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ERRATA  ET  CORRIGENDA. 

Page  113.  lines  13,  14,  read   "  The  jury  decided  Uie  first  of  these  questions  against  the 

plaintiff,  the  latter  in  his  favour.     Verdict  for  plaintiff.'* 
S38.  line  10,  for  "  Rex  **  read  "  Begina." 
273.  note  (a),  first  line,  for  "  defendants  '*  read  "  plaintiffs." 
516.  line  7,  for  *'Rex** read  ^Regina^ 
543.  line  18,  for  **SUble*'  read  "Sible,"     And  the  reference  in  note(g)  should  be 

Burr.  S,  C.  112. 
546.  marginal  note,  last  line  but  seven,  omit  *'  was  a  question  of  fact  for  the  jury.** 
704.  Before  **  Peremptory  mandamus  awarded,**  insert  **  Judgment  for  the  Crown.** 
763.  marginal  note,  first  line,  dele  '*  1." 
775.  marginal  note,  last  line  but  ten,  for  *'  iucorporated  **  read  "  incorporeal.**    Last 

line  but  one,  for  **  them  **  read  "  the  jury.** 
890.  last  line  but  five,  for  "  B^gina**  read  «  Bex.'* 
035.  marginal  note,  last  line  but  two,  after  *<  For  *'  insert  **  (per  Lord  Denman  C.  J. 

and  Paueton  J.)." 
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ABGU£D  AND   DETERMINED  ^iueetCt  Bench. 

1847. 


IN 


THE    QUEEN^S    BENCH, 


IM 


HILARY  VACATION, 

X.  VICTORIA. 


The  Judges  who  usually  sat   in  Banc  during  this 

Vacation  (a)  were 

Lord  Denman  C.  J.  Coleridge  J. 

PaTTESON  J.  WiGHTMAN  J. 


Wrightup  against  Greenacre. 

DEBT.     The  first  count  of  the  declaration  stated  The  clause 
(sect.  l)of 

that  Richard  Hanbiay  Gtwney  and  others  reco-  »ut.  29  Eih. 
vered  a  judgment  in  B.  R*  against  the  now  plaintiff  for  treble  damages 

against  sheriffs 
&c.  taking  more 
than  the  poundage  there  allowed,  is  not  repealed  by  staL  7  fT.  4.  |r  1  ^ct,  c,  55.,  which 
(sects.  2,  3)  permits  sheriifs  &c.  to  take  certain  additional  fees,  if  previously  sanctioned 
by  the  Judges,  aod  makes  the  officer  exacting  more  than  the  charges  so  sanctioned  punish* 
able  as  for  a  contempt. 

Therefore,  a  count  in  debt,  claiming  treble  damages  against  a  sheriff's  officer  for  exact- 
ing, in  addition  to  certain  fees  sanctioned  by  the  Judges,  a  sum  exceeding  the  poundage 
allowed  by  stat.  29  Eliz,  c,  4.,  was  held  good  on  demurrer* 

(a)  The  Court  sat  in  Banc  on  the  2d,  3d  and  4th  of  February^  and  from 
die  8th  to  the  ISth,  ioclusive,  and  on  the  25th. 
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Q.B.   HILARY  VACATION, 


Volume  X, 

1847. 

Waiohtup 

▼. 
Gekutacei. 


1000/.  debt  and  9/.  65.  damages.     That,  after  the  pass- 
ing of  an  act  &c.  (7  fF.  4.  &  1  Vict.  c.  B5.y  "  for  better 
regulating  the  fees  payable  to  sheriffs  upon  the  execu- 
tion  of  civil  process"),   the  Judges   of  the   Queen's 
Bench,  Common  Pleas  and  Exchequer  (naming  them), 
the  said  several  Courts  being  all  the  Courts  of  law  at 
fVestminsteTf  did  sanction  and  authorize  any  sheriff*  or 
his  officers  concerned  in  the  execution  of  any  fieri  facias 
directed  to  such  sheriff*  to  demand,  take  and  receive  the 
following  fees  and  none  other :  that  is  to  say,  &c.     The 
count  then  set  forth  the  several  amounts  allowed  to  be 
taken  as  fees ;  the  material  ones  being :  To  the  bailiff's 
for  executing  a  warrant  on  a  fi.  fa«,  1/.  l5«,  if  the  dis- 
tance of  the  place  of  levy  from  the  sberiff''s  office  or 
the  baiiiff^'s   residence  should   not  exceed   five  miles, 
but,  if  it  should  exceed    five    miles   from  both,  then 
1/.  15.   and  the  further  fee  of  6d.  for   every  mile   of 
the   distance   of   such    place    from    the   office   or   the 
baiiiff*'s   residence,    whichever  was   the    most   distant; 
for  the  man  left  in  possesion,  if  not  boarded,  5s.  per 
day ;  for  certificate  of  sale  to  save  auction  duty,  2s.  6<L 
Which  said  fees,  and  no  more,  were  continually,  from 
the  time   when  the  Judges  so  sanctioned  and  author- 
ized  the  same  until  and  at  the  time  of  the  commit- 
ting  of  the  grievance  &c.,  from  time  to  time  allowed 
by   the   officers   of  the   said  Courts  of  law   at  fVest" 
minster^  charged  with  the  duty  of  taxing  costs  in  such 
Courts,  under  the  sanction  and  authority  of  the  Judges 
of  the  said  Courts  respectively,  to  be  demanded,  taken 
&c.  by  any  sheriff*  or  his  officers  concerned  in  the  exe- 
cution of  a  writ  of  fi.  fa.  directed  to  such  sheriff*.    Aver- 
ment that  never,  before  the  committing  &c.,  did  the 
Judges  of  the  said  Courts  respectively,  or  of  any  one  of 
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1847 
further  stated  that  the  then  plaintiffs,  on  &g,  for  obtain-  * 

ing  satisfaction  of  their  debt  &c.,  sued  out  of  the  Court 
of  Queen's  Bench  a  fi.  fa.  (reciting  it),  indorsed  ^^to  levy 
296^  1 1^.,  and  interest  thereon  from  the  25th  day  of 
Nooember^  a.d.  1843,  and  IL  Is.  for  execution,  besides" 
&C.;  which  writ  was  delivered  to  the  sheriff  of  ^(TT^^Ai* 
to  be  executed :  and  the  sheriff  afterwards,  for  having 
execution  of  the  same  writ,  made  his  warrant  in  writing 
directed  to   the  defendant   and   one   Matthew  Watts; 
which  said  defendant  then,  and  from  thence  until  &c., 
was  one  of  the  bailiffs  of  the  said  sheriff;  by  which 
warrant  the  sheriff  commanded  &c :  the   count  then 
set  forth  the  warrant,  containing  a  direction  to  levy 
296/.  Il5.  and  interest,  and   1/.  U.,  &c.,  besides  &c.: 
which  warrant  was  delivered  by  the  sheriff  to  defend- 
ant to  be  executed :  and,  by  virtue  thereof,  defendant, 
so  being  bailiff  &c.,  afterwards,  and  before  any  other 
execution  of  the  writ,  and    before  the  return,  to  wit 
on  &c.,   seized   and   took  in   execution  goods   of  the 
now  plaintiff  of  great  value,  to   wit   &c.,  and  levied 
thereout   the    said    296/.    lis.,    and    lOs.    (the    whole 
amount  due)  for  interest,   and    1/.    Is.  for  execution, 
&c     Averment,    that    the   distance   of   the   place   of 
levy  from  the  sheriff's  office  and  from  the  bailiff's  re- 
sidence exceeded  five  miles,  and  that  the  defendant's 
residence,  which  was  the  most  distant,  was  ten  miles 
from  the  place  of  levy,  ^^  whereby  the  defendant  became 
entitled  to  take  the  said  fee  of  1/.  Is.  so  sanctioned  by 
the  said  Judges  and  allowed  as  aforesaid,  and  also  5s* 
being  the  said  fee  of  ^d.  a  mile  for  each  and  every  of 
the  said  ten  miles,  so  sanctioned  and  allowed  as  afore- 
said.'   Then  followed  similar  averments  as  to  sums  of 
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1/.  10^.  for  a  man  left  in  possession,  and  25.  6d.  for  a 
certificate  to  save  auction  duty  in  respect  of  an  antici- 
pated sale  by  auction,  which  did  not  take  place.  ^^  And 
so  the  plaintiff*  says  that  the  defendant,  under  and  by 
virtue  of  the  said  statute,  was  entitled  to  demand,  take 
and  receive,  and  did,  to  wit  on  &c.,  take  and  receive, 
from  the  plaintiff*  in  respect  of  the  said  execution,  the 
several  sums  of  1/.  l5.,  55.,  1/.  105.  and  2s.  6d"  (the 
sums  previously  stated),  ^^  as  and  for  such  fees  as  afore- 
said, and  no  more,  in  respect  of  the  matters  for  which 
the  said  fees  were  so  sanctioned  and  allowed  as  afore- 
said." A  like  averment  followed  as  to  a  charge  of 
Si.  05.  6d.  for  work  and  expenses  in  respect  of  the  in- 
tended sale  by  auction.  ^^  Yet  the  defendant,  so  being 
such  bailiff*  as  aforesaid,  and  not  regarding  the  act  ot 
parliament  made"  &c.  (reciting  stat.  29  Eliz.  c.  4.,  ^^to 
prevent  extortion  in  sheriff's,  undersheriff*s,  and  bailiffs 
of  franchises  or  liberties,  in  cases  of  execution  "),  '^  but 
contriving  to  injure  the  plaintiff*  by  reason  and  colour 
of  his  office  "  &c.,  ^^  after  the  said  delivery  of  the  said 
warrant"  &c.,  "and  within  one  year  next  before  the 
commencement  of  this  suit,  to  wit  on  "  &c.,  "  over  and 
above  the  said  sums  of  1/.  l5.,  5s.^  1/.  105.,  25.  6d.  and 
3^  05.  6rf.,  wrongfully,  illegally  and  oppressively  had, 
received  and  took  of  the  now  plaintiff*,  for  serving  and 
executing  the  said  writ,  more  and  other  consideration 
and  recompense  than  by  the  said  lastly  mentioned  sta- 
tute is  limited  and  appointed,  that  is  to  say  the  sum 
of  78Z.  105.,  which  sum  exceeded  by  a  large  sum,  to  wit 
by  68/.  11 5.,  the  consideration  and  recompense  of  \2d. 
of  and  for  every  205.  of  100/.,  parcel  of  the  money  so 
levied  as  aforesaid,  and  6d.  of  and  for  every  205.  of  the 
excess  of  the  said  money  so  levied  over  and  above  ]  00/., 
which  was  and   is  the  consideration   and  recompense 
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limited  and  appointed  by  the  last  mentioned  statute;    Owen's  Bench. 

contrary  to  the  form  of  the  statute  in  such  case  made  *__ 

and  provided :  Whereby  the  plaintiff  then  was,  and  is,  Wwohtup 
injured  and  aggrieved  to  the  amount  of  the  said  sum  of  Guimacki. 
68/.  II5.,  and  has  sustained  damages  to  that  amount. 
Whereby,  and  by  force  of  the  said  last  mentioned 
statute  in  that  behalf  made,  the  defendant  hath  forfeited 
to  the  plaintiff  treble  the  amount  of  the  said  damages, 
to  wit  205/.  135.  And  thereby,  and  by  reason  of  the 
non-payment  thereof,  an  action  hath  accrued  "  &c« 

Demurrer,  assigning  for  cause :  ^^  That  the  said  first 
count  is  repugnant  and  inconsistent  in  this,  that  it  is 
stated  and  alleged,  in  and  by  the  said  1st  count,  that 
the  defendant  was  entitled  to  take  certain  fees,  charges 
and  moneys  over  and  above  the  poundage  limited  and 
appointed  by  the  statute  passed  in  the  reign  of  Queen 
Elizabethj  mentioned  in  the  said  1st  count,  and  yet  the 
plaintiff  by  the  said  1st  count  seeks  to  recover  from  the 
defendant  a  penalty  for  taking  fees,  charges  and  moneys 
over  and  above  such  poundage :  and  also  for  that  the 
said  1st  count  is  informal"  &c.     Joinder. 

The  demurrer  was  argued  in  Michaelmas  term, 
1845  (a). 

Sir  F.  KeUj/f  Solicitor  General,  for  the  defendant 
Stat.  29  Eiiz.  c.  4.  s.  I.  enacts  ^<  that  it  shall  not  be 
lawful"  for  any  sheriff,  bailiff  &c.,  their  officers  &c.,  to 
take  ^*  for  the  serving  and  executing  of  any  extent  or 
execution  upon  the  body,  lands,  goods  or  chattels  of 
any  person "  **  more  or  other  consideration  or  recom- 
pense, than  in  this  present  act  is  and  shall  be  limited 

(a)  November  14th.     Before  lAixADenman  C.  J.,  WUliamswadi  Wight- 
is. 
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WaioHTUp     where  the  sum  does  not  exceed  100/.,  and  6d.  of  and 
▼. 

Gkunacai.  for  every  205.  above  lOOt,  that  he  or  tliey  shall  levy, 
extend,  or  take  the  body  for ;  on  pain  that  the  sheriff, 
undersheriff*  &c.,  who  ^^  shall  directly  or  indirectly  do 
the  contrary,  shall  lose  and  forfeit  to  the  party  grieved 
his  treble  damages,  and  shall  forfeit  the  sum  of  ML"  for 
each  offence,  one  moiety  to  the  Queen,  the  other  to  the 
informer.  The  question  here  is,  whether  that  statute, 
so  far  as  it  imposes  a  penalty  for  taking  more  than 
the  poundage  thereby  given,  is  not  repealed  by  stat. 
7  tV,  4f,  &  I  Vict.  c.  55.9  which,  by  sect.  2,  provides : 
<<  That  from  and  after  the  passing  of  this  act  it  shall  be 
lawful  for  sheriffs,  or  their  officers  concerned  in  the 
execution  of  process  directed  to  sheriffs,  to  demand, 
take,  and  receive  such  fees,  and  no  more,  as  shall  from 
time  to  time  be  allowed  by  any  officer  of  the  several 
Courts  of  law  at  Westminster  charged  with  the  duty  of 
taxing  costs  in  such  Courts,  under  the  sanction  and 
authority  of  the  Judges  of  the  said  Courts  respectively." 
Sect  S  enacts :  ^*  That  any  sheriff*,  officer,  or  minister 
acting  in  the  execution  of  process  directed  to  any  sheriff* 
or  sheriffs,  or  engaged  or  concerned  therein,  who  shall 
extort,  demand,  take,  accept,  or  receive  from  any  person 
or  persons  any  fee  or  fees,  gratuity,  or  reward  not  al- 
lowed as  aforesaid,  or  greater  in  amount  than  as  allowed 
as  aforesaid,  such  sheriff*,  or  other  his  officer  or  minister, 
upon  complaint  thereof  made  against  him  to  any  of  the 
said  Courts,"  and  proof  made  upon  oath  &c.,  ^^  to  the  sa- 
tisfaction of  the  Court  to  which  the  said  complaint  shall 
be  made,  that  such  sheriff^,  officer,"  &c.,  ^'  hath  offended 
therein  as  aforesaid,  then  and  in  every  such  case  every 
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such  sheriff,  officer,"  &c.,  ^  shall  be  adjudged  guilty  of  Queen*t  Bench. 

a  contempt  of  such  Court,  and  punished  by  such  Court  * 

accordingly."     The  declaration  here  is  so  framed  as  to      WawaxOT 
shew  that  the  defendant  took  more  than  is  allowed  by     GaiKMAcas. 
the  statute  of  Elizabeth^  and  more,  also,  than  is  allowed 
by  the  statute  of  Victoria.     The  latter  act,  though  it 
legalizes  an  increased  compensation,  does  not  in  terms 
repeal  the  act  of  Elizabeth^  which,  to  the  extent  of  the 
taking  of  fees  there  permitted,  was  enabling :  but  the 
penalty  imposed  by  the  former  act  must  be  repealed ; 
for,  if  it  be  not,  a  party  charged  as  in  this  declara- 
tion may  be  subject  to  the  treble  damages   and  40/. 
,  penalty,  and  also  to  punishment  for  a  contempt  under 
the  later  statute.     The  reasonable  construction  must  be 
that  the  sole  penalty  now  subsisting  is  the  punishment 
for  contempt     If  the  penalty  be   that  given   by  the 
statute  of  Elizabeth,  the  amount  recovered  ought  to  be 
three  times  the  excess  above  the  amount  of  compensa- 
tion legalized  by  that  statute ;  but  that  is  inconsistent 
with  the  present  complaint,  the  defendant  here  being 
charged  only  with  taking  more  than  is  allowed  by  the 
regalation  of  the  Judges  under  stat  7  fF.  4.  &  1  Vict. 
c.  55,    [Lord  Denman  C.  J.     Suppose  the  Judges  had 
left  the  old  allowance  unaltered.]     If  they  had  pub- 
lished a  scale,  that,  and  not  the  old  act,  would  have 
been  the  binding  authority :  though,  possibly,  the  case 
might  have   been  different  if  they  had  laid  down  no 
scale.      The  new  act  does  not  abrogate  the  right  to 
poundage  ^ven    by  the  statute   of  Elizabeth  i   but   it 
abolishes  the  limit  there  laid  down,  when  the  Judges, 
by  their  order  under  the  statute  of  Victoria,  have  sanc- 
tioned an  additional  compensation ;  and  it  prescribes  a 
new  restriction,  enforced  by  the  penalties  of  a  contempt. 
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In  that  case,  therefore,  if  the  limit  prescribed  by  the 
Judges  be  transgressed,  so  that  there  is  an  excess  over 
the  aggregate  of  compensation  allowed  by  the  two  acts, 
recourse  roust  be  had,  not  to  the  old  but  to  the  recent 
statute.  The  words  of  the  two  statutes  are  inconsistent 
with  any  other  construction ;  the  first  gives  authority 
to  take  compensation  to  a  stated  amount  and  not  more, 
on  pain,  to  those  who  shall  directly  or  indirectly  do  the 
contrary,  of  certain  forfeitures;  the  second  expressly 
permits  doing  the  contrary,  under  a  different  penalty 
imposed  on  parties  who  shall  exceed  to  a  certain  extent. 
An  offence  is  abolished,  and  a  new  one  created.  The 
point  now  before  the  Court  was  raised,  but  not  decided, 
in  Usher  v.  Walters  (a),  where,  however,  Patteson  and 
Williams  Js.  seem  at  least  to  have  doubted  whether  the 
recent  act  had  not  repealed  the  earlier.  It  has  oflen 
been  held  that  a  preceding  act  is  in  effect  repealed  by  a 
subsequent  one,  without  any  words  of  repeal,  where  the 
later  act  imposes  a  different  penalty  for  the  same  offence, 
or  introduces  a  different  provision  for  the  same  subject 
matter;  Rex  v.  Cator(b\  Rex  v.  The  Trustees  of  the 
Northleach  Sf  Witney  Roads  {c)  (which  cases  are  com- 
mented upon  in  Usher  v.  Walters  (a)) j  Ex  parte  CarU" 
ihers  (rf).  In  Curlewis  v.  Bird  (e),  referred  to  in  Usher 
V.  Walters  («),  the  question  arose  on  sect  4  of  stat  7  W. 
4.  &  I  Vict.  c.  Sb ;  and  Coleridge  J.  certainly  intimated 
that  "  the  defendant  might  have  brought  his  action  for 
extortion,  independent  of  this  act."  But  that  was  an 
incidental  remark  on  a  point  not  under  adjudication. 
In  Davies  v.  Griffiths  (g),  a  case  also  under  the  statute 


(a)  4  Q.  B.  553. 

(c)  SB.iAd,  978. 

{e)  1  Dowl  P.  C,  N.  S.y  752. 


(6)  4  But.  2026. 
{d)  9  Eoiit  44. 
fe)  4  Af.  §•  F.  377. 
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of  Victoria^  Lord  Abinger  and  Parke  B.  were  of  opinion   Queen*$  Bench, 
that  this  act  did  not  interfere  with  the  right  to  poundage : 
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but  that  may  be  so,  and  yet  the  law  may  be  altered  as      Wwohtop 
to  the  penalty  to  be  incurred  by  demanding  more  com-     Gaunacm; 
pensation  than  is  due  under  one  or  both  of  the  statutes. 


Martin^  contra.    Stat.  7  ^.  4.  4*  1  ^<^*  ^«  ^^*  does  not 
impliedly  repeal  staL  29  Eliz,  c.  4.,  as  to  (he  pena]ty 
for  extortion.     It  is  unnecessary  to  rely  upon  the  dic- 
tum in  Curlewis  v.  Bird  (a),  which  is  a  mere  intimation 
of  opinion  on  a  point  not  discussed.    [Lord  Denman  C.  J. 
It  is  not  even  an  expression  of  opinion  as  to  the  penalties 
recoverable.]     The  observation  of  Patteson  J.  in  Usher 
V.  Walters  {b)  may  also  be  considered  as  a  dictum  not 
meant  to  be  decisive.     But  the  present  case  may  be  de- 
termined by  the  general  rules  of  construction.     One  of 
these  is  that  *'  every  affirmative  statute  is  a  repeal,  by 
implication,  of  a  precedent  affirmative  statute,  so  far  as  it 
is  contrary  thereto;"  7  Bac.  Abr.  442  [c).  tit.  Statute  (D), 
citing  Foster's  Case  (rf).     And  this  was  the  principle  of 
decision  in  B£x  v.  Cator  {e\  and  Bex  v.  The  Trustees  of 
the  Northleach  and  Witney  Roads  (g\  where  the  statutes, 
if  not  contrary  to  each  other,  were  inconsistent.     In 
Ex  parte  CanUhers  (h)  the   later  statute  introduced  a 
condition  which  necessarily  restricted  the  operation  of 
the  earlier  one.     The  only  question  then,  in  the  present 
case,  is,  whether  the  act  of  Victoria  is  so  inconsistent 
with   that   of   Elizabeth   as,    practically,    to   repeal   it. 
^Subsequent  statutes,  which  add  accumulative  penal- 
ties, and  institute  new  methods  of  proceeding,  do  not 


(a)  1  DowL  p.  C.  N.  S.  752. 

(c)  7th  ed. 

(e)  A  Burr.  2026. 

{k)  9  Easi^  44. 


(6)  4  Q.  B,  553, 

(d)  11  Rgp,  56b,  61  a.,  62  6. 

(£)  5  B.^  Ad.  978. 
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repeal  former  penalties  and  methods  of  proceeding  or- 
dained by  preceding  statutes,  without  negative  words : " 
and  **  the  law  does  not  favour  a  repeal  by  implication, 
nor  is  it  to  be  allowed  unless  the  repugnancy  be  quite 
plain : "  7  Bac.  Abr.  443,  tit  Statute  (D).  Here  no  such 
repugnancy  is  found.  The  act  of  Elizabeth  prescribed  a 
remuneration  in  the  cases  only  of  extent  or  execution 
executed  upon  body,  lands  or  goods,  and  limited  the 
fees  in  those  cases.  If  there  had  been  a  proviso  in  the 
same  statute  that  the  Judges  might,  if  they  thought 
proper,  add  to  the  remuneration,  it  would  clearly  not 
have  been  inconsbtent  with  the  first  enactment.  The 
Judges  might  never  have  increased  the  fees ;  and  then 
the  original  enactment  would  have  been  untouched. 
The  enactment  now  in  question  does  not  require  any 
different  view.  Fees  on  execution  were  allowed  by 
Stat  2S  H.  6.  c.  10.  s.  1.,  as  well  as  by  stat  29  Eliz. 
c.  4.  5.  1.  The  act  of  Victoria  repeals  in  terms  the 
former  statute,  as  to  such  allowance,  but  not  the  latter ; 
and  the  intention  seems  to  be  that  the  remuneration 
given  by  that  act  may  still  be  taken,  with  such  in- 
crease, if  any,  as  the  Judges  may  think  proportionate 
to  the  work  actually  done;  and  that  for  services  not 
considered  in  the  statute  of  Elizabeth  remuneration 
may  also  be  taken,  to  such  extent  as  the  courts  may 
sanction.  There  is  nothing  that  renders  the  provi- 
sion for  treble  damages  in  stat.  29  Eliz.  c,  4.  5. 1.  inap- 
plicable to  that  state  of  the  law.  Sect.  3  of  stat  7  ff^  4. 
4*  1  Vict.  c.  55.  gives  a  summary  authority  to  be  exer- 
cised by  the  Court  over  its  officers;  but  this  provision 
is  cumulative,  and  does  not  take  away  the  remedy  which 
individuals  had  by  the  proceeding  for  treble  damages; 
though,  if  that  proceeding  were  already  instituted,  the 
Court  (according  to  the  practice  on^motions  for  criminal 
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information)  would  probably  not  interfere.    [Lord  DeiP-  Queen*s  Bench. 

man  C  J.     If  the  Judges  order  that  for  services  com-  * 

prehended  in  the  act  of  Elizabetk  an  amount  shall  be  Wwohtop 
taken  beyond  the  amount  permitted  by  thatact,  is  not  it,  Gebinacri. 
so  far,  repealed  7]  It  is,  as  to  the  amount ;  but  the  pro^ 
vision  for  treble  damages  will  still  attach  to  the  excess 
o?er  the  amount  allowed  by  the  joint  effect  of  the  two 
statutes.  IfVigktman  J.  You  add  to  the  words  ^*  more " 
*' recompense ''  &c.,  in  stat.  29  Eliz.  c,  4.  $.  1.,  the  words 
^  except  so  much  as  may  be  warranted  by  a  future  act 
of  parliament"]  That  is  a  reasonable  construction. 
According  to  Davies  v.  Griffiths  (a)  the  right  to  pound- 
age given  by  the  statute  of  Elizabeth  remains  untouched, 
while  the  courts  are  enabled  to  increase  the  other 
remuneration.  It  is  right,  and  must  have  been  contem- 
plated, that,  while  the  former  advantages  are  preserved 
to  the  officer,  his  former  liability  to  damages  in  case  of 
excess  should  continue  likewise. 

Sir  F.  KeUy,  in  reply.  In  proceeding  for  a  statutory 
penalty,  the  precise  words  of  the  statute  must  be  adhered 
to;  if  they  cannot,  the  penalty  can  no  longer  be  enforced. 
The  act  of  Elizabeth  on  which  this  declaration  is  founded 
prohibits  the  taking  more  than  I2d.  in  every  20s,  for 
poundage,  and  an  additional  6d.  in  certain  cases :  the 
complaint  here  is  of  taking  more  than  the  12(L  and 
6(/^  and  more  than  certain  farther  sums  which  are  ac- 
knowledged to  be  allowable.  The  principle  of  a  quan- 
turn  meruit  cannot  be  adopted  in  a  penal  action ;  nor  is 
it  permitted,  in  such  an  action,  to  suppose  a  proviso,  as 
was  suggested  on  the  other  side. 

Cur,  adv.  vult. 

(o)  4  M.  if  W,  377. 
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Volume  X,         Lord  Denman  C.  J.,  in  this  vacation  (February  8th), 
delivered  the  judgment  of  the  Court. 


WEioHTUp         f  jjjg  ^^g  g  demurrer  to  the  first  count  of  a  declaration 
Gakinacei.    to  recover  treble  damages  against  the  defendant,  as  one 
of  the  bailiffs  of  the  sheriff  of  Nor/oik^  under  stat.  29  Eliz. 
c.  4.  s.\.     The  count  stated  the  recovery  of  a  judgment 
against  the  plaintiff;  that,  after  the  passing  stat.  7  W.  4. 
4*  1  VicL  c.  55*i  the  Judges  sanctioned  and  authorized 
sheriffs  and  their  officers  to  take  certain  specified  fees 
upon  executing  writs  of  fi.  fa. ;  that  no  other  fees  were 
allowed  by  the  Judges  than  those  specified ;  that  a  writ 
of  fieri  facias  was  issued  against  the  goods  of  the  de- 
fendant upon  the  judgment,  directed  to  the  sheriff  of 
Norfolk^  and  indorsed  to  levy  296/.  lis.  and  interest, 
and  1/.  Is.  for  execution,  besides  &c.;  that  the  sheriff 
made  his  warrant  to  the  defendant ;  that  the  defendant, 
as  bailiff  of  the  sherifi^  levied  of  the  plaintiff's  goods 
296/.  1 15.,  and  105.  fqr  interest,  and  also  I/.  l5.,  as  directed 
by  the  indorsement  on  the  writ ;  that  the  defendant  was 
also  entitled  to  take  certain  specified  fees  as  allowed  by 
the  Judges  under  stat.  7  fF.  4.  4*  ^  VicL  c.  55.^  but  that 
the  defendant,  over  and  above  those  fees,  took  more  than 
allowed  by  the  statute  29  Eliz.^  and  injured  the  plaintiff 
to  the  amount  of  the  excess,  who  thereupon  became 
entitled  to  treble  damages  under  the  statute  of  Elizabeth. 
It  was  contended  on  the  part  of  the  defendant  that 
the  penal  clause  in  the  statute  of  29  Eliz.  was  by  impli- 
cation repealed  by  the  statute  of  7  W.  ^.  S^  \  Vict,  as 
far  as  regards  the  penalty :  and  that  is  the  only  point  for 
our  consideration. 

The  statute  of  7  fF.  4.  4"  1  Vict.  c.  55.  is  entitled 
*^  An  act  for  better  regulating  the  fees  payable  to 
sheriffs  upon  the  execution  of  civil  process."     The  pre- 
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amble  states  it  to  be  expedient  to  amend  the  laws  re-  Qu«m*<  Bench, 

lating  to  the  fees  payable  to  sheriffs,  bailiffs  and  others  * 

the  officers  of  sheriffs,  and  to  give  the  Courts  of  record 
at  Westminster  a  due  controul  over  such  fees,  and  to 
proTide  a  summary  remedy  against  such  officers  as  shall 
receive  greater  fees  than  by  law  they  shall  be  entitled  ta 
The  act  then  repeals,  wholly  or  in  part,  three  ancient 
statutes  relating  to  sheriffs,  and  enacts  that  it  shall  be 
lawful  for  sheriffs  and  their  officers  to  receive  such  fees, 
and  no  more,  as  shall  be  allowed  by  the  taxing  officers 
of  the  Courts  of  Westminster  under  the  sanction  of  the 
Judges ;  and  further  enacts  that  any  sheriff  or  officer 
receiving  any  fee,  gratuity  or  reward,  greater  than  is 
allowed,  shall  be  guilty  of  a  contempt  of  Court  and 
punished  by  the  Court  accordingly. 

It  is  remarkable  that  there  is  no  mention  whatever 
made  in  this  act  of  parliament  of  the  statute  29  Eliz, 
c4.    Whether  this  was  accidental  or  by  design,  it  is 
not  very  material  now  to  enquire;  but,  very  shortly  after 
the  act  passed,  it  was  decided,  in  Davies  v.  Griffiths  (a), 
that  the  act  of  I  Vict,  was  not  at  all  inconsistent  with 
that  of  29  Eliz. ;  that  they  might  both  well  stand  to- 
gether; and  that  the  sheriff  would  be  entitled  to  his 
poundage  under  the  statute  of  Elizabeth^  and  also  to 
any  additional  fee  that  might  be  allowed  by  the  Judges 
under  the  1  Vict,     In  the  subsequent  case  of  Vsher  v. 
Walters  {b)  in  this  Court,  reported  in  4  Q.  B.,  it  was 
contended  that  the  statute  of  Elizabeth  was  at  all  events 
repealed  as  far  as  regarded  the  penalty.     The  action  in 
that  case,  as  in  this,  was  for  treble  damages  under  the 
statute  of  Elizabeth ;  and  the  plaintiff  stated  that  the 
sheriff  took  a  certain  sum,  which  was  more  than  was 
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allowed  by  the  statutes ;  and  shewed  what  the  sums  were 
that  the  statutes  did  allow ;  but  the  Court,  without  de- 
ciding the  main  question  in  the  cause,  held  that  the 
declaration  was  bad  for  not  shewing  with  sufficient  cer- 
tainly how  much  was  taken  lawfully,  and  how  much  un- 
lawfully, but  merely  giving  a  certain  amount  in  gross. 

The  declaration  in  the  present  case  is  so  drawn  as  to 
remove  the  objection  upon  which  the  Court  decided  the 
case  of  Usher  v.  Walters  {a) :  and  we  are  now  called  upon 
to  decide  the  question  whether  the  defendant  is  or  is 
not  liable  to  the  penalty  given  by  stat.  29  Eliz.  c.  4., 
notwithstanding  the  provisions  of  stat.  7  ^.  4.  4*  1  f^icf. 
c.  65.9  and  the  allowance  by  the  Judges  of  certain  ad- 
ditional fees  to  sheriffs  and  their  officers. 

Whilst  this  case  was  under  consideration,  a  similar 
case  was  pending  before  the  Court  of  Exchequer,  in 
which  they  have  very  lately  pronounced  judgment. 
The  case  is  PilAington  v.  Cooke  {b) ;  and  the  question 
was  the  very  same  as  that  in  the  case  before  us.  The 
Court  of  Exchequer  were  of  opinion  that  the  effect  of 
the  statute  of  7  7PI  4.  4*  1  f^^ci.  c.  55.  upon  the  statute 
of  29  Eliz.  c.  4.  is  to  exempt  the  taking  of  the  fees  al- 
lowed by  the  Judges  under  the  statute  of  Victoria  from 
the  operation  of  the  penal  clause  in  the  statute  of  Eliza' 
beth,  leaving  the  latter  statute  in  other  respects  in  full 
operation:  and  consequently  all  that  is  taken  by  the 
sheriff  or  his  officer  beyond  what  is  warranted  by  the 
exemption  given  by  the  statute  of  Victoria  is,  if  it  amounts 
to  more  than  the  poundage,  an  excess  under  the  statute 
of  Elizabeth^  and  renders  the  officer  taking  such  excess 
liable  to  an  action  for  the  penalty  given  by  that  statute. 

In  thb  view  of  the  case,  which  is  consistent  with  the 


(a)  4  d  B.  553. 


(6)  16  M,  ^  W.  615. 
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former  decisions,  and  reconciles  the  provisions  of  the   Quem*s  Bench. 

statutes,  we  entirely  concur:  and  our  judgment  therefore  *' 

is  for  the  plainti£ 

Judgment  for  plaintifiT. 


Makshatx,  Esquire,  against  Hicks.  e^^'  2d 

DEBT  by  the  sheriff  of  CortmaUj  for  SO/.,  for  pound-  1°  an  action 
.         /  of  debt  by 

age  and  sums  of  money  due  and  owing  from  de-  sheriff  against 

^  execution 

feDdantto  plaintiff  for  the  execution  within  bis  bailiwick  creditor  for 

of  divers  writs,  &c.,  for  defendant,  at  his  request,  and  def^od^' 

for  work  and  labour,  journeys  and  attendances,  &c.,  and  ^^^^^^^ 

on  an  account  stated.    Pleas :  1 .  Except  as  to  8/.  75. 6rf.,  ^*;|f  ^  ^  *J^?. 

*■  paid,  of  a  bill 

Never  indebted.     2.  Except  as  to  8/.  75.  6rf.,  a  set-off  of  sale  and  ap- 
praisement, 
for  money  lent   by  defendant  to  plaintiff,  money  paid  preparatory  to 

by  defendant  for  the  use  of  plaintiff  and  at  his   re-  in  trust  for  the 

quest,  money  received   by  plaintiff  for  the  use  of  de-  ^p^y  whwe 

fendant,  and  on  an  account  stated.    S.  As  to  8/.  75.  6rf.,  ^^^^ 

a  tender.     (The  claim  as  to  this  sum  was  abandoned.)     .?*^*^  ?***? 

*  without  further 

Issue  joined  on  the  replications  to  the  1st  and  2d  pleas,  evidence  on  the 

^  *  .  .  defendant's 

The  plaintiff  by  his  particulars  of  demand  claimed  part,  the  pay- 

,,  ,  .         ment  in  respect 

2R  85.  for  poundage,  and  other  small  sums,  makmg  of  such  a  sale 

up  in  all  24/.  85.     (The  claim  as  to  the  smaller  sums  considered  as 

was  abandoned  at  the  trial.)     The  particulars  of  set-  ^eriff^and*^ 

off  were  as  follows.  could  not  be 

set  oH. 

1843,  1  Paid  William  Murray^  junior,  for  and  on 
^'Vid.  J  account  of  the  plaintiff,  for  an  appraisement 
of  the  goods  and  chattels  of  one  Joseph  Fiske  for  the 
plaintiff,  who  was  then  sheriff  of  the  county  of  Corn" 
fBalij  preparatory  to  his  (the  said  plaintiff's)  assigning 
the  same,  and  for  the  charges  attending  the  execution 
of  the  assignment  and  bill  of  sale  thereof    -     £5     5     0 
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Paid  stamp  duty,  and  parchment  for  the 
said  assignment  and  bill  of  sale      -  -     jS9     3     6 

On  the  trial,  before  Piatt  B.,  at  the  Cornwall  Summer 
assizes,  1845,  it  appeared  that,  in  May  1843,  a  writ  was 
issued  by  the  defendant  against  one  Joseph  Fiske,  under 
which  the  plaintiff,  then  being  sheriff,  levied,  and  as- 
signed the  goods  to  certain  parties  as  trustees  for  the 
benefit  of  Fiske's  creditors.  The  expenses  of  this  as- 
signment, including  appraisement  and  stamp  duty,  were 
paid  by  the  attorney  for  the  now  defendant  But  there 
was  no  evidence  of  any  agreement  or  arrangement  be- 
tween him  and  the  sheriff;  nor  did  it  appear  at  whose 
instance  this  mode  of  sale  was  resorted  to.  It  was  also 
stated  in  evidence  that  the  expense  of  similar  sales 
was  usually  borne  by  the  bargainee. 

It  was  contended,  for  the  defendant,  that  the  pay- 
ment of  these  sums  was  in  effect  a  payment  on  account 
of  the  sheriff;  and  that,  as  the  sheriff  could  not  charge 
for  the  expenses  of  a  sale  by  appraisement  and  assign-^ 
ment  {Phillips  v.  Viscount  Canterbury  (a)),  he  could  not 
lay  the  expenses  of  such  sale  on  the  execution  credi- 
tors, but  was  bound  to  consider  the  payment  of  them  as 
made  on  his  own  account.  The  learned  Baron  directed 
a  verdict  for  the  plaintiff  for  13/.  0^.  6^.,  being  the 
difference  between  the  poundage  claimed  and  the 
8/.  75.  6d.  tendered,  with  leave  to  move  to  enter  a  ver- 
dict for  the  defendant,  or  to  reduce  the  damages  if  the 
Court  should  be  of  opinion  that  there  was  any  dis- 
tinction between  the  items  of  the  defendant's  set-off. 


M.  Smithy  in  th6  ensuing  term,  obtained  a  rule  nisi 
accordingly. 


(a)   11  M.  ^  W,  619. 
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Merivalc  now  shewed  cause.     Before  the  enactment  of  Queen^s  Bench. 

1847. 
Stat.  7  JV.  4.  &  I  Vict.  c.  55.^  the  sheriff  was  entitled  only  ]___ 

to  poundage  under  stat.  29  Eliz.  c.  4. :  for  expenses  of  Marshall 
sale  he  could  not  make  any  further  charge ;  Woodgate  v.  Hices. 
Knaickbtdl  (a).  And  the  fees  termed  poundage  are  for 
the  seiaure,  wholly  independent  of  the  sale :  for  the 
sheriiF  is  entitled  to  them  although  there  be  a  com* 
promise  before  sale;  Alchin  v.  Wells ij))i  or  although 
the  execution  be  set  aside  for  irregularity ;  Rawstorne  v. 
Wilkinson  (c).  He  was  therefoi^e  at  common  law  bound 
to  sell  without  making  any  charge  for  the  sale*  Then 
the  enactment  of  7  ^.  4.  &  I  Vict,  e.  5&.  gave  the 
sheriff  certain  fees  on  sales  of  goods  by  auction : 
and  he  is  entitled  only  to  those  fees,  in  addition  to  his 
poundage;  Slater  v.  Homes {d).  Accordingly,  it  was 
held,  in  PkiUips  v.  Viscount  Canterbury  (e),  that,  where 
the  sheriff,  instead  of  selling  by  auction,  disposed  of 
the  goods,  which  he  had  seized,  by  appraisement  and 
bill  of  sale,  he  was  not  entitled  to  any  thing  beyond 
his  poundage,  and  could  not  deduct  the  expenses  of 
!»uch  appraisement  and  bill  of  sale.  On  the  authority 
of  that  case  the  present  rule  was  obtained ;  and  it  is 
now  sought  to  carry  its  principle  so  far  as  to  establish 
that,  where  these  expenses  have  been  paid  by  the  de- 
fendant, who  had  himself  obtained  the  execution,  he  is 
entitled  to  set  them  off  against  the  sheriff's  poundage 
by  way  of  deduction.  But,  to  establish  this  point, 
it  must  first  be  shewn  that  the  defendant  paid  for  the 
sale  in  question,  acting  as  the  sheriff's  agent.  The 
presumption   is   the   other   way.      If  the   sheriff  had 

(•)  2  T.  R.  148.  {h)  5  T.  R,  47a 

(c)  4  J/.<f  51  256.  (d)  7  J/.  ^  fF,  413. 

(e)  11  A/.  ^  jr.  619. 
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sold  by  auction,  he  would  have  been  entitled  to  re- 
imburse himself  for  the  expenses  of  the  sale.  It  is 
unreasonable,  therefore,  to  suppose  that  he  of  his  own 
accord  adopted  the  mode  of  sale  by  which  he  must 
lose  those  expenses.  If  any  assumption  is  to  be 
made,  it  must  be  that  (as  no  doubt  was  the  fact) 
the  defendant  himself  preferred  to  adopt  this  mode 
of  sale.  It  is  observable  that  Lord  Abingerj  in  his 
judgment  in  Phillips  v.  Viscount  Canterbury  {a\  speaks 
of  the  want  of  any  provision  for  the  case  of  a  sale 
by  private  contract  as  an  omission  in  the  act,  and 
suggests  its  amendment.  If  that  suggestion  had  been 
adopted  by  the  legislature,  the  sheriff  in  this  case  would 
have  been  entitled  to  charge  both  his  poundage  and 
the  expenses  of  sale :  whereas  it  is  now  sought  to  de* 
duct  his  expenses  of  sale  from  his  poundage.  Even  if 
the  defendant  were  entitled  to  set  off  the  charges  for  the 
execution  of  the  bill  of  sale,  he  could  not,  at  all  events, 
set  off  those  for  the  stamp  duty  and  parchment,  which 
ordinarily  fall  on  the  purchaser.  [Coleridge  J.  Those 
charges  stand  on  the  same  footing  as  the  rest,  and 
cannot  be  distinguished  from  them.] 


M.  Smithy  contrk.  This  was  a  bill  of  sale,  not  to  the 
defendant  in  this  action  as  purchaser,  but  to  certain 
other  parties,  as  representing  the  creditors  of  Fiske. 
The  now  defendant,  on  whom  no  part  of  the  expenses  of 
such  sale  could  fall  in  contemplation  of  law,  paid  them. 
Phillips  v.  Viscount  Canterbury  {a)  establishes  that  the 
sheriff  could  not  have  charged  them.  The  sheriff  was 
therefore  the  party  legally  liable  to  them ;  and  it  must 
be  taken  that  the  defendant  acted  merely  as  his  agent  in 


(a)  11  1/.  if  IT.  619. 
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making  the  payment.    Compelling  the  defendant  to  pay    Queen*s  Bench. 

them  is  in  the  nature  of  extortion.     The  sheriflF  might   * 

have  charged  if  he  sold  by  auction :  if  he  chooses  to  sell  Mamball 
in  another  way  which  does  not  entitle  him  to  charge,  does  Hiccs. 
it  not  lie  on  him  to  shew  that  he  was  guaranteed  by 
private  agreement  ?  \_fVig/Uman  J.  The  defendant  not 
only  paid  these  expenses  voluntarily,  but,  for  aught  that 
appears,  he  fixed  the  amount :  can  he  make  this  ad  libi" 
turn  deduction  from  the  sherifTs  poundage?]  The 
sheriff  avoids  the  risk  and  trouble  of  a  sale  by  auction, 
although  he  loses  the  fees.  As,  then,  he  is  the  party 
on  whom  the  law  throws  the  duty  of  selling,  it  is  fair  to 
assume  that  the  mode  of  sale  chosen  was  chosen  by 
him ;  and,  if  so,  the  expense,  whatever  it  may  be,  be- 
yond what  he  is  entitled  to  charge,  is  in  reality  his  own 
expense,  out  of  whatever  hands  the  money  may  in  the 
first  instance  have  come ;  and  the  now  defendant  may 
set  it  off.  Thus,  where  the  sheriff  had  claimed  from 
an  attorney  larger  fees  on  a  warrant  than  he  was  en- 
titled to,  and  the  attorney  had  paid  the  charge  in 
ignorance  of  the  law,  it  was  held  that,  in  an  action  by 
the  sheriff  against  him,  the  attorney  was  entitled  to  set 
off  the  payment ;  Dew  v.  Parsons  (a). 

Lord  Denman  C.  J.  The  defendant,  who  seeks  to 
set  off  these  payments,  is  in  the  same  situation  as  if  he 
were  bringing  an  action  for  money  paid  against  the 
sheriff  in  respect  of  them.  He  has,  therefore,  to  make 
out  his  own  case.  It  lies  on  him  to  shew  how  he  came 
to  make  the  payments  in  question.  If  it  were  left  to  be 
decided  as  a  matter  of  inference,  it  is  easy  to  imagine 

(a)  2B.^  AUL  562. 
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that  the  sheriff  may  have  selected  this  mode  of  sale 
at  the  defendant's  request,  thereby  depriving  himself 
of  the  fees  which  he  could  have  charged  on  a  sale  by 
auction :  if  so,  the  payment  was  voluntary  :  and,  at  all 
events,  it  lies  on  the  defendant  to  make  out  the  contrary. 


Coleridge  J.  (a),  I  am  of  the  same  opinion.  I  re- 
gard it  simply  as  a  case  of  failure  of  proof:  the  onus 
lay  on  the  defendant. 


WiGHTMAN  J.  concurred. 


Rule  discharged  (b). 


(a)  Patteson  J.  was  absent. 

{b)  Reported  by  H,  Merivale,  Esq. 


IFednesdayt 
February  Sd. 

A  beriot  may 
be  due  by  cus- 
tom, on  the 
death  of  a 
tenant,  in 
respect  of  a 
tenement  of 
free  lands  held 
in  fee  simple 
of  a  manor. 

Consequent- 
ly, to  prove 
such  a  custom, 
presentments  of 
the  deaths  of 
tenants  of  other 
free  tenements 
held  in  fee 
of  the  manor, 
and  the  seisure 
of  lieriots  tliere- 
upon,  are  ad* 
missible. 


Damerell  against  Protheroe  and  Others. 

T^ROVER.  First  count,  for  a  gelding  colt.  Second 
count,  for  a  cow.  Third  count,  for  another  cow. 
Fourth  count,  for  a  pony.  Fifth  count,  for  a  horse. 
Sixth  count,  for  a  mare.  Pleas.  1.  Not  Guilty:  2,  S, 
4,  5,  6,  7,  to  the  counts  severally,  that  the  plaintiff  was 
not  possessed.     Issues  thereon. 

On  the  trial,  before  JErle  J.,  at  the  Devonshire  sum- 
mer assizes,  1845,  it  appeared  that  the  plaintiff  claimed 
to  be  lord  of  the  manor  of  Souih  Tawiorij  otherwise 
Ition^  in  the  county  of  Devon :  and  the  action  was 
brought  against  the  defendants,  executors  of  the  will 
of  Thomas  Palmer  Aclandy  Esq.,  to  recover  the  value 
of  six  heriots,  claimed  by  the  plaintiff  as  having  be- 
come due  on  the  death  of  the  said  T.  P.  Aclandj 
who  died  on  the  21st  of  March  1844,  being  then  tenant 
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of  six  tenements  within  the  said  manor,  of  the  names   Queen's  Bench, 

of  TrendlebeoTy   Woodland^  Amlyn   Taw^   West  Nymphs ' 

Taw  Greerij  and  lUon.  ^ 

The  tenements  in  question  were  lands  held  in  fee  of 
the  manor.  The  plaintiflT,  having  shewn  that  he  was 
lord  of  the  manor,  in  order  to  prove  that  heriots  were 
due  on  the  deaths  of  owners  of  these  tenements,  put  in 
evidence  a  series  of  presentments,  in  which  payments 
of  heriots  on  the  deaths  of  tenants  in  fee  of  the 
manor  were  specified.  Each  of  the  presentments  put 
in  regarded  several  tenements :  in  each  of  such  pre- 
sentments, one  or  more  of  the  tenements  in  question 
in  this  action  was  mentioned;  but  each  of  them  re* 
lated  also  to  other  tenements.  It  was  objected,  on 
the  part  of  the  defendants,  that  no  proof  was  given 
whether  the  heriots  were  claimed  as  heriot  custom  or 
heriot  service ;  that,  in  the  former  case,  no  heriot 
could  be  due  by  custom  from  freehold  tenements;  in 
the  latter,  the  right  could  not  be  proved  by  present- 
ments, such  evidence  being  applicable  to  heriot  custom 
only.  It  was  objected,  also,  that  in  any  view  these 
presentments  were  inadmissible,  as  regarding  other  tene- 
ments besides  those  in  question.  The  learned  Judge 
overruled  these  objections,  and  received  the  present- 
ments.    Verdict  for  plaintiff. 

A  rule  nisi  for  a  new  trial  was  obtained  in  the  next 
term,  on  the  ground  of  the  reception  of  improper  evi- 
dence. 


J.  Greenwood  now  shewed  cansc  [a).  The  question  is 
whether  a  claim  of  heriot  custom  can  be  made  in  respect 
of  freehold  tenements,  within  a  manor,  held  in  fee  sim- 

(a)  Before  Lord  Denman  C.  J.,  PaUeson  and  Erie  Js. 
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pie.  The  authorities  shew  that  it  may.  "An  hei lot 
may  also  appertain  to.  the  free  land,  that  is  held  by 
service  aqd  suit  of  court;  in  which  case  it  is  most 
commonly  a  copyhold  enfranchised,  whereupon  the 
heriot  is  still  due  by  custom ;  "  2  BL  Com.  424 :  citing 
Bracton,  86  a,  lib.  2.  c.  36.  s.  9.,  where  the  "  tenens, 
liber  vel  servus,"  is  said  to  be  bound  to  render  an 
heriot  "secundum  diversam  locorum  consuetudinem." 
To  the   same   effect   are   2   WatL   Copyhold^  p.    132., 

Syliard  v. («),   note  (1)    on  Lanyofi  v.  Came  (b) 

(citing  Yearb.  Hil.  21  J7.  7.  fol.  13  A.  pi.  15.,  fol.  15  A. 
pi,  24.,  2  Bro.  Abr.  Harriots^  pi.  5.),  Co.  Entr.  613  a. 
No  doubt  is  raised  on  this  point  in  Baldwyn  v.  Noaks{c) 
or  Abington  v.  Lipscomb  (d). 

Kinglake  Serjt.  and  M.  Smithy  contrk.  This  evidence 
was  not  receivable,  unless  the  claims  can  be  maintained 
as  for  an  heriot  custom  in  respect  of  freehold  land, 
held  in  fee  of  a  manor.  But  nothing  could  render  the 
tenant  in  fee  simple  subject  to  such  a  render,  except  an 
old  service,  attached  to  the  land  before  the  statute  of 
quia  emptores.  "  Heriots  are  services  and  part  of  the 
tenure  ;  and  since  the  statute  of  quia  emptores  terrarum 
no  tenure  can  be  created  or  heriots  reserved  ;  "  Edwards 
V.  Moseley  [e).  "  Where  a  tenant  in  fee  holds  of  his 
lord  by  heriot  service,  such  service  is  incident  to  the 
tenure,  which  is  ancient,  and  must  be  supposed  to  be 
before  the  statute  quia  emptores ; "  Suit  of  Court  and 
Services  (g),  Saivai  on  Copyhold^  370.  (4th  ed.).  When 
any  thing  of  the  nature  of  a  customary  render  exists 
in  freehold  estates,  such  as  a  render  of  minerals  in 
some  counties,   this   is   to   be   ascribed  to  a   peculiar 


(a)  1  j9u2sfr.  101. 
(c)  2  Lutw.  1309. 
(«)   Wilkh  192.  194. 


(Jb)  2  Wmt,  Sound.  168  a,  168  ^. 
(d)  I  Q.  B.  776. 
(g)  3  SaUc,  332. 
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tenure ;  KitchirCs  Jurisdictions.  &c.,  p.  267.  (5th  ed.),  tit.    Q^^^"*  Bendu 

1847. 
Harriot;   Com.  Dig.  Copyhold   (K  19.).     In  the  pas-  1_ 

sage  in  the  same  work,  Copyhold  (K  23.),  "  So,  an  J^^>*J|*«''^ 
heriot  may  be  due  by  the  custom  of  a  manor,  upon  the  PaOTH«»oE, 
death  of  every  tenant  of  an  estate  of  inheritance,"  it 
appears,  by  reference  to  Kitchin^  ut  suprd,  which  is  the 
aothority  cited,  that  customary  estates  of  inheritance 
in  copyhold  estates  only  are  intended ;  as  in  the  cases 
of  the  various  customs  specified  in  Com.  Dig.  Copyhold 
(C  7.),  lAtt.  s.  73.  [Erie  J.  May  not  copyhold  land 
have  been  enfranchised  before  the  statute  quia  emptores, 
to  be  held  of  the  manor  subject  to  the  customs  of  the 
manor  ?]  The  act  of  enfranchisement  extinguishes  the 
custom ;  Doe  dem.  Reay  v.  Huntington  (a).  [Erie  J.  But 
the  authorities  which  you  have  cited  shew  that  there 
may  be  tenants  in  fee  simple  of  copyholds.  The  de- 
fendants here  are  only  tenants  in  fee  simple  of  free 
tenements  in  a  manor.  There  is  nothing  to  shew  how 
they  became  so.  They  may  have  been  cooyholders 
originally.]  No  copyholds  were  shewn  to  have  existed 
in  this  manor.  Next,  as  to  the  admissibility  of  the 
presentments,  as  comprehending  other  tenements  than 
those  in  question  :  it  is  not  denied  that  a  custom  as  to 
one  tenement  may  be  proved  by  evidence  of  the  same 
custom  in  another,  where  the  foundation  has  first  been 
laid  by  shewing  that  the  tenements  are  all  under  one 
unirorm  tenure:  but  this  is  a  necessary  preliminary; 
Roaoe  v.  Brenlon  (i),  Somerset  v,  France  (c).  Marquis  of 
Anglesea   v.   Lord  Hatherton  {d)^  Stanley  v.    White  {e). 

(a)  4  East,  271.  (J>)  S  B,  ^  C.  758. 

(c)  1  Sira,  659. 

{d)  10  M.  i  ff.  ^IS.     See  Jewison  t.  Dt/son,  9  M.  ^  W,  540.  55S. 

ie)  14  Eatt^  332. 
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The  evidence  here  is  only  evidence  of  reputation,  if 
admissible  at  all ;  and  therefore  only  of  the  custom 
of  the  manor;  Chapman  v.  Cawlan{a\  Morewood  v. 
Wood  (i),  OtUram  v.  Moreaoood  (r),  Phil.  Evid.  245, 
245,  6.  (9th  ed.))  Harwood  v.  Sims{d). 

Cur.  adv.  mdt. 


Lord  Denman  C.  J.,  in  the  same  vacation  (February 
10th),  delivered  judgment. 

In  this  action  of  trover,  the  right  of  the  plaintiff  to 
take  certain  beasts  for  heriots  was  denied  by  the  plea 
of  Not  possessed.  The  heriots  were  claimed  in  respect 
of  free  tenements  in  the  manor  of  South  Tawton^  held  of 
the  lord  of  the  manor  in  fee  simple,  of  which  the  tenant 
had  died  seised.  Evidence  was  given  of  the  exercise  of 
the  right  in  respect  of  other  tenements  within  the  manor 
as  well  as  in  respect  of  the  tenements  in  question,  and 
also  of  reputation  of  a  custom  in  the  manor  for  the  lord 
to  have  a  beriot  on  the  death  of  a  free  tenant  in  fee. 
The  defendants  objected  to  the  reception  of  this  evi- 
dence, on  the  ground  that  a  right  to  a  heriot  in  respect 
of  a  free  tenement  held  in  fee  simple  must  be  derived 
from  tenure,  and  cannot  be  derived  from  custom,  and 
that  therefore  the  evidence  was  inadmissible.  The 
verdict  was  for  the  plaintiff;  and  a  rule  nisi  for  a  new 
trial  was  obtained  upon  this  objection.  Several  authori- 
ties were  cited  to  shew  that  the  right  to  seize  a  heriot 
as  a  service  due  by  tenure  cannot  be  established  when 
the  estate  in  respect  of  which  it  is  claimed  is  less 
than  a  fee.  Authorities  also  were  cited,  to  shew  that 
a   right  to  a  heriot  as  a  service  may  be  created  by 

(a)  IS  East,  IQ. 

(b)  Note  (a)  to  Doe  dem.  Didbury  r.  ThomaSf  14  Eatt,  327. 

(c)  14  Eait,  SSO  (note).  (</}   Wightw.  1 12. 
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deed,  since  the  statute  of  quia  emptores,  IS  E.  1.,  upon   Queen's  Bench. 

134.  "7, 
any  estate :  but  the  right  then  is  to  a  render  in  the   '___ 

nature  of  rent,  which  may  be  enforced  by  distress  or      I>AME»«tL 
action,  but  not  by  seizure  of  the  specific  chattel.     And     Pmthibob. 
it  was  contended  that  a  heriot  could  not  be  due  by 
custom,  in  respect  of  a  freehold  estate  in  fee  simple,  be- 
cause it  might  be  due  by  tenure.     But  it  is  obvious 
that  this  consequence  does   not  follow:  nor   can  any 
argument  be  drawn  against  the  claim  by  custom  from 
the  reasoning  shewing  that  a  heriot  service  cannot  be 
due  by  tenure  upon  an  estate  for  life  or  years  created 
since  the  statute  of  quia  emptores.     Nor  has  any  deci* 
sion  been   adduced  against   the   legality  of  heriot   by 
cnstonoi  in  such  a  case.     On  the  other  hand,  as  a  custom 
may  be  valid  for  a  heriot  upon  the  death  of  every  free 
tenant  holding  for  a  less  estate  than  fee  simple,  it  fol- 
lows that  it  may  be  valid  in  respect  of  free  lands  held 
in  fee  simple,  unless  there  is  something  in  the  nature  of 
that  estate  inconsistent  with  such  a  custom,  which  there 
is  not.     The  earliest  cases  on  the  subject  support  this 
view.  Fitzherbertj  tit.  Prescription,  pi.  29  (IS  £.  3.) :  the 
lord  avows  for  a  heriot  custom  due  upon  the  death  of  a 
free  tenant  in  fee ;  the  plaintiff  pleads  to  the  avowry  a 
joint  tenancy  in  fee,  and  that  the  heriot  custom  is  not 
due  till  the  death  of  the  survivor.     In  Mayne  v.  Cros{a) 
the  right  to  a  fine  on  alienation  of  lands  held  in  fee 
simple,  within  the  honour  of  Gloucester^  was  considered 
valid ;  which  custom  is  analogous  to  that  in  question. 
And  it  is  mentioned  more  than  once,  in  the  report,  that 
a  heriot  may  be  due  by  custom,  in  respect  of  free  lands 
held  in  fee  simple.     In  Yearh.  HiL  21  //.  7.  fol.  15  A., 
pi.  24.  the  objection  against  the  prescription  for  a  heriot 
on  the  death  of  every  tenant  for  life  (which  was  a  heriot 

(a)  Yearh,  Mich.  4  S,  4.  fol.  2  B,  pi.  6. 
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by  custom)  was,  that  the  estate  was  not  continuousi 
and  might  not  be  regranted,  and  so  the  custom  was 
not  kept  up.  This  was  overruled ;  the  validity  of  the 
custom  was  questioned,  because  the  estate  was  not  in 
fee  simple,  but  not  on  the  ground  that  the  lands  were 
free  lands.  The  objection,  therefore,  is  without  founda« 
tion :  and  the  rule  must  be  discharged. 

Rule  discharged  (a). 


(a)  Reported  by  IT.  Merioale,  Esq. 


The  following  case  is  introduced  a  little  before  its 
proper  date,  being  important  in  principle,  and  of  great 
local  interest. 


Rogers  against  Brenton. 


DecUration,       /^ASE.     The  first  count  stated  that  the  plaintiff  was 

in  case,  stated      Vy 

that  plaintiff  lawfully  possessed  of  and  entitled  to  and  ought  to 

of  and  entitled   have  had  and  enjoyed  the  tenement  following :  that  is 

to  a  tenement, 

to  wit  the  right 

to  dig  and  take  to  his  own  use,  tin  and  tin  ore  in  certain  land  ;  and  alleged  a  disturbance 

by  defendant. 

Plea,  denying  the  possession  and  tiUe  modo  et  formL 

At  the  trial,  plaintiff  claimed  under  the  following  custom,  which  the  jury  found  to  exist 
in  fact :  —  Any  person  may  enter  on  the  waste  land  of  another  in  Cornwall^  and  mark  out 
by  four  comer  boundaries  a  certain  area :  a  written  description  of  the  plot  of  land  so 
marked,  with  metes  and  bounds  and  the  name  of  the  person  for  whose  use  the  proceeding 
is  Uken,  is  recorded  in  an  immemorial  local  court,  called  the  Stannary  Court,  and  pro- 
claimed at  three  successire  courts  held  at  sUted  intervals :  if  no  objection  is  successfully 
made  by  any  other  person,  the  Court  awards  a  writ  to  the  bailiff  of  the  Court  to  deliver 
possession  of  the  said  **  bounds  or  tin  work  *'  to  the  bounder,  who  thereupon  has  the  ex- 
clusive right  to  search  for,  dig,  and  take  for  his  own  use  all  tin  and  tin  ore  within  the 
described  limits,  paying  to  the  landowner  a  certain  customary  proportion  of  the  ore  raised, 
under  the  name  of  toll  tin.  'Ilie  right  descends  to  executors,  and  may  be  preserved  for  an 
indefinite  time,  either  by  actually  working  and  paying  toll,  or  by  annually  renewing  the 
four  boundary  marks  on  a  day  certain.     Held : 

That  the  custom  to  preserve  the  right  by  the  mere  ceremony  of  an  annual  renewal  with- 
out working  is  unreasonable  and  bad  in  law,  and  that  plaintiff  (who  had  ceased  to  work  or 
pay  toll  for  18  years)  could  not  recover  in  the  above  action,  even  as  against  a  stranger :  And 

That,  although  the  alleged  custom  involved  a  claim  of  a  profit  in  alieno  solo,  it  would 
have  been  a  good  one,  if  bona  fide  working  had  been  found  to  be  obligatory  under  it. 
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to  say,  the  right  and  liberty  to  dig,  get,  raise  and  carry   <?«<»»**  Bench. 

away,  for  his  own  use,  the  tin  and  tin  ore  Found  and    ' 

being  within  a  piece  of  ground  called  the  Ruby  tin  Rooees 
bounds,  in  the  parish  of  fVetidron  in  the  county  of  BaiwTOK. 
Cornwall;  yet  defendant,  well  knowing  the  premises, 
but  intending  to  deprive  plaintiff  of  the  benefit  of  the 
tin  &c,  and  to  disturb  him  in  the  possession  and  en- 
joyment of  his  said  right  and  liberty,  and  to  render  it 
of  less  value,  wrongfully  dug,  got,  raised  and  carried 
away  large  quantities  of  the  tin  and  tin  ore  found 
within  the  said  piece  of  ground  ;  whereby  plaintiff  was 
deprived  of  the  benefit  which  he  might  and  otherwise 
would  have  derived  from  his  said  right  and  liberty,  and 
the  said  tenement  thereby  became  of  less  value  to 
plaintiff  than  it  otherwise  would  have  been.  The 
second  count  was  in  trover,  for  tin  and  tin  ore. 

Pleas.  I.  Not  guilty.  2.  As  to  the  first  count,  that 
plaintiff  was  not  lawfully  possessed  of,  or  entitled  to,  nor 
ought  to  have  had  or  enjoyed,  the  said  tenement,  that  is 
to  say,  the  right  and  liberty  to  dig,  &c.,  in  manner  and 
form  &C.  Conclusion  to  the  country.  Issue  thereon. 
3.  To  the  second  count,  traverse  of  the  possession  of 
the  tin  and  tin  ore.     Issue  thereon. 

The  cause  was  tried  before  Wightman  J.,  at  the  Mid^ 
dlesex{a)  sittings,  after  Trinity  term,  1843,  when  the 
jury  found  a  general  verdict  for  the  plaintiff,  subject  to 
a  motion  for  a  nonsuit.  It  appeared  that  the  plaintiff, 
who  was  lord  of  the  manor  of  Helston  in  Kerrier  by 
purchase  from  the  Duchy  of  Cornwall  in  1798,  claimed 
the  tin  and  tin  ore  within  the  tenement  of  Galidna, 
formerly  a  conventionary  or  customary  tenement  of  that 
tnanor,  but  enfranchised  by  the  plaintiff  since  the  pur- 

(t)  The  Tenue  was  altered  from  Cornwall  to  Middlesex  by  a  Judge's 
«"*er,in  Nwcmbcr  1841, 
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Fotumc  X,      chose.     On   the  sale  of  the  manor  all  mines  were  re- 

'___    served    to  the   Duchy;    but   the    plaintiff   claimed   as 

Rogers        c(  boundcr,"  that  IS  as  owner  of  a  "pair  of  tin  bounds5'' 

Bebntok.       called  Ruby  bounds,  by  force  of  the  custom  of  Comwallf 

described  in  the  Appendix  to  the  report  of  Rawe  v. 

Brenion  (a),  and  in  the  presentments  of  the  Stannary 

Convocation   or  Parliament  {b).     The  plaintiff  derived 

(o)  S  Man,  ^  Ry.  497,  498.  Appendix  F.  The  custom  is  fully 
stated  in  the  marginal  abstract  of  the  present  case,  ante,  p.  26. 

(6)  The  following  are  the  parts  of  the  Stannary  Convocation  roll  read 
at  the  trial :  on  the  argument  in  banc,  counsel  referred  to  the  whole  of 
the  printed  copy. 

Convocation,  22  Jas.  1.,  article  17  We  find,  according  to  our  ancient 
customs,  that  every  tinner  that  shall  new  cut  any  old  bounds,  shall,  at 
the  next  Court  within  the  Stannary  where  the  work  is,  enter  his  procla* 
mation  for  the  same,  and  therein  nominate  all  his  owners,  and  the  day  of 
his  pitch,  and  the  names,  both  old  and  new,  of  the  said  work,  with  the 
bounds  and  limits  of  the  said  pitch  ;  otherwise  the  said  pitch  to  be  deemed 
void.     Printed  ed.  (Truro,  1824),  p.  19. 

Art.  18.  We  find,  when  bounds  are  kept  by  renewing,  according  to 
the  custom,  and  the  keeper  shall  carelessly  let  slip  his  day  of  renewing, 
and  shall  afterwards  come  again  and  renew  the  old  corners  before  any 
other  tinner  shall  cut  a  new  pitch  upon  them,  that  such  renewing  shall  be 
taken  for  a  good  renewing  against  any  other  pitch.     lb.  p.  20. 

Convocation,  12  Charles  1.  art.  3.  We  present  and  affirm  that,  by 
common  prescribed  Stannary  right,  any  tinner  may  bound  any  wastrel 
lands  within  the  county  of  Cornwall,  that  is  unbounded  or  void  of  lawful 
bounds,  and  also  any  several  and  enclosed  land,  that  hath  been  anciently 
bounded  and  assured  for  wastrel  by  delivering  of  toll  tin  to  the  lord  of 
the  soil  before  that  the  hedges  were  made  upon  it,  and  also  such  and  so 
much  of  the  Prince's  several  and  enclosed  customary  land  within  the  an- 
cient Duchy  assessionable  manors,  as  hath  been  anciently  bounded  with 
turfs  according  to  the  ancient  custom  and  usage  within  the  said  several 
Duchy  manors,  and  not  otherwise,  the  tinner  paying  out  of  sucli  land  so 
bounded  the  usual  toll  only  as  is  generally  paid  within  the  Stannaries; 
that  is,  the  fifteenth  dish  or  part,  saving  in  such  places  where  a  special 
custom  hath  limited  another  rate  of  toll.     lb.  p.  34. 

Art  4.  We  present  and  afiirm  cur  general  custom  of  gaining  and 
keeping  right  in  bounds  to  be  by  new  pitch  and  renew  in  such  manner 
as  it  now  is  and  anciently  hnth  been  in  use  in  the  several  Stannaries, 
which  said  general  custom  we  limit,  ordain,  and  agree  that  it  shall  be 
thus  understood,  viz.,  that  an  owner  working  his  tin  work  by  himself, 
his  wages-man,  or  farmer,  paying  toll  once  a  year  and  a  day,  or  otherwise 
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title  to  them    as   executor  and  legatee   of  his  Father.    Q«een*s  Bench. 

1847 
The  tin  bounds  had  not  been  cut  or  pitched    within  [__ 

living  memory;  nor   was   there  any  evidence  of  their        Ro^kks 

! Bremtok. 

coQtinuing  bis  working  without  fraud  in  driving  an  adit  unto,  or  sinking 
1  shaft  upon»  the  said  work,  and  withal  preserving  the  four  corner  bounds 
io  as  they  [may]  be  seen  or  sufficiently  proved  if  they,  or  any  of  them, 
sball  be  newly  or  casually  or  maliciously  defaced,  so  long  the  said  owner 
iball  not  lose  bis  bounds  for  default  of  renewing.     lb.  pp.  34,  35. 

Art  31.  We  agree,  constitute,  and  ordain,  that  if  any  tin  work  under 
bounds  hath  lain  or  shall  lie  unwrought  by  the  space  of  seven  years,  and 
if  any  tinner  shall  be  desirous  to  work  the  same,  he  shall  signify  such 
his  purpose  to  the  owners  of  the  said  work,  or  to  the  most  of  them,  and 
ihall  cause  to  be  entered  of  record  upon  the  Court  book  the  place  where 
the  said  work  lieth,  and  the  time  of  such  his  declaration,  to  whom  and 
before  whom  ;  and  then  if  the  owners  of  the  said  work,  or  some  of  them, 
dull  not  work,  set,  or  procure  the  said  work  to  be  wrought  within  one  year 
next  afbr  such  declaration  made  unto  them,  if  the  owners  have  not  any 
other  work  then  in  working  by  their  own  adventure,  it  shall  be  lawful  for 
die  said  person  that  gave  such  warning  to  the  owners  to  work  the  said 
work  at  farm,  as  long  as  he  will  continue  his  costs  therein,  paying  to  the 
oirner,  if  it  be  [a]  dry  work,  the  seventh  dish  to  farm  ;  and  if  it  be  a  water 
work,  that  draweth  water  both  summer  and  winter,  but  the  ninth  dish  to 
farm.  Provided,  that  before  he  enter  into  the  work  lie  shall  give  suffi- 
cient caution,  such  as  the  steward  of  the  Stannary  Court  shall  allow,  for 
the  well  [and]  orderly  working  and  preservation  of  the  said  work,  and  that 
be  (hall  not  break  the  pillars,  backs,  vaults,  or  binding  thereof,  nor  fill 
the  adit  thereof  to  the  prejudice  or  destruction  of  the  said  work.  But  for 
tin  works  in  several  lands  unbounded,  which  belong  to  the  lords  of  the 
hhI  only,  we  affirm  and  say,  that  by  our  custom  no  tinner  may  work  in 
several  or  unbounded  lands  without  the  leave  of  the  lord  or  owner  of  the 
soil.     lb.  pp.  47,  48. 

Convocation  2  Jac,  ^.  art  2.  Item.  We  present  our  ancient  custom  to 
be,  and  do  agree,  constitute,  and  ordain  that  all  tin  bounds  ought  to  have 
four  comers,  which  shall  consist  of  twenty-four  turfs  or  stones,  six  to  each 
comer.  And  we  likewise  find  that  side  bounds  have  been  anciently  used 
and  are  still  lawful  to  be  used.  And  we  do  declare  our  custom  to  be,  that 
all  bounds  must  be  renewed  within  a  year  and  a  day,  and  that  side  bounds 
shall  likewise  be  so  renewed  whereof  the  benefit  shall  be  claimed.  And 
we  do  further  declare  our  custom  to  be,  that  in  case  tlie  side  bounds  be 
unrenewed  and  left  void,  and  the  head  or  comer  bounds  be  renewed,  the 
benefit  of  the  side  bounds  only  shall  be  lost  as  to  the  land  that  they  draw; 
but  the  land  within  the  head  or  corner  bounds  sliall  remain  well  bounded. 
Ih.  p.  57. 
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commencement;  but  proof  was  given  of  the  annual 
renewal  of  them  for  seventy  years  past  Tin  had  been 
found  and  raised  in  small  quantities  by  adventurers  under 
the  bound-owners  and  the  customary  toll  paid  to  the 
lord  at  various  periods,  about  60,  50,  44  and  40  years 
ago.  The  last  receipt  of  toll  from  the  Ruby  bounds  was 
in  1828,  about  18  years  before  the  commencement  of  the 
action.  The  defendant  was  the  agent  or  captain  of  a 
company  of  adventurers  who  had  been  working  for 
several  years  within  or  near  the  Rtibj/  bounds,  but  had 
only  raised  tin  ore  shortly  before  the  action.     They 


Art.  4.  Item.  We  do  agree  our  custom  to  be,  and  accordingly  con- 
stitute and  ordain,  that  riglits  and  titles  to  bounds,  and  rights  and  titles  to 
adventures  to  work  for  tin,  shall  be  in  the  owners  in  the  nature  of 
chattels  real,  but  shall  be  perpetually  enjoyed  from  executor  to  executor 
or  administrator,  bdng  renewed  and  continued  according  to  custom,  and 
shall  be  executory  assets,  subject  to  tlie  payment  of  debts  and  legacies  in 
such  order  and  manner  as  other  goods  and  chattels  are  by  the  rule  of  the 
common  law  ;  but  may  be  granted  by  deed  or  devised  by  will.    lb.  p.  58. 

Convocation  26  G.  2.,  art.  8.  sect.  1.  Whereas  by  the  common  usage 
and  custom  of  the  Stannaries,  any  tinner  may  bound  with  tin  bounds  any 
wastrel  lands  within  the  county  of  Cornwall  that  are  unbounded  or  void 
of  lawful  bounds ;  and  also  any  several  and  enclosed  lands  that  have  been 
anciently  bounded  and  assured  for  wastrel  by  payment  of  toll  tin  before 
that  the  hedges  were  made  upon  the  same,  and  also  may  cut  bounds  in  the 
Prince*s  several  and  inclosed  ancient  assessionable  Duchy  manors,  ac- 
cording to  the  ancient  custom  and  usage  witliiu  the  said  several  Duchy 
manors ;  the  tinners  so  bounding  the  said  lands  paying  the  usual  toll  to  the 
lord  of  the  soil  as  is  generally  paid  within  the  Stannaries  (tliat  is  to  say)  a 
fifteenth  dish  or  part,  saving  in  such  places  where  a  special  custom  hath 
limited  another  manner  of  toll :  And  whereas,  there  are  several  ancient 
and  laudable  customs  relating  to  the  manner  of  cutting,  renewing,  and 
working  of  tin  bounds ;  be  it  hereby  declared  and  enacted  that  all  such 
customs  shall  remain  and  be  in  force,  unless  they  are  hereinaflter  par- 
ticularly limited  and  restrained.  [The  rest  of  the  article  was  not  read.] 
lb.  p.  89. 

It  will  be  observed  that  art.  SI  of  the  Convoc,  12  Car,  1.  authorizes 
an  entry  on  unworked  bounds  at  the  end  of  seven  years.  If  this  is  taken 
as  part  of  the  custom,  and  not  as  new  law,  it  makes  it  more  reasonable. 
Tlie  judgment  first  delivered  turned  upon  the  language  of  this  article. 
See  post,  p.  46, 
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refused  to  pay  any  dues  to  the  plaintifT,  or  to  recognise   Qu^^*'  Beach. 

his  title  as   bound-owner.      It  did  not   appear  under    '___ 

whom  the  company  claimed  (a).  The  following  were  R<>a«" 
the  most  material  heads  of  evidence  produced  by  the  BamroK. 
plaiDtiff.  The  roll  of  the  Stannary  Convocations  or  Par- 
liaments, held  22  James  1.,  1  Charles  1.,  12  Charles  1, 
2  James  2.,  and  26  G.  2.,  which  last  recited  the  acts 
of  the  previous  Convocations.  The  particular  entries 
read  were  articles  17  &  18  of  22  James  1.  (&) ;  arts. 
S,  4,  and  31  of  12  Charles  1.  (c);  arts.  2  &  4  of  2 
James  2.  {d) ;  and  part  of  art.  8,  sect.  1,  of  26  G.  2.  {e). 
These  were  put  in  as  declarations  of  the  custom.  One 
of  them,  namely,  art.  31  of  12  Charles  1.,  was  objected 
to  by  Sir  W.  W.  FoUeit^  counsel  for  the  defendant,  as 
containing  a  new  enactment  and  not  a  mere  declara- 
tion; but  the  learned  Judge  said  he  was  unable  to 
distinguish  what  was  new  law  from  what  was  old 
custom,  and  admitted  the  whole  entry  in  evidence.  The 
Commissions,  under  which  the  Convocations  2  James  2. 
and  26  G.  2.  were  held,  were  also  proved,  none  earlier 
being  found  (g).  They  shewed  that  the  Convocation 
professed  to  make  new  laws  as  well  as  presented  old 
customs.  A  charter  of  23  Hen.  7.  was  put  in,  which, 
among  other  things,  recognized  bounders  (bundatores) 
as  being  the  possessors  of  tin  works  (opera  stanni) 
and  their  obligation  to  enter  the  description  of  newly 

(a)  It  was  stated,  on  the  motion  for  a  new  trial,  that  the  defendant 
claimed  under  a  sett  from  a  lessee  of  the  Duchy.  The  fact  was  so  ;  but 
it  iras  not  shewn  on  the  triali  nor  admitted  by  the  plaintiff;  the  legal 
effect  cf  the  lease  and  sett  being  questioned. 

(A)  Printed  ed.  1824,  pp.  19,  20;  ant^,  p.  2«.  n.  (6). 

(c)  Id.  pp.  34,  47 ;  ante,  p.  28,  29.  n.  {b), 

{^)  Id.  p.  57 ;  ante,  p.  29,  30.  n.  (6). 

(0  II  p.  89 ;  ante,  p.  SO.  n.  (6) 

(l)  Tbe  last  commission  is  printed  in  Appendix  F  to  Rowe  v.  lirenton, 
3  Afon.  J  Rtf.  497. 
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bounded  works  in  the  Stannary  Court  (a).  Certain  ex- 
tracts from  the  Court  rolls  of  the  Stewards  of  the  four 
Stannaries  in  the  reigns  of  Hen.  6.,  Hen.  7.9  Elizabeth 
and  James  1.  were  read  to  shew  the  early  existence  of 
tin  boun(ls,  or  **  opera  stannaria/'  proclamations  of 
them  in  the  Stannary  Court,  and  presentments  of  the 
custom  generally  {b).  Ministers'  accounts,  rendered  to 
the  Crown  by  officers  of  the  Duchy  in  25  &  29  Ed.  1., 
28  Ed.  3.,  7  &  8  Hen.  7.,  21  &  22  Hen.  7.,  22  &  23  H.  7., 
were  produced  to  shew  the  receipt  by  the  lord  of  the 
manor  of  '^  toll  tin  "  from  tin  works,  the  toll  tin  being 
explained  to  mean  the  customary  due  payable  to  the 
freeholder  out  of  bounded  tin  mines.  Leases  by  the 
Crown  and  Duchy  of  "  toll  tin "  belonging  to  the 
Duchy,  and  also  of  **  tin  mines  "  in  enclosed  land,  were 
read  from  the  Appendix  (No.  55.)  to  Concaneiis  Report 
of  Ronoe  v.  Brentonj  p.  205  (c).  The  assession  roll, 
2  Ric.  2.,  and  the  answer  of  tenants  to  interrogatories 
at  an  assession  court  held  for  the  manor  of  Helston 
in  Kerrierj  in  1619,  were  produced  to  shew  the  ex- 
istence of  bounded  tin  mines  rendering  toll  to  the  lord 
in  that  manor. 

The  parol  evidence  was  given  chiefly  by  mine  agents, 
solicitors,  land  agents,  and  old  tollers,  i.  e.  persons  em- 
ployed to  renew  bounds  and  collect  tolls.  They  spoke 
of  the  general  prevalence  of  the  custom  in  different 
parts  of  Comwailf  the  large  receipts  of  dues  by  owners 

(a)  The  original  is  on  the  Patent  roll,  and  is  printed  in  the  Appendix 
to  Vice  ▼.  Thomat,  p.  SI.  {Smirke's  Report,  London^  1843.^  See  also  a 
partial  translation  in  Appendix,  3  Man.  ^  By,  494. 

(6)  Most  of  these  are  in  the  Appendix  to  Vice  ▼.  TVumtos,  pp.  59,  60, 
61,  62.  66.  68.  72,  73,  and  74.  The  Sunnary  CourU  are  noticed  in  4 
In$t,  229.  231.,  and  recognised  by  stat  6  &  7  ^.  4.  c  106.,  and  other 
acts. 

(c)  Ed.  London,  1830.  Some,  not  there  found,  were  produced  from 
the  public  records. 
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of  tin  bounds,  and  the  extent  to  which  they  were  made   Queen*s  Bench. 

1847. 
the  subject  of  sale,  devise,  and  settlement.    The  custom-  * 

ary  amount  of  toll,  namely,  yy^h,  was  sometimes  varied  Rooim 
by  agreement.  They  all  agreed  that,  after  being  legally  B»kntok. 
set  on  foot,  the  bounds  could  be  preserved  by  mere 
annual  renewal  of  the  turfs  or  mounds  at  the  corners ; 
and  they  did  not  speak  of  the  mounds  as  consisting  of 
any  particular  number  of  turfs.  Some  of  the  witnesses 
doubted  whether  even  this  ceremony  was  strictly  neces- 
sary, except  as  evidence  of  the  right  They  also  differed 
as  to  the  consequence  of  neglecting  to  renew  on  the 
exact  day.  None  could  assign  any  limit  to  the  surface 
of  land  that  might  be  included  in  the  four  corners;  but 
it  was  said  to  be  generally  of  very  small  dimensions. 
One  of  the  most  experienced  witnesses  remembered  a 
pair  of  tin  bounds  "a  quarter  of  a  mile  each  way;" 
but  this  was  the  largest  he  knew  of.  Only  one  in- 
stance of  newly  proclaimed  bounds  was  recollected  by 
any  witness,  all  the  wastes  of  the  tin  mining  districts 
being  supposed  to  be  already  under  ancient  bounds. 

No  evidence  was  offered  on  the  part  of  the  defendant : 
but  his  counsel  contended  that  the  custom  did  not 
support  the  declaration ;  that  it  was  bad,  unless  it  im- 
plied the  necessity  of  working;  that  the  documentary 
evidence  was  all  consistent  with  a  custom  so  qualified, 
and  that  the  parol  evidence  was  vague  and  self-contra- 
dictory. 

Wighiman  J.,  after  commenting  on  the  proofs,  told 
the  jury  that  the  reasonableness  of  the  custom  could 
be  considered  by  them  only  as  an  element  in  forming 
their  opinion  whether  it  existed  in  fact :  that,  if  working 
*as  essential  to  the  custom,  they  should  find  for  the 
defendant;    but,  if  the  custom   was  that  bounds  duly 

^OL.  X.  N.  s.  D 
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proclaimed  and  renewed  gave  an  exclusive  right  to  the 
tin,  then  they  should  find  for  the  plaintifT. 

In  Michaelmas  term  following,  Sir  W.'  W.  Follett  ob- 
tained a  rule  nisi  to  set  aside  the  verdict  and  enter  a 
nonsuit,  or  for  a  new  trial,  or  to  arrest  judgment,  on 
the  following  among  other  grounds.  That  the  proof 
was  not  of  an  absolute  right  as  stated  in  the  first  count, 
but  of  a  qualified  right,  subject  to  payment  of  toll  tin 
to  the  lord  (a) :  that  the  action  was  misconceived  in 
form,  and  the  cause  of  action  ill  stated  in  the  first 
count,  which  asserted  a  right  to  take  tin  ore  without 
alleging  any  disturbance  in  the  actual  exercise  of  it,  or 
stating  it  to  be  an  exclusive  right:  that  the  alleged 
custom  was  not  proved,  for  that  the  witnesses  varied 
in  their  statement  of  it,  some  alleging  that  even  annual 
renewal  was  unnecessary,  and  the  evidence  left  it  un« 
certain  whether  a  corner  bound  of  six  turfs,  or  of  one 
turf,  or  any,  at  each  corner,  was  necessary :  that  some 
of  the  presentments  seemed  to  shew  that  working  was 
necessary  in  order  to  keep  up  the  right :  that  the  toll 
taken  had  varied :  that  there  was  no  satisfactory  evi- 
dence of  any  working  by  bound  owners  adversely  to 
the  land  owner:  that  one  of  the  presentments  of  the 
Stannary  Convocation,  12  Car.  1.,  namely  art.  SI,  was 
improperly  admitted  as  evidence  of  the  custom,  which 
was,  in  fact,  there  mixed  up  with  a  new  law  or  regu- 
lation, and  was  left  to  the  jury  without  pointing  out  to 
them  the  distinction ;  and  that  the  custom,  as  claimed, 
was,  at  all  events,  bad  in  law,  as  being  a  custom  to 
take  a  profit  in  alieno  solo,  undefined  and  unreason- 
able, and  tending  rather  to  prevent  the  working  of 
mines  than  to  encourage  it. 


(a)  Leave  for  the  Court  above  to  amend,  if  necessary,  was  reserved  at 
the  trial. 
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The  argument  on  all  the  points  except  the  last  is    QueetCt  Bmek. 

omitted.  ' 

ROOXES 
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£%,  Smirke  and  Montague  Smith  shewed  cause  (a).      Bwohok. 

The  custom  proved  and  found  by  the  jury  supports 
the  verdict  either  on  one  or  the  other  count.  If  the 
property  in  tin  bounds  be  incorporeal,  and  in  the  nature 
of  a.  profit  a  prendre,  then  the  plaintiff  is  entitled  to 
recover  on  the  first  count,  which  might  perhaps  have 
been  specially  demurred  to  for  uncertainty,  but  is  suffi- 
cient after  verdict.  If  the  custom  gives  to  the  owners 
the  exclusive  property  in  the  tin  mines  included  in 
the  bounds,  then  the  count  in  trover  for  the  ore  is  sup* 
ported.  It  is  therefore  immaterial  to  the  plaintiff  whe- 
ther bis  right  be  corporeal  or  incorporeal :  and  the  only 
question  is,  whether  the  custom  can  be  maintained  in 
point  of  law. 

It  is  contended,  for  the  defendant,  that  this  is  in  sub- 
stance a  claim  of  a  profit  in  the  soil  of  another,  not  as 
appurtenant  to  land  or  as  belonging  to  a  definite  body 
of  persons  so  as  to  be  capable  of  being  released,  but  as 
existing  by  custom,  and  capable  of  being  exercised  by 
any  one:  and  the  custom  is  alleged  to  be  bad  on  the 
authority  of  GatewarcTs  Case  (i),  Selbi/  v.  Robinson  (c), 
Grimsiead  v.  Marlaw  (d)  and  Blewett  v.  Tregonning  (e). 
But  those  cases  are  distinguishable.  Gateward's  Case{b) 
shews  only  that  the  law  does  not  recognize  a  right  of 
common  founded  on  custom,  except  in  the  single  in- 

(a)  The  case  was  argued  on  January  23d,  1845,  before  Lord  Den- 
**«  C.  J,,  Patteunit  Coleridge  and  Wightman  Js. ;  and  December  8lh, 
1845,  before  Lord  Denman  C.  J.,  Patteson  and  Wi»htman  Js.  Patteson  J. 
^  the  Court  during  the  argument  on  the  latter  day. 

{h)  6  Rep.  59  6.  (c)  2  T.  R,  758. 

(rf)  4T.  R,717.  (0.3  A.  ij  E,  554, 
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Stance  of  copyholders.  In  Selby  v.  Robitison  (a)  the 
right  was  alleged  to  be  in  poor  householders,  and  was 
held  too  vague.  Grimstead  v.  Marlaw  {b)  was  also  a 
case  of  common  claimed  by  inhabitants.  The  judgment 
of  Littledale  J.  in  Bleweti  v.  Tregonning  (c),  which  was 
the  case  of  a  custom  to  take  sand,  shews  that  the  de- 
cision turned  on  the  unreasonableness  of  subjecting 
the  soil  of  one  man  to  a  destructive  easement  for  the 
mere  private  benefit  of  another :  and  in  none  of  these 
cases  was  any  benefit  or  compensation  derived  from  the 
custom  by  the  owner  of  the  soil  and  freehold.  But  the 
owner  of  land  subject  to  tin  bounds  is  entitled  to  re- 
ceive toll,  generally  one-fifteenth,  as  in  the  manor  of 
Hehton  in  Kerrier^  of  the  gross  produce  of  the  mine ; 
a  charge  so  considerable  that  few  landowners  would 
object  to  their  mines  being  worked  on  such  terms.  That 
a  benefit  to  the  landowner  may  make  good  a  custom 
injurious  to  his  inheritance  is  a  doctrine  laid  down  in 
the  case  of  the  Droilwich  boilaries ;  Smith  v.  Barrett  (d) ; 
and  supported  by  Tyson  v.  Smith  (e*),  where  a  custom 
to  break  ground  in  the  land  of  another  for  setting  up 
stalls,  on  paying  a  fixed  compensation,  was  held  good. 

But  the  rule  in  Gateward's  Case  (g)  is  too  narrow  a  test 
to  be  applicable  to  customs  extending  over  large  tracts 
and  divisions  of  the  kingdom,  and  founded  on  notions 
of  general  policy  or  public  advantage.  A  custom  may 
be  bad  for  a  vill  which  would  be  good  for  a  district  of 
many  vills ;  Yearb.  Mich.  43  Ed.  3.  i.  32  A.  pi.  30., 
cited  in  Fitz.  Ab.  Customer  224  b.  pi.  15. ;  or  in  a  great 
fee  or  borough.  Lib.  Assis.  40  Ed.  3.  f.  250  A.  pi.  41,  45 

(a)  2  r.  R,  758.  (6)  4  T.  i?.  717. 

(c)  3  A,  ^  E.  551.  (rf)  1  Siderf.  161. 

{e)  6  A.  ^  E.  745. ;  affirmed  on  Error,    Tyton  v.  Smith,  9  A.  ^  E. 
406.     See  p.  425. 
(g)  6  Rep.  59  b, 
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Ed,  3.  f.  229  A.  pi.  8. ;  though  not  in  an  upland  town  ;    Queen*s  Bench, 

Co.  Lit.  110  6.    A  like  distinction  is  recognised  in  Yearb.    ' 

Faxk  21  Ed.  4.  f.  28  B.  pi.  23.,  cited  in  Beresford  v.        Roo«" 

Bacon  (a).     So,  a  custom  de  non  decimando  may  le-       Buntok. 

gaily  be  claimed  over  a  county  or  large  district,  though 

not  within  a  manor  or  small  precinct ;   1  RoL  Ab.  65Sj 

654,  lit.  Dismes  (H),  pi.  8  to  13;  Johnson  v.  Bois{b); 

Doctor  and  Sitideni^  287,  (ed.  1815.)  Dial.  2.  cap.  55: 

and  the  reason  seems  to  be  that  a  (iustom  in  derosa- 

tion  of  common   right,   affecting    great   numbers    of 

people,  can    hardly   be    supposed   to   have   grown  up 

without  some  good  ground  and  legal  origin ;  whereas  a 

similar  usage  prevailing  over  a  manor  or  limited  district 

may  be  reasonably  referred  to  usurpation  on  the  one 

part,  and  submission  to  force  or  fraud  on  the  other. 

So,  reasons  of  local  policy  will  support  some  cus- 
toms: thus  the  defence  of  the  marches  of  the  realm 
gave  origin  to  the  peculiar  tenant-right  of  the  northern 
counties ;  Newton  v.  Shafto  (c) ;  Davenant  v.  Hurdis  (d). 
The  custom  of  Lynn,  to  take  ballast  for  ships,  men- 
tioned in  the  Mayor  and  Commonalty  of  Lynn  Regis  v. 
Taylor  {e\  and  the  customary  common  rights  alleged  to 
exist  in  the  fen  countries,  in  Weekly  v.  Wildman  (g), 
are  also  referred  to  the  same  principle.  So,  the  custom 
of  gavelkind  in  Kefit,  though  derogating  from  the  com- 
mon law  right  of  primogeniture;  and  the  custom  of 
Londm  authorizing  the  elevation  of  old  walls  to  a  height 
thai  may  obstruct  a  neighbour's  light  to  the  injury  of 
his  inheritance.  Two  of  the  most  remarkable  examples 
of  customs  infringing  on  the  common  right  of  the  sub- 

(a)  2Lutw.  1317.  1319.  (6)  1    GiviU.  373. 

(c)  1  Siderf.  267.  (d)  Moor.  576.  588. 

(«)  S  Lev   160.  (g)  1  L(L  Rai/m.  405.  407. 
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ject  to  the  profits  of  his  own  mines  have  subsisted  im- 
memorially,  and  without  question,  in  Cornwall  itself. 
Until  the  recent  abolition  of  the  coinage  duty  by  stat. 
1  &  2  Fict.  c.  120.,  the  Prince  received,  jure  ducatus, 
a  duty  of  45.  per  cwt.  on  all  the  tin  smelted  in  Cornwall^ 
which  could  not  be  exported  from  the  county  until  it 
had  been  brought  to  be  examined  and  stamped  at  cer- 
tain coinage  halls  appointed  by  him.  The  existence 
of  this  customary  payment  can  be  traced  to  the  earliest 
period  of  which  there  is  any  public  record  (a).  The 
right,  also,  of  preemption  of  all  tin  in  the  county  can 
be  shewn  to  have  been  exercised  for  centuries,  and  was 
upheld  in  the  Case  of  The  Stannaries  (J),  where  it  is  ex- 
pressly called  a  **  profit  k  prender"  (c).  Customs  analo- 
gous to  that  of  tin-bounding  also  prevail  in  other  coun- 
ties. The  rights  of  the  free  miners  of  the  forest  of 
Dean  are  recognised  and  regulated  by  stat  1  &  2  Vict, 
c.  4S.,  and  have  come  under  discussion  in  the  Courts,  in 
Doe  dem.  Thomson  v.  Pearce  {d)  and  Morse  v.  James  (e). 
Those  of  the  Derbyshire  lead  mines  also  strongly  resem- 
ble, the  Cornish  custom,  and  appear  to  be  firmly  esta- 
blished ever  since  an  inquisition  of  16  Ed,  1.  {g) ;  Gilbert 
V.  Tomison  (A),  ArJcwright  v.  Cantrell  (i),   Beresford  v. 

(a)  See  the  record  9  i7.  1.,  and  the  other  authorities  cited  in  the  Ap- 
pendix to  Vice  ▼.  Thomas^  pp.  1,  9, 11,  16,  89. 

(6)  12  Rep,  9.  See  also  the  petitions,  ^\  Ed.  S.  in  2  Rot,  Pari,  f.  168. 
No.  27. ;  f.  180.  No.  20. ;  and  stat.  12  Car,  2.  c.  24.  *.  14. 

(c)  The  prerogative  of  preemption  was  enforced  as  late  as  the  last 
century.  The  price  and  terms  were  usually  settled  by  negotiation  be- 
tween the  Crown  or  Prince  on  the  one  side,  and  the  tinners,  represented 
by  the  Stannary  Parliaments,  on  the  other ;  and  the  farmers  of  the  pre- 
rogative were  usually  bound  by  covenants  to  take  all  the  tin  on  those 
terms,  Vice  ▼.  T/iomas,  Appendix,  pp.  16,  17,  18,  37,  42,  91, 

(d)  2  Peake,  2i,  P.  C,  242. 

(e)  Willes,  122 ;  see  an  early  presentment,  Appendix  to  Vice  v.  Jltomas, 
p.  1S8.     See  also  Regina  ▼.  Harris,  11  A.^  E.  518. 

{g)   Vice  V.  Thomas,  App.  p.  123.  (A)  4  DowL  ^  Ry,  222. 

(i)  1  A,^  E,  565, 
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Bacon  (a).    In  the  last  case  the  custom  itself,  as  alleged,    Queeti^s  Benek. 

1847. 
was  held  bad  only  upon  formal  defects,  and  because  it   *__ 

was  ill  plea^^  as  confined  to  a  single  parcel  of  land. 
Tie  custom  as  claimed  in  Cornwall  fulfils  all  the  three 
conditions  of  a  good  custom,  as  laid  down  in  Cudden 
T.  Estwick  (b) ;  for  the  party  bound  has  a  benefit,  the 
party  claiming  is  at  some  charge,  and  the  usage  may 
have  a  reasonable  commencement  Nor  has  it  prevailed 
sub  silentio,  and  by  mere  acquiescence  in  pais.  It  was 
before  the  Court  in  Crease  v.  Barrett  {c),  Regina  v. 
Crease  {d\  Crease  v.  Saide  («),  Doe  dem.  Earl  of  Falmouth 
T.  Alderson  (g),  and  Rowe  v.  Brenion  (^),  and  was  ad- 
mitted in  its  fullest  extent  in  Vice  v.  Thomas  (f ),  deter- 
mined by  the  Lord  Warden  of  the  Stannaries  with  the 
advice  of  five  judicial  members  of  the  Privy  Council. 

These  authorities  are  sufficient  to  shew  that  the  doc- 
trine of  Gateuaard!s  Case  (k)  is  inapplicable  to  customs 
of  this  sort,  which  are  the  lex  loci  of  a  province,  and 
not  mere  manorial  customs.  But  it  will  be  contended 
that,  although  a  custom  to  work  mines  in  the  land  of 
another,  which  the  owner  will  not  work  himself,  may 
be  sustained  on  public  grounds,  the  custom  as  here 
asserted  is  to  appropriate  mines  without  any  obligation 

(a)  2  Ltdw.  1317.  Some  unreported  cases  are  mentioned  in  Bain- 
M?^  ^  Mines,  453.  463.  cb.  ]2.  §  I.  Lord  Denman  C.  J.  observed, 
daring  the  argument,  that  in  the  mining  districts  of  Derbyshire  a  rigbt 
was  also  asserted  to  acquire  an  exclusive  property  in  mines  by  fictitious 
^<w«»  without  working  them.     See  Bainbridgef  p.  465. 

(*)  6  Mod,  124.  (c)  1  C.  il/.  §•  R,  919. ;  S.  C,  5  Tyr,  458. 

(<*)  \\  A,  ^E,  677.  («r)  2  Q.  B.  862. 

is)  Rq»rt  of  Vice  v.  Thomas  (see  p.  32.  note  (a),  ant^),  p.  39. 

ik)  3  Man.  §•  By.  133.  213.  497.  (Appendix  F.),  and  Concan^a  re- 
port of  the  same  case,  pp.  80,  81.  S.  C.«  but  the  documentary  and  other 
^^^i^^ciice  stated  shortly,  and  with  reference  only  to  the  points  of  law  de- 
«W,  8  5  4  C.  737. 

(«)  r.32.  note  (oX  ante.  (*)  6  Rep.  59  6. 

D    4 


40 


Q.B.   [TRINITY  VACATION, 


Volume  X. 

184.7. 

BliUlTOlf. 


to  work  at  all ;  and  that  the  custom  in  this  form  has 
no  other  operation  than  to  change  the  property  without 
securing  to  the  community  any  benefit  frc^  it.  This 
is  the  most  plausible  objection  to  the  claim,  but  does 
not  leave  it  without  strong  ground  of  support.  Coru' 
wall  has,  for  many  centuries,  been  a  constituent  part 
of  the  realm ;  but  its  ancient  relation  to  and  connec- 
tion with  England  was  rather  that  of  Wales  or  Scotland 
than  of  an  English  county.  It  probably  had  its  own 
usages  and  laws,  differing  widely  from  the  common  law^ 
of  which  its  remarkable  mining  customs  may  be  the 
vestiges  {a).  In  Doe  dem.  Earl  of  Falmoulh  v.  Alder- 
son  {Jb)  Parke  B.  treats  the  custom  of  bounding  as  one  not 
governed  by  ordinary  rules,  but  rather  as  a  sort  of 
"  common  law  of  Cornwall^*  Now,  if  it  had  been  the 
immemorial  custom  in  that  county  that  the  owner  of  the 
land  had  no  legal  right  whatever  to  the  mines,  but  was 
obliged  to  suffer  any  person  to  enter  and  work  them  who 
should  be  selected  by  the  Crown  or  the  Lord  Warden 
or  other  public  officer,  and  to  content  himself  with  either 
a  share  in  the  adventure  or  compensation  for  damage, 
such  a  custom  would  have  exactly  represented  the  state 
of  the  law  in  almost  every  country  in  Europe,  except  the 
British  Isles  (c),  and  in  many  countries  beyond  the  limits 
of  Europe  ;  and  this  has  been  a  law,  not  merely  trans- 
mitted to  those  countries  from  early  or  barbarous  nges, 
but,  in  some  instances,  as  in  France,  deliberately  en- 
grafted on  their  jurisprudence  by  modern  legislation. 


(a)  Examples  of  customs  peculiar  to  Cornwall  occur  in  Yearb,  Mich, 
14  H,  4.  f,5  A.,  B.,  pi  6.  ;  Bractan^  211  a. ^  Lib,  4.  Tr.  3.  c.  IS.  s,  2.. 
(ed.  1569);  and  in  C/iapman  ^r.  Chapman^  March's  Rep,  54.  pi.  82. 

(b)  Report  of  Vice  v.  Thomas,  p.  40. ' 

(c)  See  the  proofs  of  this  in  the  Appendix  to  Vice  ▼.  Thomas,  pp.  80 
— 86 ;  and  Delebecque,  Legislation  dcs  Mines  Sfc,  Rruxelles,  1888. 
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Would  it  tlien  have  been  possible  for  the  Courts  to   Quten's  Bendt, 

1847, 
condemn  that  custom  as  absolutely  unreasonable  in  it-  * 

sel^  which  the  rest  of  Europe  prefers  to  the  common  Roo«»» 
law  of  England?  Yet  the  custom  of  bounding  stops 
£ir  short  of  such  a  law  as  is  here  supposed.  It  only 
gives  to  a  stranger  a  right  to  the  tin  ore  after  due  no- 
tice to  the  lord  of  his  intention  to  cut  the  bounds,  of 
which  a  description  with  defined  boundaries  is  entered 
of  record.  Persons  are  invited  to  oppose  the  claim  by 
public  proclamation  in  the  Stannary  Courts;  and  pos- 
session is  finally  awarded  by  a  writ  of  possession.  The 
records  of  the  Stewards'  Courts  shew  this,  and  how 
the  claim  may  be  opposed  (a).  It  is  true  that  the 
entries  read  at  the  trial  did  not  clearly  shew  any  in- 
stance of  opposition  by  the  landowfier :  in  fact,  all  tin 
bounds  in  existence  are  now  so  old  that  the  practice 
has  ceased  to  be  familiar ;  but  it  cannot  be  doubted 
that  the  claim  would  be  defeated  by  shewing  either 
that  the  owner  himself  was  working  or  was  about  to 
work,  or  that  the  bounder  had  enclosed  an  unreasonable 
extent  of  land,  larger  than  would  be  taken  by  any  bona 
fide  adventurer.  Then,  too,  the  land  must  be  either 
wastrel,  i.  e.  land  actually  uncultivated,  or  else  enclosed 
land  "  anciently  bounded  and  assured  for  wastrel  by 
delivering  of  toll  tin  to  the  lord  of  the  soil  before  that 
the  hedges  were  made ;  "  Convocation,  12  Car.  1. 
art.  3.  (b).  Hence  the  landowner  is  protected  from  a 
vexatious  invasion  of  his  property ;  and  the  only  ques- 


(a)  The  entry  referred  to  sets  forth  the  bounds  entered  by  R.  Rawlyn^ 
"ith  Jufy  1613,  which  appear  to  be  claimed  by  a  new  bounder,  as  **  void 
for  want  of  renewing."  The  entry  concludes :  "Negatur  per  W,  Corinton, 
af.  et  ipse  narrat,  et  defendens  condemnatur.  Et  judicium  versus 
bundatorem.**     Appendix  to  Vict  y.  Thomas,  p.  74. 

(b)  Ant^,  p.  28.  n.  (6). 
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tion  is^  whether  he  is  willing  to  work  his  own  tin  mines, 
or  to  let  the  property  in  those  mines,  which  lie  in  waste 
land,  pass  to  another,  subject  to  the  payment  of  the 
lord's  share  whenever  they  are  worked. 

But  it  is  said  that,  withoutan  obligation  to  work,  the 
custom  is  liable  to  be  abused  by  those  who  may  buy 
up  bounds  for  the  mere  purpose  of  preventing  new 
mines  from  being  opened  to  the  detriment  or  depre* 
ciation  of  older  workings  elsewhere.  This  is  possible : 
but  the  policy  of  a  law,  whether  local  or  general,  is  jus- 
tified by  its  tendency  in  ordinary  cases.  Ad  ea  qucejre^ 
qtientius  accidunt  jura  adaptantur.  It  is  far  more 
likely  that  tin  bounds  will  be  cut  by  those  who  intend, 
sooner  or  later,  to  work ;  and  it  is  certain  that  the 
owner  of  a  mine,  who  has  no  interest  in  the  surface,  is 
more  likely  to  open  it  than  one  who  is  interested  in 
both,  and  who  cannot  derive  profit  from  one  without 
sacrificing  the  other.  In  Vice  v.  Thomas  (a)  the  work- 
ing by  the  bound-owner  had  been  discontinued  for  seven 
years;  yet  the  Court  entertained  no  doubt  that  his 
interest  still  subsisted,  no  ground  of  forfeiture  being 
specifically  shewn,  and  that  possession  of  the  mine 
might  be  recovered  by  ejectment. 

To  disallow  the  custom  on  the  ground  that  mere 
renewal  without  working  is  insufficient,  will  be  equi- 
valent to  destroying  this  species  of  property  altogether; 
for  the  custom  is  entire.  The  custom  proved  to  exist 
is  unqualified  except  by  the  condition  of  annual  renewal, 
and,  though  the   whole  of  the   wastrel  of  Cornwall  is 


(a)  Ant^  p,  32.  note  (a).  The  judgment  of  the  VicC' warden  {Dampier\ 
which  was  the  subject  of  appeal,  enters  very  fully  into  the  facts  of  the 
case,  and  shews  the  view  taken  of  the  nature  of  the  custom  by  tlie  local 
officers  of  the  Duchy.     Pp.  7 — 14. 
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said  to  be    under  bounds,  there  are  certainly  none  in   Queen's  Bench. 

which  continuous  working  can  be  shewn.     When  the    * 

demand  for  tin,  or  the  price  of  it,  falls,  the  adventure  is  Rogibs 
suspended ;  and,  if  renewal  of  the  four  corners  is  not  BBmioif. 
enough  to  testify  the  animus  revertendi,  the  mine  must 
lapse  to  the  lord  without  any  act  done  by  him  to  recover 
possession  and  without  even  notice  of  his  intention  to  re- 
take it  The  effect  of  such  a  decision  will  be  attended  with 
serious  inconvenience  and  injury.  After  long  acquies^ 
cence  of  the  Crown,  the  Prince,  and  the  landowners  of 
Cornwall^  by  ail  of  whom  the  custom  is  shewn  to  have 
been  constantly  recognised,  it  is  now  too  late  to  question 
its  validity  or  its  original  reason.  **  A  custom  once  reason- 
able and  tolerable,  if  after  it  become  grievous,  and  not 
answerable  to  the  reason  whereupon  it  was  grounded, 
yet  is  to  be**  "  taken  away  by  act  of  parliament ; "  2  Inst. 
664 ;  and  in  Hix  v.  Gardiner  (a)  Coke  C.  J.  lays 
down  the  same  rule  of  caution  against  pressing  too 
closely  an  enquiry  into  the  reason  of  an  ancient 
custom. 

Sir  T.  Wilde  (with  whom  were  Crawder  and  Bui/), 
contra.  The  custom,  as  proved,  is  uncertain  and  un- 
reasonable. The  usage  ought  to  be  clearly  defined 
in  order  to  establish  a  right  of  this  kind,  whereas  here 
it  is  left  in  uncertainty  as  to  the  necessity  of  renewal ;  the 
times  at  which  the  renewal,  if  necessary,  is  to  be  made ;  the 
mode  of  bounding;  and  the  extent  of  the  bounds.  No 
doubt  some  custom  does  exist :  and  it  might  reasonably 
originate  in  the  willingness  of  a  landowner  to  permit 
adventurers  to  work  mines  in  his  waste  on  payment  of 
dues.     This  is  the  custom  as  stated  in  the  declaration 

(a)  2  BuUtr.  195,  196. 
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in  Crease  v.  Barrett  (a).  But  the  custom  now  claimed 
is  to  turn  up  four  corners  in  another  man's  land,  in- 
cluding an  area  of  any  extent,  and  thereby  to  devest 
the  whole  property  in  the  tin  mines  out  of  the  landlord 
without  any  reasonable  security  that  he  will  ever  be 
permitted  to  receive  the  dues,  or  the  public  derive  any 
benefit  from  the  transfer  of  property.  In  BroadbetU 
V.  WiUcs  (i)  and  Hilton  v.  Earl  Granville  [c)  mining 
customs  affecting  the  enjoyment  of  the  land  in  a  much 
less  degree  were  held  bad.  No  custom  at  all  re- 
sembling this  has  been  shewn  to  exist;  and  the  large 
extent  of  the  district  subject  to  it  only  makes  it  more 
objectionable.  The  customs  of  Dean  Forest  were  de- 
clared and  regulated  by  Parliament  because  they  were 
vague  before ;  yet  there  the  right  was  always  confined 
to  a  certain  class  of  persons;  and  an  officer  of  the 
Crown,  which  was  the  priginal  proprietor  of  the  whole 
forest,  was  a  party  to  each  grant  of  the  liberty  ((/). 
So  of  the  Derbyshire  customs :  the  meer  or  sett  granted 
is  of  small  and  fixed  dimensions  ;  and  the  barmaster, 
who  there  also  represents  the  owner  of  the  mines, 
makes  the  grant;  and  the  custom  of  the  district  re- 
quires that  the  mine  should  be  really  worked,  other- 
wise it  may  be  re-granted;  Arkwright  v.  Cantrell{e). 
The  customs  of  descent  in  the  northern  manors  were 
adapted  to  a  country  bordering  on  a  hostile  nation, 
for  they  provided  for  the  defence  of  the  realm  by 
preventing  the  subdivision  of  estates  and  by  favouring 


(a)  1  C.M.^  R,  919 ;  S.  C.  5  Tyr,  458. 

(6)   WUki^  360.     Judgment  affirmed  on  Error ;    WrUcei  v,  BroatUteni, 
1  lFiU.6S. 

(c)  5  Q.  B.  701. 

(d)  See   SopwUh's  Preliminary  Observations  on  Tfte  Award  of  the  Dean 
Forest  Mining  Commissioners^  LandoUf  1841. 

(e)  T  A,^  E,  5S5.     The  custom  Is  set  out  in  pp.  572,  573. 
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the  devolution   of  the   land    to  males  (a).     So,    the   Queen*s  Bench. 

custom  of  gavelkind  is  only  the  relic  of  a  state  of  law  * 

which  is  supposed  to  have  once  prevailed  over  the 
jesi  of  EnglancL  As  to  the  compensation  by  payment 
of  toll  to  the  lord,  how  is  he  to  exact  it,  if  the  bounder 
refuses  to  work  ?  The  presentments  of  the  Stannary 
Convocation  confine  the  custom  to  tinners^  12  Car.  1. 
art  3.  (b) ;  but  who  are  tinners  within  it  ?  Is  the  work- 
ing tinner,  who  alone  is  entitled  to  some  of  the  privileges 
of  the  Tinners'  charters  (c),  to  have  the  sole  benefit  of 
the  custom  ?  Is  any  adventurer  to  be  called  a  tinner  for 
this  purpose ;  or  does  any  one,  who  cuts  four  turfs, 
and  claims  the  tin  within  them,  by  that  act  alone  be- 
come a  tinner?  The  parol  evidence  goes  to  that 
extent:  but  the  written  presentments  speak  only  of 
the  "  tinner,"  and  call  the  tin  bound  a  "  pitch,"  which 
is  the  current  term  for  the  portion  of  a  mine  taken 
by  a  miner  who  contracts  to  raise  the  ore ;  Convocation^ 
lljac.  1.  arts.  17,  18  ;  and  12  Car.  1.  art.  4  [d).  No 
satisfactory  proof  has  been  offered  that  the  custom 
admits  the  landowner  to  contest  even  the  original  cut- 
ting of  the  bounds,  though  it  may  be  opposed  by  a 
prior  bounder,  as  the  wastrel  must  be  "  void  of  lawful 
bounds."  The  only  way  of  obliging  the  bounder  to 
work  is  pointed  out  by  the  law  of  convocation,  12 
Car.l,  art.  31.  (^),  which  is  evidently  a  newly  enacted  re- 
medy. As  to  the  cases  {g)  relied  upon  as  authorities  for 
the  custom,  those  on  the  rateability  of  toll  tin  decide 
nothing  as  to  the  title  of  bounders.     The  person  in 


(a)  SevAon  v.  Shajlo^  1  Lew  172. 

(^)  See  ant^,  p.  28.  n.  (6);    also    Convocation,  26  G.  2.,  cited  ante, 
P-  sa  n.  (6). 
(0  4  Imt.  233,  234.,  also  ConvoccUion,  22  Jos,  1.  arts.  12.  14,  15,  16. 
(<')  Ante,  p.  28.  n.  (6).  (e)  Ante,  p.  29.  n.  (6). 

is)  See  Crecue  ▼.  Sawie,  2  Q.  B.  862.,  and  the  cases  cited  ante,  p.  39. 


46 


Q.B.    [TRINITY  VACATION, 


Folume  X. 
184.7. 

Roosjtf 

Brentok. 


receipt  of  the  toll,  or  a  specific  share  of  the  tin  ore, 
has  been  held  liable  to  rates:  but  this  Court  has  had 
no  question  reserved  as  to  the  validity  of  the  usage 
under  which  the  toll  or  share  was  received.  The  Jizcl 
of  receipt  was  admitted ;  and  the  nature  of  the  lord's 
interest  was  alone  discussed.  Some  extrajudicial  dicta 
in  Doe  dem.  Earl  of  Falmouth  v.  Alderson  (a)  have  been 
cited :  but  the  verdict  there  negatived  the  existence  of 
the  alleged  tin  bounds;  and  the  judgment  eventually 
turned  on  that  fact.  The  effect  of  the  decision  in  Vice  v. 
ThomasiJ})  has  also  been  misapprehended.  The  bounds 
were  there  treated  as  a  mine,  as  they  were  in  Doe  dem. 
Earl  of  Falmouth  v.  Alderson  (c) ;  they  had  been  actually 
worked  and  never  relinquished ;  and,  when  the  owner 
sought  to  recover  possession  of  them  by  a  bill  or 
petition  in  equity,  the  answer  of  the  Court  of  the  Lord 
Warden  was  that,  if  the  petitioner  had  a  right  of  pos- 
session, he  had  his  remedy  at  common  law.  The  exact 
nature  of  the  bounder's  interest  was  quite  immaterial  to 
the  decision  of  that  case. 

The  further  hearing  of  the  case  was  adjourned. 


Lord  Denman  C.  J.,  in  Hilary  vacation  1846  {Fe^ 
hruary  14th),  said  that  the  Court,  without  further  argu- 
ment, would  make  the  rule  absolute  for  a  new  trial,  on 
the  ground  that  the  entry  in  the  Convocation  roll, 
12  Car.  1.  art.  31,.  had  been  left  to  the  jury  as  evidence 
of  the  custom  without  sufficient  direction  to  distinguish 
between  the  enacting  and  the  declaratory  effect  which 
might  be  ascribed  to  the  by-law  contained  in  it. 

After  this  judgment,  Cravoder  and  Butt^  who  had  not 


(a)  In  the  Report  of  Vice  y.  Thomasy  p.  39. 

(6)  See  p.  32.  note  (a),  ant^. 

(c)  I  M.  i  m  210;  S.  C.  Tyr.  §•  G.  543. 


KOCBRS' 

BRsyToy. 


XI.  VICTORIA.]  47 

been  heard,  requested  that  they  might  argue  in  support  Queen's  Bench. 
of  that  part  of  the  rule  which  claimed  a  nonsuit  for 
the  invalidity  of  the  custom.     But  the  cause  stood  over, 
without  further  argument,  till  Trinity  vacation,  184>7. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  Trinity  vacation  {July  7th ), 
1847,  delivered  the  judgment  of  the  Court. 

The  remaining  question  in  this  case,  which  the  Court 
is  now  called  on  to  decide,  turns  upon  the  validity  of  a 
CQstom  or  local  usage,  on  which  the  plaintiff  must  rely  to 
establish  the  most  important  allegation  in  his  declaration, 
which  the  defendant  expressly  traverses  by  one  of  his 
pleas.  The  plaintiff  declares  on  his  possession  of  a 
tenement,  which  he  describes  as  being  the  right  and 
liberty  to  dig,  get,  raise  and  carry  away  the  tin  and 
tin  ore,  found  and  being  within  a  certain  place  or  plot  of 
ground  called  the  Buln/  Tin  Bounds ;  the  second  plea 
denies  this ;  and,  in  part  proof  of  it,  the  plaintiff  has  of- 
fered evidence  of,  and  the  jury  have  found  the  existence 
in  fact  of,  the  following  custom  :  that  any  tinner  within 
the  county  of  Cornwall  may  acquire  the  right  to  the  tin 
within  certain  limits,  according  to  the  conditions  and 
following  the  rules  which  will  be  found  particularly 
stated  in  Rowe  v.  Brenton  (a) ;  and  that  the  right,  when 
so  acquired,  may  be  preserved  by  an  annual  renewal 
of  the  bounds;  and  that  it  is  not  necessary  for  its  pre 
serration  that  the  minerals,  if  any,  within  the  limits, 
should  be  sought  after,  and  the  land  worked  for 
mineral  purposes,  by  the  bound  owner  or  on  his 
behalf. 

(a)  3  Af.  ^  -R.  213.  497;  S.  C.  S  B.  §•  C.737.      See  p.  39.  note  (A;, 
aat«. 
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The  defendant  contends  that  such  a  custom  cannot 
exist  in  law,  and  consequently  that  the  right  laid  in 
the  declaration  is  not  proved.  The  argument  has  pro- 
ceeded on  two  grounds :  the  plaintiff  contending,  first, 
that,  considered  as  a  mere  custom  to  be  tried  by  the 
ordinary  tests,  this  is  not  unreasonable ;  and,  secondly, 
that  it  is  not  properly  a  mere  custom  so  to  be  tried, 
but  that  it  is  the  local  law  of  an  extensive  district,  an- 
terior, it  may  be,  in  origin  to  the  date  when  Cortmall 
became  part  of  and  subject  to  the  general  law  of  Eng^ 
land;  and  that  its  effect  is  not  to  create  merely  an 
easement  to  be  enjoyed  in  the  land  of  another,  but 
a  tenement. 

Although  a  decision  on  the  second  ground  might 
dispense  with  a  consideration  of  the  former,  it  will 
be  found,  from  the  nature  of  the  enquiry,  more  con- 
venient to  examine  both  in  the  order  in  which  they 
are  stated.  In  the  great  Case  of  Mines  (a)  the  Judges, 
as  is'  well  known,  decided  by  a  very  large  majority 
that,  even  where  the  gold  or  silver  in  a  mine  of  base 
metal,  as  tin,  in  the  land  of  a  subject,  is  of  less  value 
than  the  base  metal,  the  mere  circumstance  of  its 
existence  there  causes  the  prerogative  of  the  Crown  to 
attach  upon  it,  and  makes  it  a  mine  royal ;  and  that 
the  Crown  has  liberty  to  dig  for  it,  place  it  on  the  sur- 
face, and  carry  it  away.  This  resolution,  however, 
clearly  did  not  satisfy  the  learned  reporter ;  he  seems 
to  have  thought  (i)  it  proceeded  from  ignorance  "  of 
the  nature  of  base  mines,"  all  of  which  he  surmises  to 
contain  some  proportion  of  the  richer  and  royal 
metals,  gold  or  silver.  The  decision  of  the  case,  how- 
ever,  he  observes,  did  not  turn  on  this  point ;  for  that. 


(a)  Plowd.  310.  S3C. 


(6)  P.  339. 
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as  the  defendant  there  had  pleaded,  the  intendment,   Queen's  Bench, 

1 847« 
which  was  to  be  the  best  for  the  Queen,  must  be  that    [__ 

the  gold  and  silver  in  the  mines  in  question  was  of  Roo«m 
sofficieot  quantity  and  value,  with  reference  to  the  base  Bmntow. 
metal,  properly  to  qualify  the  whole  mine  as  a  mine  of 
the  royal  metals.  Another  resolution,  therefore,  of  all 
the  Judges  in  the  same  case,  p.  336,  remains  un- 
touched ;  that,  if  the  ore  or  mine  in  the  soil  of  a 
sobject  be  of  copper,  tin,  &c.  in  which  there  is  no 
gold  or  silver,  in  this  case  the  proprietor  of  the  soil  shall 
have  the  ore  or  mine,  and  not  the  Crown  by  pre* 
rogative. 

We  have  adverted  to  this  case  and  these  resolutions 
with  a  view  to  the  important  position  from  which  the 
whole  argument  must  start,  the  ownership,  namely,  of 
the  tin  mines,  and  from  whom  derived.  And  in  this 
sense  it  is  material  to  observe  that,,  although  the  prin- 
cipal part  of  the  precedents  and  authorities  cited  in  the 
argument  in  P/owden  were  drawn  from  Devon  and 
Comwallj  yet,  even  there,  these  were  not  urged  as 
Wing  any  peculiarity  of  local  history,  which  distin- 
guished them  either  from  each  other  or  from  the  rest  of 
England:  on  the  contrary,  they  were  used  as  applicable 
to  the  case  in  hand  of  a  mine  in  Cumberland :  and,  in 
the  judgment,  no  distinction  whatever  was  adverted  to 
between  the  Stannary  districts  inter  se,  or  between  them 
and  any  other  mineral  tract  in  EnglatuL 

Nothing  has  been  alleged  in  the  present  case  to  bring 
this  mine  within  the  description  of  a  Royal  Mine : 
uhI  we  think  it  would  be  wrong  to  encourage  the 
slightest  doubt  that,  apart  from  all  question  of  bounding, 
the  ownership  of  a  tin  or  copper  mine  in  Cornwall  is  in 
the  owner  of  the  freehold  of  the  soil,  ratione  soli,  by 
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the  common  law  of  England,  applicable  to  it  as  to  any 
other  mineral  district  in  any  other  part  of  England* 

Upon  this  ownership,  however,  the  custom  of  bound* 
ing  has  been  engrafted :  and,  up  to  the  extent  to  which 
both  sides  are  agreed  to  admit  it  in  fact,  there  can  be 
no  doubt  that  it  is  most  reasonable,  fulfilling  every 
requisite  of  a  good  custom.  In  substance  it  is  this : 
The  mine  is  parcel  of  the  soil;  the  ownership  is  in 
the  owner  of  the  soil ;  but  it  is  a  parcel  which  to  dis- 
cover and  bring  to  the  surface  may  ordinarily  require 
capital,  skill,  enterprise  and  combination ;  which,  while 
in  the  bowels  of  the  earth,  is  wholly  useless  to  the 
owner  as  well  as  to  the  public ;  and  the  bringing  of 
which  into  the  market  is  eminently  for  the  benefit  of 
the  public.  If,  therefore,  the  owner  of  the  soil  cannrot 
or  will  not  do  this  for  himself,  he  shall  not  be  allowed 
to  lock  it  up  from  the  public :  and  therefore  in  such 
case  (unless  when  by  inclosure  be  may  seem  to  have 
devoted  the  land  to  other  important  purposes  incon- 
sistent with  mining  operations,  such  as  agriculture  or 
building),  any  tinner,  i.  e.  any  man  employing  himself 
in  tin  mining,  may  secure  to  himself  the  right  to  dig 
the  mines  under  the  land,  rendering  a  certain  portion  of 
the  produce  to  the  owner  of  the  soil. 

It  is  right  to  observe,  in  passing,  how  every  step, 
even  in  this  strong  invasion  of  the  rights  of  ownership, 
still  is  made  with  reference  to  them.  In  the  first  place, 
the  land  to  be  bounded  (we  speak  of  a  supposed  ori- 
ginal case  of  bounding)  must  be  wastrel :  if  it  be  several 
and  inclosed,  it  must  have  been  antiently  bounded  while 
wastrel,  and  so,  in  the  language  of  the  country,  assured 
for  wastrel :  the  liability  must  have  first  attached  on  it, 
therefore,  before  inclosure  and  devotion  to  other  useful 
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purposes.     Then,  after  the  tinner  or  bounder  has  com-   ^'***»»''  Bench. 

meoced  by  cutting  the  turves,  and  so  marking  out  the 

limits  within  which  he  will  work,  proceedings  are  to 

be  taken  iu  the  Stannary  Courts,  of  which  the  owner 

has  notice ;   and  sufficient  time  is  allowed  before  the 

bounder's  title   becomes   complete,   during   which   the 

owner  may  still  intervene  and  preserve  his  rights  entire, 

so  as  he  will  exercise  them  for  the  benefit  of  the  public. 

If  he  abstain  from  any   interference,   it  may  well  be 

considered   that   he  has   consented   to   the   bounder's 

proceedings ;  and  the  customary  render  of  the  portion 

called  toil  tin  may  be  a  very  sufficient  consideration 

to  him  for  what  he  gives  up  of  his  original  exclusive 

rights. 

When,  by  the  completion  of  the  bounder's  proceed- 
ings in  the  Stannary  Court,  his  title  is  perfect,  the  ques- 
tion next  material  to  be  considered  is,  what  is  its  legal 
character  and  amount  It  is  claimed  on  the  present 
declaration  as  a  tenement:  it  is  contended  by  the  de» 
fendant  that  it  amounts  to  no  more  than  an  easement, 
and  as  such  is  bad  in  point  of  law.  In  the  Case  of 
yice  v.  Thomas,  reported  by  Mr.  Smirkcy  the  petitioner 
daimed  under  the  bound  owner :  he  stated  that  J.  S. 
Ein/s  was  lawfully  possessed  of  the  tin  bounds  after 
iDentioned,  and  granted  to  him,  by  indenture,  liberty, 
licence  and  power  to  dig  &c.  throughout  his  tin  bounds 
io  Polberraw  mine  within  certain  described  limits  of  the 
said  mine,  with  liberty  to  dig  drifts,  shafts,  &c.  He 
then  averred  that,  in  pursuance  of  the  liberties  granted, 
he  began  to  dig,  work  and  search  for  tin  and  tin  ore 
vithin  and  under  the  said  bounds,  and  erected  ma- 
diinery,  and  continued  to  dig,  till  a  certain  time  when 
he  discontinued,  but  with  full  intention  of  returning 
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when  convenient  to  him,  and  with  that  intention  left  his 
machinery  standing  upon  the  same  bounds ;  that  he  had 
raised  large  quantities  of  tin,  disposed  of  it  to  his  own 
use,  and  paid  the  toll  and  farm  respectively.  He  then 
complained  of  a  forcible  entry  and  dispossession  by  the 
defendants. 

It  is  necessary  to  state  the  petition  thus  minutely,  in 
order  to  apply  the  judgment  which  follows.  ^^The 
next  question  then  to  be  considered  is,  whether  it  is 
right  to  assume  that  possession  of  the  mine  might  have 
been  recovered  in  ejectment.  The  Vice  warden,  in  de- 
ciding this  case,  did  not  express  any  doubt  that  pos- 
session of  the  mine  might  be  recovered  in  ejectment ;  his 
proposition  was  merely  this,  that  a  Court  of  Equity  had 
concurrent  jurisdiction  with  a  Court  of  law.  The  cases 
cited  at  the  bar  during  the  argument  shew  that  ejectmerU 
will  Yxefor  a  mine  in  circumstances  like  those  of  the  present 
case  ;  and  I  consider  that  such  is  the  law  of  the  case ; " 
p.  35. 

The  judgment  from  which  we  have  made  this  extract 
is  of  the  highest  authority :  the  case  was  very  learnedly 
and  ably  argued ;  and  His  Royal  Highness  the  Lord 
Warden  was  assisted  by  five  most  eminent  judges.  And 
this  extract  is  the  hinge  on  which  the  whole  decision 
turned.  But  it  certainly  was  not  intended  to  lay  down 
any  thing  contrary  to  former  decisions  of  the  common 
law  Courts.  The  case  of  Doe  dem.  Hanley  v.  Wood  {a) 
was  cited  in  the  argument,  where  a  grant  by  deed,  not 
to  be  distinguished  from  that  in  Vice  v.  Thomas^  was 
held  to  operate,  not  as  a  lease,  but  only  as  a  licence  to 
enter  and  work.  But  it  was  truly  answered  that  there 
the  Court  had   only  to  construe  the  deed;  here  the 


(a)  2  B.^  Aid,  724. 
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grantee  who  had  entered  and  worked  and  been  in  posses^  *____ 

sion,  which  possession  he  had  never  abandoned,  but  by  Rooem 
his  machinery  was  still  maintaining;  and  such  a  case  Brentoit. 
the  Court,  in  Doe  dem^  Hatdey  v.  fVdod{a)y  expressly 
excludes  from  the  effect  of  its  then  decision.  How- 
ever, in  Doe  dem.  Earl  of  Falmouth  v.  Alderson  (i),  the 
defeudant  in  ejectment  entered  into  a  consent  rule  to 
defend  ^for  a  certain  tin-bound  in  the  parish  of  &c." 
(setting  out  the  abuttals),  ^^  containing  a  certain  mine, 
&c''  It  was  objected,  and  the  Court  held,  that  a  tin- 
bound,  as  such,  was  not  recoverable  in  ejectment :  and 
Parke  B.  asked  the  defendant's  counsel  why  he  could 
not  defend  for  a  mine  lying  within  certain  bounds^  called 
tin-bounds,  evidently  having  present  to  his  mind  the 
same  distinction  which  had  been  taken  in  Doe  dem. 
Hanky  v.  Wood  (a)  ^  and  was  adopted  by  the  Court 
in  Vice  v.  ThomaSy  between  a  mere  right  to  work,  ac^ 
quired  by  bounding,  and  the  interest  of  a  bounder  in 
possession  and  actually  working  a  mine. 

This  cause,  the  defendant  having  adopted  the  sugges- 
tion of  the  Court,  went  to  trial  (in  the  summer  of  18^6) 
before  Mr.  Baron  Alderson  (c).  It  appeared  that  Lord 
Falmouth  was  the  owner  of  the  soil ;  the  land  had  been 
bounded ;  there  was  a  mine  within  the  bounds ;  they 
had  been  duly  renewed  for  a  period  extending  as  far 
back  as  living  memory  could  go;  and  the  mine  had 
formerly  been  worked  by  the  bound  owners.  In  1834, 
hr  some  months,  the  defendant  had  attempted  to  dis« 

(a)  2  B,i  Aid  737.     See  Jones  v.  Reynolds,  4  A,  ^  E.  805. 

(b)  \  M-i  W.  210. ;   S.  C.  Tyrwh.  i  Gr.  543. 

(c)  Doe  dent.  Earl  cf  Falmouth  v.  Alderson,     Reported  in  the  notes  to 
Smai^a  report  ot  fice  t.  ThomaSj  p.  39. 
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cover  ore,  but  afterwards  abandoned  the  mine  and  re- 
moved his  machinery.  In  1835,  Lord  Falmouth  granted 
a  sett  to  another  party,  who  entered  and  worked  success- 
fully, upon  whom  the  defendant  entered,  and  forcibly 
expelled  him.  It  must  be  presumed,  though  it  is  not 
stated,  that  there  was  in  the  declaration  a  demise  by 
Lord  FalmoutKs  lessee,  as  Lord  Falmouth  himself  was 
clearly  out  of  possession  by  his  own  grant.  At  the 
trial,  the  defendant  did  not  shew  himself  to  be  the  as- 
signee of  the  bounds :  but  his  counsel  contended  that 
the  evidence  of  outstanding  bounds  was  in  itself  a  de- 
fence as  an  outstanding  term  would  be,  whether  the 
defendant  had  any  interest  in  them,  or  claimed  under 
the  owner,  or  not.  This  of  course  assumed  that  the 
bound-owner's  interest,  though  he  should  not  be  in  pos- 
session, is  a  possessory  interest,  not  a  mere  incorporeal 
liberty  or  easement :  and  the  question  this  raised  was 
not  presented  to  the  jury.  Our  brother  Parke  says: 
'^tbe  first  question  is,  whether  the  interest  of  the  bound- 
owner  is  such  a  possessory  interest  as  would  enable  him 
to  bring  ejectment;  or  whether  he  has  a  mere  liberty 
to  enter  and  get  the  mineral  ?  The  next  question  is, 
whether  such  an  interest,  if  any,  was  in  him  at  the  date 
of  the  demise  in  the  declaration  ?  The  interest  of  the 
bound'-aamer  depends  on  the  custom^  and  ought  to  be  found 
hy  ajuryP 

The  case  went  down  to  a  second  trial  in  the  summer 
of  1837,  before  my  brother  Paitesony  and,  upon  the  first 
point,  he  stated,  according  to  Mr.  Smirke*8  report  (p.  42)« 
the  question  to  be,  ^'  whether,  by  the  custom,  the  bound- 
owner  has  only  an  easement,  that  is,  a  right  to  enter  and 
dig  for  tin,  the  possession  of  the  soil  and  rest  of  the 
mine  remaining  in  the  lord  ,*  or,  whether  he  has  such  an 
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interest  and  title  in  the  mine  that  he  may,  for  the  pur-   Qveen*s  Bench. 

pose  of  getting  tin,  exclude  the  lord  from  the  possession  ? 

It  is  difiBcalt  to  see  how  this  is  to  be  put  as  a  question        ^oqm 

of  fact;  bat  I  am  bound  to  do  so ;  and  iF  it  should  turn      Bmhtok. 

out  to  be,  as  I  incline  to  think  it  is,  rather  a  question  of 

lav,  the  Court  above  will  know  how  to  deal  with  it." 

Thejary  found  that  the  bound-owner  had  not  a  mere 

easement,  but  a  right  to  the  mine.     And  the  Court  was 

not  nooved  to  review  this  part  of  the  direction.    Indeed, 

the  counsel  for   the  defendant  scarcely  could  quarrel 

with  it ;  the  finding  upon  it  was  in  their  favour ;  and  the 

Terdict  in  the  cause  was  for  the  plaintiff  on  the  other 

qoestion  raised  in  it 

lo  this  case  of  Doe  denu  Earl  of  Falmouth  v.  Aiders 
i0»(a),  it  is  to  be  observed  that  the  question  did  not  arise 
upon  any  pleading,  but  upon  the  effect  of  evidence ;  what 
interest  it  was  that  the  evidence,  taken  altogether,  shewed 
to  be  actually  in  the  bound-owner;  and  this  may  have 
been  a  mixed  question  of  law  and  fact,  and  so  properly 
for  the  jury.  In  the  case  before  us,  the  plaintiff  has 
expanded  the  right,  which  he  claims,  on  the  face  of  the 
record ;  and,  that  being  so,  it  must  be  for  the  Court  to 
pronounce  on  its  effect.  And  there  can  be  no  doubt 
tkat  the  claim  on  the  face  of  this  declaration  not  only 
falls  short  of  asserting  any  possessory  interest  in  the 
soil,  but  wholly  excludes  it. 

Nor  can  the  plaintiff  maintain  that  the  bound-owner's 
right  by  the  custom  goes  beyond  the  statement  in  the 
declaration  and  yet  may  prove  it,  any  more  than  he 
who  claimed  a  right  of  common  or  a  right  of  way  over 
Iftod  could  prove  either  by  shewing  a  title  in  the  land 
itself;  for,  as,  in  those  cases,  although  the  land  owner 

(a)  Notes  to  Vice  v.  Thomoi^  p  39. 
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may  of  course  consume  the  herbage,  or  walk  across  the 
land,  yet  such  incidents  to  the  ownership  are  distinct  in 
law  from  rights  of  common  or  way,  so  here  the  right 
claimed  is  claimed  as  a  tenement  distinct  and  complete 
in  itself,  and  separate  from  possession  of  the  soil  or 
ownership. 

We  are  very  far  from  saying  that  the  plaintiff  has  in 
his  declaration  narrowed  improperly  the  customary  right 
of  the  bound-owner,  as  it  stands  immediately  after  the 
delivery  of  possession  to  him  by  the  stannary  bailiff,  and 
apart  from  the  actual  possession  and  working  of  a  mine. 
In  several  of  the  cases,  this  fact  has  been  relied  on  by 
the  bound-owner,  that  possession  was  awarded  upon  the 
completion  of  the  proclamations  by  the  Stannary  Court, 
and  delivered  under  a  writ  of  possession.  Mr.  Smirke, 
in  his  careful  report  of  Vice  v,  Thomas  (Appendix,  p.  77)> 
has  given  us  the  form  of  a  writ  of  possession  after  the 
third  proclamation.  It  recites  the  judgment  for  the 
owners,  qu6d  ^^  recuperent  possessionem  bundarum  sive 
operis  stannarii  praedicti,  vocat' "  &c.,  and  then  com- 
mands the  bailiff  to  deliver  the  possession  of  the  bounds 
or  tin  work,  in  the  same  words.  This,  therefore,  throws 
no  light  on  the  legal  character  of  the  bounds,  nor  proves 
that  any  possession  of  the  land  passes.  One  test  per- 
haps may  usefully  be  applied.  It  is  well  known  that 
the  stannary  customs,  as  the  name  imports,  were  con* 
fined  to  tin  only;  copper  mining  is  of  comparatively 
modern  introduction  into  Convwall ;  it  is  now  discovered 
that  the  two  metals  are  frequently  found  within  the 
limits  of  the  same  work :  but  we  apprehend  that  it  never 
has  been  contended  that  the  bounder,  merely  as  such, 
working  a  tin  mine  and  extracting  copper  from  it  with 
the  tin,  has  any  right  to  the  copper.     If  not  to  the 
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except  to  the  tin  which  he  does  extract,  and  to  that  ^ 

which  he  may  extract  so  long  as  he  remains  bound-        Rooku 
owner,  i.  e.  so  long  as  those  rights  which  he  has  first      Brbntok 
acquired  by  the  custom  are  preserved  to  him  by  the 
CQStom,  i.  e.  by  his  due  compliance  with  all  those  rules 
which  the  custom  imposes  for  their  preservation  ? 

This  then  brings  us  to  the  point  which  was  more 
especially  contested  on  the  argument,  whether  this  cus- 
tomary right  can  exist  without  continuing  bona  fide  to 
search  for  tin,  and  to  work  the  land  for  mining  purposes 
within  the  inclosed  limits ;  whether  it  is  sufficient  merely 
to  renew  the  bounds  annually  by  a  new  cutting  of  the 
tunres  as  at  the  commencement.  Assuming  for  the  pre* 
sent  the  validity  of  the  custom  if  the  bona  fide  working 
within  the  bounds  be  made  a  par(  oF  it,  and  assuming 
that  it  is  a  custom  which  is  to  be  tried  by  the  tests 
established  by  the  common  law  for  ascertaining  whether 
a  custom  be  good  or  not,  it  appears  to  us  that  without 
this  qualification  it  cannot  be  sustained.  Customs, 
especially  where  they  derogate  from  the  general  rights 
of  property,  must  be  construed  strictly;  and  above  all 
thiogs  they  must  be  reasonable.  Bounding  is  a  direct 
interference  with  the  common  law  rights  of  property ;  it 
takes  from  the  owner  of  land,  who  is  unable  or  unwilling 
at  a  particular  moment  to  dig  for  tin  under  his  waste  - 
land,  the  right  to  do  so,  it  may  be  for  ever,  and  vests  it  ' 
in  a  stranger,  making  only  a  customary  render  in  re- 
turn :  it  empowers  the  stranger  not  only  to  extract  the 
mineral  from  beneath  the  surface  but  to  enter  on  the 
surface,  and  cumber  it  with  the  machinery,  buildings 
and  refuse  stuff  which  the  operations  below  occasion ; 
^  all  this  without  the  least  regard  to  the  convenience 
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or  interests  of  the  owner.  The  only  things  which  make 
this  reasonable  are  the  render  of  the  toll  tin  to  the 
owner,  and  the  benefit  to  the  public  secured  thereby  in 
the  extraction  of  the  mineral  from  the  bowels  of  the 
earth.  Both  these  are  not  only  lost,  but  the  latter,  it 
may  be,  positively  prevented,  if  the  bounder  may  decline 
to  work,  and  yet  retain  the  right  to  exclude  the  owner. 
Instead  of  ensuring  that  the  minerals  should  be  brought 
to  the  surface,  the  custom  so  construed  may  be  made 
the  means  of  keeping  them  locked  up  within  it,  and  at 
the  same  time  of  preventing  any  improvement  on  the 
surface.  Many  bounds  may  become  the  property  of 
the  same  owners,  who  may  think  their  interests  best 
served  by  limiting  the  supply  and  diminishing  compe-> 
tition,  while  the  owner  will  decline  to  expend  his  capital 
in  building  or  agricultural  improvements,  because  at 
any  moment  the  bounder  may  renew  his  operations  and, 
entirely  and  without  compensation,  defeat  the  purposes 
of  his  expenditure.  If  it  be  said  that  the  public  good  is 
best  served  by  that  regulated  supply  which  best  serves 
the  private  interests  of  the  bounder,  that  wherever  it  is 
for  the  interest  of  the  public  that  the  mine  should  be 
worked  the  interest  of  the  bounder  will  be  to  meet  the 
demand  by  an  adequate  supply,  and  that  when  the  mine 
is  not  worked  it  is  only  because  it  is  for  the  interest 
equally  of  both  that  it  should  not  be ;  without  admitting 
or  denying  the  truth  of  these  assertions,  one  answer  is 
that,  where  such  a  state  of  things  has  existed  so  long 
and  so  decidedly  as  to  amount  to  reasonable  proof  that 
the  original  purpose  with  which  the  bounds  were  in- 
closed has  been  abandoned,  it  is  unreasonable  to  main- 
tain the  bounds  themselves.  It  may  have  been  that  the 
owner  did  not  inclose  the  land,  or  work  for  the  mineral 
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himself,  only  on  account  of  a  temporary  inability  or  the    Queen**  Bench, 
temporary  existence  of  the  same  causes  which  the  bounder        ^^^*' 
DOW  alkies  as  the  ground  for  his  ceasing  to  work.    Why 
then  is  he  to  lose  his  earlier  and  better  right  for  ever, 
tod  ander  the  same  circuilistances  the  bounder  to  pre- 
serve  his-?     Another  answer  is  drawn  from  regarding 
the  original  purpose  of  the  custom,  which  was  not  founded 
OD  the  doctrine  of  demand  and  supply,  but  on  the  ex* 
pedicDcy  simply  of  bringing  the  mineral  to  the  surface 
for  the  use  of  men.     Another,  if  another  be  needed,  is 
tbat  the  render  of  a  portion  of  the  mineral  to  the  owner 
of  the  land  b  part  of  the  consideration  on  which  the 
bounder's  right  was  originally  founded  ;  it  is  part  of  the 
compact,  without  which  it  may  be  that  the  land  owner 
would  never  have  consented  to  the  bounds ;  and  it  is  of 
coarse  quite  independent  of  such  considerations  as  that 
of  working  profitably  to  the  miner.     The  condition  that 
the  bounds  shall  be  annually  renewed  by  new  cutting 
the  turves  is  useful  for  keeping  the  limits   well  ascer- 
tained, and  also  preserving  the  evidence  of  ownership ; 
but  it  is  no  substitute  for  the  working  itself,  considered. 
ss  the  ground  on  which  the  reasonableness  of  the  custom 
rests. 

When  the  evidence  in  this  case  is  referred  to,  the  va- 
riations and  uncertainty  in  which  those  are  involved,  who 
coDtend  that  the  bound  owner  need  not  work  strongly 
favour  the  conclusion  in  law  at  which  we  have  arrived. 
The  jury,  indeed,  have  drawn  a  conclusion  of  fact  from 
the  whole,  which,  as  such,  we  should  not  feel  disposed 
to  disturb;  for  it  was  their  province  to  draw  it  from  the 
statements  submitted  to  them.  But,  on  reading  the 
report,  and  finding,  among  other  things,  that  there  is 
a  conflict  among  the  witnesses  who  from   professional 
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habits  might  have  been  supposed  best  able  to  speak 
to  the  point,  whether  even  an  annual  renewal  of  the 
bounds  be  necessary  to  preserve  the  ownership  in  the 
bounds,  and  also  that  much  reliance  seems  to  have 
been  placed  on  the  fact,  entirely  inconclusive,  that 
owners  of  land  have  in  many  instances  not  proceeded 
as  for  forfeiture  of  the  bounds  where  the  mines  have 
not  been  worked,  we  see  every  reason  to  believe  that 
the  unqualified  right  now  claimed  is  but  an  abuse  of  the 
original  limits  of  the  custom,  inconsistent  with  its  ob- 
ject, and  not  to  be  sustained  on  any  principle. 

Thus  far  we  have  assumed  that  the  custom,  qualified 
by  the  condition  of  bona  fide  working,  is  good  in  law. 
But  it  was  strongly  argued  that,  tried  by  one  well  es- 
tablished rule,  it  could  not  be  sustained.  It  was  said, 
and  truly,  that  the  bounder  takes  a  profit  in  the  soil  of 
another,  and  that  a  right  to  do  so  cannot  by  law  rest  on 
custom.  This  doctrine  was  affirmed  in  Blewett  v.  7r^- 
gonning  (a),  in  which  the  earlier  cases,  from  GaletDoris 
Case  [b)  downwards,  will  be  found  collected.  The  plea 
in  that  case,  on  which  the  question  arose  (c),  was  framed 
evidently  with  a  view  to  escape  from  the  resolution  in 
Gatevoard^s  Case  {b);  but  the  Court  would  not  admit  the 
distinction  in  fact,  and  held  the  plea  bad  ader  verdicL 
But  it  is  a  misapplication  of  the  doctrine  to  apply  it  to 
the  case  now  before  us :  that  stands  on  just,  thougn 
strictly  technical,  reasoning,  which  may  be  well  collected 
from  the  judgment  in  Day  y.Savadge  (d)f  that  that  which 
is  matter  of  interest,  as  the  taking  a  profit  from  the  soil, 
must  for  its  existence  have  some  person  in  whom  it  is ; 


(a)  3ji.^E.  554. 
(c)  Plea  10.  P.  562. 


(b)  6  Rep.  59  b, 

((0  Hob.  85,  86.  (5th  ed.). 
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cannot  take  that  interest  which  by  the  supposition  is   ^__ 

immemorial  and  permanent,  because,  from  its  nature, 
it  cannot  prescribe  for  any  thing.     Necessity,  however, 
will  controul  this :  the  case  oF  common  of  pasture  ex- 
emplifies both  the  rule  and  the  exception  :  in  itself  it  is 
an  interest ;  it  is  the  taking  a  profit  from  the  soil ;  it 
is  properly  matter  of  prescription ;  if  the  copyholders 
of  one  manor  will  claim  it  in  the  wastes  of  another, 
they  must,  because  they  can,  do  so  by  prescribing  in 
the  name  of  their  lord,  who,  in  the  eye  of  the  law, 
by  reason  of  his  estate,  has   such  a  permanence  as 
enables  him  to  prescribe:  but,  if  they  claim  it  in  his 
wastes,  they  cannot  prescribe  in  their  own  names  and 
rights  by  reason  of  the  want  of  permanence ;  nor  can 
they  in  their  lord's  name,  for  he  cannot  claim  common 
in  his  own  land:    they   are   therefore   from  necessity 
allowed  to  claim  it  by  custom.     But  what  is  the  neces- 
sity?    That    growing   out   of    the   original    compact, 
when  they  received  permission  to  cultivate,   for  their 
own  benefit  and  on  condition  of  certain  services,  cer- 
tain portions  of  the  lord's  land.      That  compact  in- 
cluded the  right  of  common  on  the  lord's  waste :  and 
the  law  will  not  suffer  that  right  to  want  a  legal  cha- 
racter, and  so  be  without  the  means  of  its  legal  enforce- 
ment, though  at  the  expense  of  strict  legal  reasoning. 
In  the  same  way,  the  right  now  in  question  must  have 
originated  in  each  instance  in  a  virtual  contract:    the 
owner  has  permitted  the  tinner  to  enter  and  work,  when 
he  will  not  work  himself  or  devote  his  waste  exclusively 
to  other  purposes  by  inclosure,  on  the  condition  that 
the  tinner  shall  render  to  him  a  certain  portion,  fixed 
by  custom^  of  the  produce  of  the  mine.     Here,  as  in 
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the  instance  of  a  common,  the  thing  is  in  its  nature 
to  be  claimed  by  prescription  only ;  but  they  who  have 
it,  and  ought  to  have  it  in  justice,  cannot  prescribe  for 
it  from  necessity:  therefore,  that  the  undoubted  right 
may  not  be  defeated,  they  shall  be  allowed  to  claim  it 
by  custom. 

Having  arrived  at    this    conclusion,  we   have  only 
to  consider  the  remaining  point  made  by  the  plaintiff, 
that  bounding  was  not  to  be  tried  merely  as  a  custom 
limited  in  local  extent,  and   as  an   exception   on  the 
general  rules  of  the  common  law,  but  as  the  local  law 
of  a  distinct  and  extensive  district,  having  its  origin,  it 
may  be,  earlier  than  the  time  when  Cornwall  became  a 
part  of  England,  or  subject  to  its  general  laws.     This 
point  was  argued  with  much  learning  and  ingenuity  by 
Mr.  Smirke :  but  we  think  his  argument  failed  in  re- 
spect of  such  historical  certainty  in  fact  as  is  necessary 
to  build  any  legal  conclusions  on  :  further,  assuming  that 
difficulty  overcome,  we  think  it  failed  in  legal  authority. 
We  have  already  observed,  in  the  commencement  of 
our  judgment,  that  in  the  Case  of  Mines  {a)  no  distinction 
was  made  between  a  mineral  tract  in  Cumberland  and 
one  in  Devon,  or  Cornwall,  nor  any  between  the  stan- 
naries in  these  two  counties :  the  law  as  to  the  former 
was  gathered   from   the   precedents   as   to   the  latter. 
Whatever  local  usages  may  have  prevailed  in  ages  too 
distant  for  history  or  the  legal  antiquary  to  trace  their 
records  with  certainty,  Cornwall  has  been  for  so  many 
centuries  dealt  with  as  parcel  of  the  kingdom  of  Eng^ 
land  that  they  must  now,  and  can  only,    in  Etiglish 
Courts  of  Justice,  be  dealt  with  according  to  the  prin- 


(a)  Plowd.  310. 
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dpies  of  the  common  law.     This  does  not  in  any  way  Queen^g  Bench. 

conflict  with  our  allowance  of  such  local  laws  as  gavel-  * 

kvady  or  borough  English^  or  tenant  right :  such  as  these        Roobm 

we  try  by  ordinary  principles ;  and,   having  regard  to      Bmntow. 

their  origin,  we  find  them  not  unreasonable.     And  so 

with  the  usages  in  mineral  districts,  not  alone  Comwallf 

but  die  King's  Field  in  Derbyshire^  Dean  Forest^  and 

others,  have   their's ;  and   they  will  be  allowed,  their 

reasonableness  being  tried  by   tests,  not   the  same  in 

fiu^t,  but  in  principle,  as  we  should  apply  to  other  local 

usages  by  a  reference  to  their  history,  origin,  and  the 

local  peculiarities  on  which  they  are  to  operate. 

Bat,  even  had  it  been  clear  that  bounding  was  a  law 
of  Conrwall  before  it  was  parcel  of  England^  yet  there 
ire  authorities  to  shew  that  we  could  deal  with  it  only 
OD  the  same  general  principles  which  we  apply  to  the 
testing  of  other  customs.  Those  we  have  just  men* 
tiooed.  An  instance  of  this  sort  is  to  be  found  in  7  Vin. 
Abr.  187,  tit.  Customs^  (H.)  pi.  10.,  which  will  be  found 
in  the  Year  boo/cy  Mich.  35  H.  6.  fol.  27  B,  28  A.  (a), 
of  a  custom  in  the  Isle  of  Man^  not  indeed  in  judg- 
ment there,  but  which  shews  the  manner  in  which 
English  Judges  reasoned  upon  such  customs  as  to  their 
lawfulness.  But  a  case  precisely  in  point  is  the  cele- 
brated one  of  Tanistry  iq  Davys^s  Reports  {b\  where 
the  custom  of  descent,  though  of  undoubted  antiquity 
anterior  to  the  introduction  of  the  English  law,  was 
reasoned  upon  and  finally  decided  against  on  the  prin- 
ciples oi  English  law,  because  uncertain. 

The  ground  of  inconvenience  which  might  result 
from  our  decision  in  favour  of  the  defendant  was  not 

(a)  PI.  33.  (6)  Lc  Case  de  Tanistry^  Dav.  28  6. 
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much  pressed  in  the  argument  before  us :  but  we  collect 
from  the  report  that  it  appeared  in  evidence  that  tin- 
bounds  had  For  a  considerable  period  been  made  the 
subject  of  conveyance,  settlement  and  devise:  and  it  is 
possible,  therefore,  that  inconvenience  may  result  where 
there  has  been  such  a  neglect  of  working  as  to  forfeit 
the  title  to  them.     We  have  not  been  insensible  to  this, 
and  have  given  it  our  consideration :  but  it  has  not  ap- 
peared to  us  to  warrant  a  change  in  our  conclusion, 
which  ought  to  rest  on  legal  grounds  only.     If  the  in- 
convenience be  so  great  as  may  be  apprehended,  it  is 
better  that  it  should  be  remedied  by  the  legislature  than 
be  made  a  reason  for  our  coming  to  a  conclusion  which 
those  grounds  will  not  warrant*    We  do  not  apprehend, 
however,  any  such  inconvenience.     Nothing  we  have 
said  compels  the  bounder  to  strictly  continuous  work- 
ing :  such  reasonable  time  for  consideration,  preparation, 
and  due  selection  of  places  and  planes,  must  always  be 
allowed  as  the  nature  of  the  undertaking  reasonably 
requires ;  and,  when  he  has  once  bon&  fide  worked,  his 
ceasing  to  work  for  a  time  will  be  therefore  open  to  ex- 
planatioUj  so  as  to  prevent  a  forfeiture.    It  is  only  when 
the  conduct  of  the  bounder  is  such  as  to  warrant  the 
conclusion  that   he  has   ceased  to  be,   in  good  faith, 
pursuing  that  object  which  alone  justified  his  entry  on 
the  land,  and  which  is  the  reasonable  foundation  of  his 
title. 

The  present  is  such  a  case.  We  understand  it  to  be 
admitted  that,  for  many  years,  the  bounder  has  ceased 
to  work,  and  cannot  succeed  unless  the  custom,  un- 
qualified according  to  the  statement  in  the  commence- 
ment of  our  judgment,  can  be  sustained.     We  are  of 
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opiDion  that  it  cannot;  and   therefore   our  judgment  QueenU Bench, 

must  be  that  a  nonsuit  be  entered,  according  to  the ' 

leave  reserved.  Booirs 

Rule  absolute  for  a  nonsuit.      Bmnioic. 


For  the  following  note,  and  others  in  the  preceding 
pages,  the  reporters  are  indebted  to  Edward  Smirke 
Esq.,  who  has  also  assisted  in  the  preparation  of  the 

report. 

The  earliest  recorded  notice  of  any  cuttom  in  Cornwall  or  Devon  to 
work  for  tin  on  the  land  of  another  is  to  be  found  in  the  charters 
gnnted  to  the.  tinners  in  the  reigns  of  John  and  of  Edward  I.,  by  which 
the  right  is  conferred,  or  confirmed  to  them,  fodere  stannum  in  moris  et 
Mis  epSscoporum,  abbatum  &c.,  sicut  solebant  tt  consueverunt,  and 
to  terrii  moris  et  Tastis  nostris  et  aiiorum  quorumcunque  in  coroitatu, 
sod  divertere  aquas  ad  operationem  eorum  &c.  sicikt  de  antique  ccn- 
saetudtne  consueverunt  These  charters,  and  the  principal  franchises 
oontsined  in  them,  are  evidently  designed  for  the  immediate  benefit  of 
tlioM  who  are  there  described  as  <*  operantes  in  staunariis,**  and  to  them 
only  **  dum  operantur  in  eisdem."  See  the  charters  in  4  Imt.  5233.  &c., 
ud  Appendix  to  Vice  v.  JTiomas,  pp.  8.  14.  Nor  are  there  wantinj; 
other  proofs  that  the  interest  or  property  in  tin  works  could  be  claimed 
ooder  the  custom  by  those  only  who  made  it  available  by  working,  and 
^  they  became  vacant  or*were  forfeited  by  discontinuance. 

In  s  raster  of  the  Black  Prince,  preserved  among  the  public  records, 
tiwre  is  a  writ,  25  Ed.  3.,  reciting  that  tinners,  claiming  any  interest  in 
tinworks,  and  refuung  to  work  or  contribute  to  the  working,  forfeit  their 
sharet  by  the  ancient  usages  (<*  solonc  les  aunciens  usages  **) ;  and  the 
proper  officer  of  the  Duchy  is  commanded  to  enforce  compliance  with  the 
custom  by  seizure  of  the  forfeited  shares.  (See  Vice  v.  Thomas,  Ap- 
pendix, pp.  24,  25. ) 

Id  a  Sunnary  court  roll,  4  Ric,  2. ,  there  is  an  entry  of  a  plea  of  tres- 
pssi,  Ti  et  armis,  for  breaking  and  entering  a  tinwork  of  the  plaintiff  and 
ejecting  him  from  it ;  to  which  the  defendants  plead  **  quod  dictum  opus 
itson'  fuit  vacans  die  quo  supponitur  &c.,  et  per  unum  quart*  anni  ante, 
etpctuot  inde  judicium.  Et  querens  dicit  quod  non  fuit  vacans  die,  &c., 
«thoc*'&c.     (  Appendix,  ibid,  p.  64.) 

In  another  court  roll  of  21  Hen,  6,  ( Chagford  Stannary),  extant 
*nioDg  the  records  of  the  Augmentation  Office,  Smith  and  Horn  com- 
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plain  of  a  trespass  by  disseising  them  of  two  parts  of  a  tinwork:  the 
defendant  pleads  that  at  the  time  of  disseisin  the  work  was  **  opus 
alay,"  and  so  lie  entered  according  to  the  Stannary  custom.  Verification : 
Denial.  Issue  thereon,  and  award  of  venire.  The  term  oZoy  is  well 
known  to  be  applied  to  a  neglected  or  deserted  tinwork.  (i^nxrce's  Laws 
^.  nfthe  Stannaries^  pp.  194,  201,  226.  &c.) 

So  little  did  the  custom  contemplate  the  possession  of  tin  bounds  by 
any  except  working  tinners,  that  at  a  Devonshire  Stannary  Parliament, 
lieid  10  Hen,  7.  and  ratified  by  Prince  Arthur^  it  was  provided  tliat  *<  no 
persone,  neyther  persones,  having  possession  of  landes  and  tenements 
above  the  yerely  value  of  10/.,  nor  noone  otlier  to  theyr  use,  be  owners  of 
cny  tynwork  or  parcell  oS  eny  tynworke,**  with  the  exception  of  persons 
claiming  by  inheritance  or  possessed  of  tinworks  on  their  own  freeholds. 
The  original  record  is  preserved  in  the  Treasury  of  the  Exchequer. 

As  late  as  the  end  of  the  16th  century  the  obligation  of  working  was 
not  forgotten  in  Cornwall  g  for  Carew  says :  **  These  bounds  he  *'  (the 
bounder)  **  is  bound  to  renew  once  cverie  yecre,  as  also  in  most  places  to 
besloiv  some  time  in  working  the  myne,  otherwise  be  losetb  this  privi ledge.** 
(Survey  of  Cornwall,  f.  13  fr.  ed.  1769.) 

These  authorities,,  which  a  more  extended  search  would  doubtless  mul- 
tiply, seem  to  confirm  the  conjecture  of  the  Court  (ante,  p.  60. ),  **  that 
the  unqualified  right  now  claimed  is  but  an  abuse  of  the  original  limits  of 
the  custom.*' 

But  the  custom  of  bounding,  even  with  the  reasonable  qualification  of 
working  suggested  in  the  above  judgment,  must  be  admitted  to  be  open 
to  very  grave  objections. 

No  parol  or  documentary  evidence  has  ever  been  adduced  that  prescribes 
any  limit  to  the  area  capable  of  being  included  in  a  pair  of  tin  bounds. 
The  want  of  some  clear  rule  on  this  head  strongly  distinguishes  the  cus- 
tom of  bounding  from  any  other  known  ipining  custom,  English  or 
foreign.  According  to  the  learned  reporter  of  Rowe  v.  Brenton  (3  Man, 
^  Ry.  497.  note  (a)  )  it  must  be  of  **  reasonable  extent;  **  but  the  test  of 
reasonableness  is  not  pointed  out.  Carew,  an  author  of  some  authority 
on  this  subject  who  wrote  in  the  reign  of  Elizabeth,  says  that,  when  a  mine 
is  found,  **  the  first  discoverer  aymeth  how  farre  it  is  likely  to  extend,  and 
tlien,  at  the  foure  corners  of  his  limited  proportion,  diggeth  up  three 
turfes,'*  &c  (  Survey,  f.  1 3  ^. )  If  this  is  the  mode  of  fixing  the  limit 
of  the  bounds,  it  is  one  that  must  be  founded  on  mere  conjecture  antll 
the  lode  is  opened,  and  its  direction  and  dip  ascertained,  which  cannot  be 
done  until  the  bounds  have  been  made  good  by  proclamation  and  posses- 
sion. In  other  words,  the  limits  of  the  bounded  space  can  only  be  deter- 
mined by  a  process  which  supposes  them  to  be  already  fixed. 

Again :  if  a  large  area  is  included,  what  extent  of  working  within  it 
will  satisfy  the  custom,  so  as  to  protect  the  bounder  in  his  enjoyment  of  the 
whole  ?     Will  inconsiderable  workings  in  one  part  secure  the  exclusive 


XI.  VICTORIA.] 


er 


rigbt  to  all  ?  Tlie  question  is  of  some  practical  importance ;  for  «  a  pair  ** 
(or  party)  of  working  tinners  will  make  but  slow  progress  in  bringing  to 
grass  the  mineral  substrata  of  a  large  surface ;  and  there  is  nothing  in  the 
csstoiD  to  shew  that  the  sise  of  the  bounds  is  to  be  proportioned  to  the 
capsdty  w  capital  of  the  bounder.  In  practice,  tin  bounds  artf  said  to 
be  usttilly  of  small  extent  |  yet  one  of  the  witnesses  in  the  case  above 
reported  had  himself  assisted  in  cutting  a  pair  which  extended  *<  a  quarter 
of  •  mile  each  way,**  and  must  therefore  have  contained  about  160  acres. 
Id  Dewrukiref  where  the  same  custom  has  prevailed,  the  whole  of  Dart- 
^ooTf  consisting  probably  of  50,000  acres  at  least,  was,  in  the  year  1786, 
iodudcd  in  a  single  pair  of  bounds  by  a  person  who  intended  by  this 
ceremony  to  secure  to  his  employer  all  the  tin  within  that  district. 

Further,  the  right  of  the  bounder  is  of  no  value  without  the  use  of 
ranning  water ;  and  this  additional  easement  has  therefore  been  constantly 
dsimed  as  part  of  the  custom.  (Ptarce,  p.  ziii.,  190.  See. )  It  is  recog- 
mied  in  the  charters  of  John  and  Edward  I.,  above  cited  (p.  65,),  and  the 
roll  of  the  Stannary  Parliaments,  and  is  often  noticed  in  the  entries  of 
tbe  **  Opera  Stannaria,"  or  tin  bounds,  in  the  Stannary  court  rolls.  Yet 
it  is  evident  that  the  enjoyment  of  this  easement  involves  a  claim  of 
tigbt  both  to  divert  streams  of  water  flowing  above  the  bounded  district, 
lod  to  discharge  the  water,  with  its  acquired  impurities,  over  all  tbe  lands 
below  it  That  such  a  claim  is  likely  to  experience  little  favour  from 
tbe  Courts  may  be  conjectured  from  the  case  of  Battard  v.  Smith  (S  Moo, 
Mo*.  129.> 

Tbe  custom  asserts  a  right,  not  only  to  take  tin,  but  ^  to  search  for  ** 
it.  (S  Man.  ^  By.  497,  49S.  note  (a)  ).  Whether  tbe  search  is  to  ))e  justi- 
fi«tl  only  by  the  successful  result  of  it,  or  the  claimant  is  to  dig  at  will 
for  an  unlimited  time  over  the  bounded  area  on  the  mere  chance  of  suc- 
cess, is  a  matter  on  which  the  custom  and  its  interpreters  are  silent  If 
the  larger  power  exists  (as  it  is  usually  assumed  to  do),  it  is  one  which  may 
■erioosly  afl*ect  titles ;  for  all  Cornwall  is  admitted  to  be  stannary,  and  all 
/Amm  is  claimed  to  be  so.  (See  the  Minute  of  the  Privy  Council,  7  Car,  1. ; 
appendix  to  Vieex.  Thomas^  pp.  36,37.)  The  custom  is  indeed  con- 
fined to  woMtrelj  but  enclosed  land  *<  that  hath  been  anciently  bounded 
*nd  assured  for  wastrel,**  is  included  in  this  description  (Convoc.  12  C,  1. 
vt.  S.  ant^  p.  S8.  note  (6) )  ;  and  all  Duchy  land  belonging  to  the 
Krenteen  assessionable  manors,  whether  waste  or  enclosed,  is  asserted  by 
tbe  tinners  of  the  Convocation,  26  G.  Z,  to  be  subject  to  the  custom. 
(See  art.  8.  ant^  p.  30.  note  (6)).  Accordingly,  it  was  stated  by  one 
of  tbe  witnesses,  in  the  present  case,  that  the  parish  church  and  cemetery 
^  HiUton  are  now  actually  situate  within  tin  bounds;  and' by  another 
^(ness,  that  he  *<  believed  all  the  lands  of  the  Duchy  in  ComwaU  were 
bounded  or  boundable." 

The  custom  nowhere  provides  for  the  occurrence  of  veins  of  mixed 
nietsls,  but  b  evidently  adapted  only  to  the  superficial  tinworks,  formerly 
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very  prodnctive,  called  stream  works.  Mines  are  now  worked  indis- 
criminately  for  tin,  copper,  and  such  other  metils  as  may  be,  and  oftei* 
are,  combined  in  the  same  lode.  The  separation  of  tliem  is  a  process  of 
some  nicety ;  and  one  mineral  is  sometime*  sacriftced  for  the  sake  of  the 
other.  The  adyenturcr  avoids  any  question  by  taking  a  lease  or  licence 
from  all  parties  interested  in  the  different  minerals :  but  the  bounder, 
who  relies  upon  the  custom  alone,  must  either  claim,  under  that  custom, 
a  right  to  deal  with,  and,  if  need  be,  destroy  the  property  of  another,  or 
must  work  at  the  peril  of  becoming  an  involuntary  wrongdoer  by  detach* 
Ing  from  the  vein  a  metal  which  does  not  belong  to  him,  and  which  was 
not  tlie  object  of  his  search. 

A  still  more  serious  difficulty  will  occur.  There  is  a  great  cstent  of 
land  in  Comwoli,  which  is,  or  heretofore  was,  of  customary  tenure.  The 
tenement  of  GalitUia,  mentioned  in  the  case  now  reported,  belongs  to  this 
class.  In  such  lands  the  mines  belong  to  the  lord  of  the  manor,  and  not 
to  the  customary  tenant  (  Rowe  v.  Brenion,  3  Man,  ^  By.  133. ;  S.  C,  H  B, 
|r  C.  737.) ;  and  the  toll  tin  is  paid  by  the  bounder  to  the  lord,  and  not 
to  the  owner  of  the  surface,  who  alone  is  injured  by  the  workings,  but  to 
whom  the  custom  awards  no  share  or  compensation  at  alL  Hence  tlie 
consideration  mainly  relied  upon  in  support  of  the  reasonableness  of  the 
custom  fails  in  a  large  class  of  tenements,  constituting  probably  more 
than  one  half  of  all  the  land  subject  to  its  operation.  It  is  remarkable 
that  in  Dewmthire,  where  the  custom  of  tin  bounding  bas  also  prevailed 
for  some  centuries,  the  title  of  the  landowner,  whether  freeholder  or 
customary  tenant,  to  toll  or  to  any  other  compensation  whatever,  has  never 
been  recogniied.  That  the  custom,  as  there  claimed,  is  untenable  in  law 
can  hardly  be  doubted ;  but  the  small  extent  of  tin  workings  in  that 
county,  and  the  consequently  inconsiderable  value  of  tin  bounds,  make 
the  validity  of  the  custom  a  question  of  little  importance.  In  ComwaO 
the  subject  is  one  of  greater  interest,  both  to  the  bound-owner,  whose  title 
is  shaken  by  the  above  decision,  and  to  the  landowner,  whose  estate* 
though  relieved  from  the  existing  servitude  of  dormant  bounds,  can  no 
longer  be  protected  from  the  intrusion  of  a  bond  fide  adventurer  by  the 
convenient  form  of  an  annual  renewal  of  bounds  for  his  own  use. 
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Hunter  agraiiw^i  Caldwell.  Tuesday, 

^  Febmary  9th. 

I^ASE  against  an  attorney  for  negligence*     The  de-  DeclaraUon 
claration  stated  that  tiie  plaintiff  had  retained  and  plainu'ft'em. 

I        I     4         1    ^      ■  /•    I  •     ^  ployed  defcnd- 

cmployed  tne  defendant  as  an  attorney  of  this  Court,  ant  «s  attorney 

.  1^  .  ••.!  '  1  r^  I       to  sue  H.  for 

to  conduct  a  certain  action  m  the  said  Court,  at  the  the  recovery  of 
suit  of  the  now  plaintiff,  against  one  Hicks^  for  the  re-  TOoney^  and 
covery  of  50/.  which  the  plaintiff  claimed  to  be  due  to  ^e'eVP*T  >» 

'  ■  wat  the  duty 

him  from  Hicksy  for  fees  and  reward  to  the  defendant  in  of  defendant  to 

use  proper  care 

that  behalf;  and  thereupon  it  became  and  was  the  duty  in  conducting 

fir*  t  1  -ii    ^^®  w\t'.  yet 

or  defendant,   as   such   attorney,  to  use  proper   skill  defendant  did 

J    I  ,     ....  •  J      I  •         not  use  propef 

and  due  care  and  duigence  m  and  about  prosecuting  care,  in  this, 

and  conducting  the  said  suit;  yet  defendant,  not  re-  J^^h^tonfeV" 

garding  his  duty  in  that  behalf,  did  not  nor  would,  as  fo^^"'^*'* 

Mich  attorney  as  aforesaid,  use  proper  skill  and  due  care  co/«7  of  ^^e 

said  money 

and  diligence  in  and  about  the  prosecuting  and  con-  »nd  for  the 

I      .  ,  .  ,  .  purpose  of 

ducting  the  said  action ;  but,  on   the  contrary  thereof,  saving  the 
defendant,  as  such  attorney,  then  prosecuted  and  con-  Limiutions, 

he  did  not, 
opofl  U.  not  being  found  so  as  to  be  served  with  such  writs,  '*  duly  iile  **  the  said  writs 
*ith  the  proper  officer,  according  to  the  uecessary  and  accustomed  practice  of  the  Court  of 
Queen's  Bench ;  whereby  the  action  was  barred  by  tlie  statute.     Verdict  for  plaintiff,  on 
NotGuiUy. 

Held, 

1.  Under  stat.  2  &  3  M\  4.  c.  S9.  f.  10.,  which  enacts  that,  to  save  the  Statute  of  Limita- 
tions,  every  writ  issued  in  continuation  of  a  preceding  writ  shall  be  "  returned  non  est 
inrentus,  and  entered  of  record  **  within  one  month  ailier  its  expiration  :  That,  although 
tbe  statute  2  &  3  IV,  4.  did  not  in  temr.s  require  such  writs  to  be  **  filed,**  yet  the  word 
"  file/'  in  the  declaration,  might  have  the  sense  of  bringing  the  writs  to  the  office,  and  in 
that  sense  would  be  included  in  the  word  *'  returned  **  in  the  statute,  and  such  filing 
would  therefore  be  a  necessary  part  of  the  practice  in  saving  the  Statute  of  Limitations,  and 
*|>art  of  the  attorney's  duty.     And  that  the  Judge  was  right  in  so  directing  the  jury. 

^  That  the  question  of  negligence,  in  not  complying  with  the  practice  of  the  Court,  was 
*  f)uesuon  of  fact  fur  the  jury,  under  the  Judge's  direction  as  to  the  law. 

3.  That  there  was  no  ground  for  arresting  the  judgment,  as,  if  there  could  be  any  sense 
^tbeword  **  file/*  in  which  it  was  defendant's  duty  to  file  the  writs,  the  declaration  was 
good  after  Terdict. 

The  judgment  on  this  last  point  was  affirmed  on  error  by  the  Court  of  Exchequer 
Qjsmber.     (Page  83,  post.) 

^'  Held  also,  in  the  Court  of  Error,  en  objection  that  the  declaration  shewed  no  re-^ 
tinier  for  the  purpose  of  keeping  the  action  alive,  and,  consequently,  no  duty  to  Ao  so  : 
That  there  were,  in  the  allegations  above  stated,  a  duty  sufficiently  shewn,  and  a  breach 
^^^  aM^oed. 
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ducted  the  said  action  in  a  careless  and  unskilful  manner 
in  this,  to  wit,  that  defendant,  having,  as  such  attorney  of 
and  for  the  plaintifT  as  aforesaid,  afterwards,  to  wit  on 
&c.,  and  on  divers  other  days  &c.,  sued  out  of  the  said 
Court  against  Hicks^  at  the  suit,  in  the  name,  and  on 
the  behalf,  of  plaintiff,  certain  writs,  to  wit  one  writ  of 
summons,  one  alias  writ  of  summons,  and  fifty  pluries 
writs  of  summons,  for  the  recovery  of  the  said  sum  of 
money,  and  for  the  purpose  of  preventing  the  aforesaid 
cause  of  action  of  plaintiff  against  Hicks  from  being  de- 
feated and  barred  by  the  Statute  of  Limitations,  did  not 
nor  would,  upon  the  said  Hicks  not  being  found  so  as  to 
be  served  with  any  of  the  said  writs,  duly  file  the  said 
writs,  or  any  of  them,  with  the  proper  officer  in  that  be- 
half of  the  said  Court,  according  to  the  necessary  and 
accustomed  practice  of  the  said  Court,  but,  on  the  con- 
trary thereof,  wholly  neglected  so  to  do :  whereby  and  by 
reason  whereof  the  said  claims  and  causes  of  action  of 
the  plaintiff  against  Hicks^  and  plaintifTs  action  in  that 
behalf,  became  and  were  wholly  defeated  and  barred  by 
the  Statute  of  Limitations,  and  rendered  useless  to 
plaintiff,  and  plaintiff  did  not  succeed  in  his  said  action, 
but  was  defeated  therein  in  this,  to  wit,  that  he  the  now 
plaintiff  was  obliged  to  consent,  and  did  consent,  that 
judgment  should  be  entered  against  him  upon  the  issue 
raised  by  the  then  defendant's  plea  of  the  Statute  of 
Limitations,  and  was  unable  to  recover,  and  did  not  re* 
cover,  from  Hicks  the  sum  of  50/.,  or  any  part  thereof  &c. 

Plea,  Not  guilty.     Issue  thereon. 

The  cause  was  tried  (a)  before  Coleridge  J.,  at  the 
Middlesex  sittings   after  Michaelmas  Term   1845.      It 

(a)  There  was  a  former  trial  of  tliis  cause,  on  which  a  verdict  was 
given  for  the  plaintiff*.     Subsequently,  a  nile  nisi  was  obtained  by  the  de* 
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appeared  that  the  defendant  had  acted  as  attorney  for   Queefi^t  Bench. 

1847, 
the  piaintiflT  in  an  action  against  one  Hicksy  commenced  _, ' 

byplaintifT  on  Isl  June  18SS,  upon  a  bill  of  exchange  Huntea 
of  which  Hicks  was  the  drawer  and  indorser,  and  also  Caldwilu 
for  money  lent ;  in  respect  of  which  matters  the  right  of 
action  would  have  been  barred  by  the  Statute  of  Limit* 
ations  on  the  7th  of  that  month.  Hicks  was  not  served 
with  process  until  February  18S9:  and  tlie  case  of 
negligence  was,  that  the  writs  of  summons  issued  against 
him  between  1st  June  18SS  and  Februarjf  \%S%  to  save 
the  Statute  of  Limitations,  had  not  been  duly  con- 
tinued by  the  defendant,  in  compliance  with  stat.  2  &  S 
W,  4.  c.  39.  &  10.,  which  provides  that  **  no  first  writ 
shall  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action 
may  be  limited,  unless  the  defendant  shall  be  arrested 
thereon  ot*  served  therewith,  or  proceedings  to  or  to- 
wards outlawry  shall  be  had  thereupon,  or  unless  such 
writ,  and  every  writ  (if  any)  issued  in  continuation  of  a 
preceding  writ,  shall  be  returned  non  est  inventus,  and 
entered  of  record  within  one  calendar  month  next  after 
the  expiration  thereof,  including  the  day  of  such  ex-« 
piration." 

It  appeared  that  there  had  been  two  instances  of 
default  in  the  continuance  of  process  :  one  writ,  being 
the  twelfth  in  question,  issued  on  21st  August  1837, 
had  not  been  returned  till  22d  January  1838;  and 
another  writ,  being  the  thirteenth,  and  issued  on  13th 
Jamtary  1838,  had  not  been  returned  till  2d  July  follow- 

fendaot  to  arrest  the  judgment,  or  for  a  new  trtal  on  the  ground  of  the 
*^ct  being  against  evidence.  The  rule  for  a  new  trial  was  made  abso*> 
lute,  10  decision  being  pronounced  on  the  motion  in  arrest  of  judgment ; 

* 

•nd  the  question  of  costs  was  consequently  reserved.  See  p.  83,  note, 
post 

F    4 
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ing(a);  and  the  neglect  on  the  part  of  the  now  defendant 
was  the  not  bringing  these  writs  to  the  office  of  the  Court 
in  proper  time,  to  be  entered  of  record.  .  The  defendant^ 
however,  had  indorsed  the  writs  as  returned  on  the 
proper  days ;  and  continuances  were  entered  on  the  roll 
accordingly.  The  entry  of  continuances  was  afterwards 
amended  according  to  the  fact,  by  rulcf  of  Court :  and 
HickSf  who  had  pleaded,  among  other  pleas,  the  Statute 
of  Limitation^,  prevailed  in  the  action  in  consequence 
of  the  discontinuance  above  mentioned.  To  shew  the 
practice  with  respect  to  returning  writs  to  save  the 
Statute  of  Limitations,  and  that  the  practice  was  gene- 
rally understood,  and  that  the  bringing  the  writ  marked 
^'  non  est  inventus "  to  the  proper  officer  of  the  Court 
was  called  *^  filing''  the  writ,  several  witnesses  were 
called  by  the  plaintiflT;  but  their  evidence  was  some- 
what conflicting.  The  defendant,  in  his  bill  of  costs 
delivered  to  the  plaintiff,  had  made  regular  charges 
for  ^'  filing"  the  writs  in  question.  The  charges  were 
ascribed  generally  to  the  term  or  vacation  in  which  the 
writs  had  been  filed,  without  any  more  particular  date* 

For  the  defendant  it  was  contended  that  '^  filing  ** 
was  not  required  by  the  statute;  that,  even  if  it  was 
required,  the  practice  was  so  new,  and  so  little  under- 
stood, that  there  was  no  evidence  of  gross  negligence; 
and  also  that  it  was  the  Judge's  duty  to  decide  the 
question  of  negligence,  and  direct  the  jury  accordingly. 

The  learned  Judge  was  of  opinion  that  the  word 
*^  filing"  might  signify  the  bringing  of  the  writ  to  the 
proper  office;  and,  in  that  sense,  would  be  included  in 
the  word  "  returning: "  and  he  directed  the  jury  to  con- 


(a)  See  a  fuither  statement  of  the  facts  in  Uie  judgment  of  this  Court> 
pp.  78,  79,  pott. 
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siller  whether,  at  the  time  of  the  alleged  negligence,  the   Queen*s  Bench. 
practice  in  question  was  settled,  and  well  known  to  legal  * 

practitioners  generally;  observing  that  every  attorney        Hokm» 
was  bound  to  exercise  reasonable  skill  on  behalf  of  bis      Caldweil. 
client;  and  that  it  was  for  the  jury  to  say,  with  refer- 
ence to  the  practice  and  understanding  of  the  profes- 
sion, whether  such  reasonable  skill  had  been  exercised 
by  the  defendant.     Verdict  for  plaintifT. 

KrurwleSy  in  Hilary  term  1846,  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  of  misdirection ;  or  for 
arresting  the  judgment. 

CratodeTj  Watson  and  Ball  now  shewed  cause  (a).  After 
explaining  what  degree  of  negligence  would  render  an 
attorney  liable,  the  learned  Judge  properly  left  it  to  the 
jury  to  say  whether  the  defendant  was  guilty  of  such 
negligence  under  all  the  circumstances  of  this  case.  It 
is  clear  that  the  defendant  was  cognisant  of  the  practice 
to  be  observed  in  continuing  writs  for  the  purpose  of 
saving  the  Statute  of  Limitations.  In  his  bill  of  costs  he 
makes  a  regular  charge  for  *'  filing "  each  successive 
«frit;  the  first  eleven  writs  were  regularly  filed;  and, 
with  respect  even  to  the  two  writs  which  were  not  so 
filed,  he  procured  continuances  to  be  entered  on  the 
roll  to  conceal  his  laches.  The  evidence  shewed  that 
the  lodging  the  writ,  indorsed  **  non  est  inventus,"  with 
the  proper  officer,  was  considered  to  be  the  filing  of 
the  writ  \Patleson  J.  Is  the  filing  of  the  writ  part  of 
the  return  or  of  the  entering  of  record  ?]  It  is  part 
of  the  return.     The  term    "  filing "   is   generally  un- 

(a)  Before  Lord  Dcnman  C.  J.>  Pattesotif  Coleridge  and  Wightman  Js* 
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derstood  in  practice  to  apply  to  the  act  of  the  attorney 
in  taking  a  writ  or  affidavit  to  the  proper  officer  of  the 
Court,  and  not  to  any  act  of  the  officer  himself.  Thus, 
by  Reg.  Gen.  Hit.  2  W.  4,  I.  1 1 .  (a),  "  When  the  rule 
to  return  a  writ  expires  in  vacation,  the  sheriff  shall  file 
the  writ  at  the  expiration  of  the  rule,  or  as  soon  after 
as  the  office  shall  be  open."  And,  by  the  12th  rule  (a), 
*^  the  officer  with  whom  it  is  filed  shall  endorse  the  day 
and  hour  when  it  was  filed."  It  is  true  that  the  statute 
itself  says  nothing  about  filing ;  but  any  enactment  on  the 
subject  was  unnecessary,  because  the  *'  filing"  is  implied 
in  the  returning.  For  the  same  reason  the  statute  does 
not  express  that  the  writ  is  to  be  taken  to  the  proper 
office.  At  the  time  of  the  defendant's  neglect,  the 
statute  had  been  in  operation  several  years ;  the  practice 
was  generally  known  to  the  profession  ;  and,  even  if  it 
had  not  been  so,  it  would  be  sufficient  that  the  defendant 
knew  it.  Whether  the  duty  in  question  is  in  strictness 
properly  called  "  filing  "  or  riot,  the  defendant  clearly 
omitted  to  do  something  which  he  ought  to  have  done, 
and  was  therein  guilty  of  negligence.  [^JVightman  3. 
The  great  question  is,  whether  it  is  for  the  Judge  to 
direct  the  jury  that  gross  negligence  has  or  has  not 
been  committed,  or  whether  it  is  for  the  jury  to  form 
their  own  opinion  after  learning  from  the  Judge  what 
sort  of  negligence  amounts  to  gross  negligence.  Lord 
Denman  C.  J.  I  believe  we  have  departed  from  Laidler 
V.  EUioit  (A),  where  the  Court  seems  to  have  taken 
upon  itself  to  say  that  the  negligence  committed  was 
not  gross  enough  to  give  a  right  of  action.]  The 
present  case  shews  that  such  matters  are  properly  for 


(a)  3  27.  j-  Ad.  376. 


(6)  Z  B.i  a  738. 
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the  jury  to  decide ;  the  question  may  turn  on  all  the    QiteerCM  Bench, 

circumstances  in  each  particular  instance :  and  here  the  . 

defendant  shewed  that  he  was  well  acquainted  with  the       Hukw* 
practice.     In  Elkington  v.  HoUand  (a)  the  Judges  of  the      Caldwm^- 
Court  of  Exchequer  differed  as  to  the  sufficiency  of  an 
attestation  to  a  warrant  of  attorney,  so  that  it  might 
well  be  held   (as  it  was  there)  that,  assuming  the  at- 
testation to  be  bad,  there  was  no  ground  for  charging 
the  attorney  with  gross  negligence.    So  in  Bidmer  v. 
Gilman(b)y  where  a  parliamentary  agent  had  miscon* 
strued  one  of  the   standing  orders  of  the   House   of 
Lords,  it  was  held   that  the  jury  had  been  properly 
directed  that  he  was  not  liable  for  negligence,  because 
the  meaning  of  the  order  appeared  to  be  very  doubtful. 
Id  neither  of  the  cases  cited  was  any  question  made 
whether  the  question  of  negligence  was  to  be  disposed 
of  by  the  Judge  or  by  the  jury ;  but  in  both  cases  the 
question  was  left  to  the  jury,  with  such  directions  as 
were  justified  by  their  peculiar  circumstances.     It  seem»s 
very  difficult  to  say  that  the  question  of  negligence  can 
in  any  case  be  withdrawn  from  the  jury.     This  was 
the  opinion  of  the  Court  in  Doorman  v.  Jenkins  (c). 

Secondly,  there  is  no  ground  for  arresting  the  judg* 
ment,  unless  the  Court,  after  verdict,  finds  the  decla- 
ration to  be  so  insensible  as  to  disclose  no  cause  of 
Action.  The  declaration  charges  that  defendant  did 
not  **  file  "  the  writs  "  according  to  the  necessary  and 
accustomed  practice."  The  objection  taken  is  rather  in 
the  nature  of  a  special  demurrer  on  the  ground  that  the 
statute  does  not  use  the  word  "  file  " ;  but  the  declara- 
tion imports,  after  verdict,  that,  by  the  "  necessary  and 

(a)  9M.  i  W.  659.  (6)  4  Man.  §•  G.  108. 

(c)  2A^iE,  256. 
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IIl'kter 

T. 

Caldwell.  Ktiowles  and   SaxvltTison   contra.     The  question  in- 

volved in  the  present  case  was  so  much  a  matter  of  law 
that  the  learned  Judge  should  have  taken  it  upon 
himself.  The  statute  does  not  require  the  writs  to  be 
"  filed.**  TidcCs  New  Practice^  p.  17,  in  treating  of  the 
practice  of  continuing  process  since  stat.  2  &  3  W.As. 
c,  S9k,  says  nothing  of  filing.  In  Knawlcs  v.  Stevens  (a) 
it  was  held  a  bad  plea,  to  debt  on  bail  bond,  that  no 
affidavit  of  debt  had  been  filed  against  the  principal: 
"  the  statute"  (12  G.  1.  c.  29.  s.  2.),  Alder  son  B.  ob- 
served, "  does  not  say  'made  and  filed.*"  The  prac- 
tice in  continuing  process  to  save  the  Statute  of  Limit- 
ations was  the  subject  of  discussion  in  Williams  v. 
Hoberis  {b)  and  Williams  v.  IVilUams  (c) ;  yet  there  is  no 
intimation  in  those  cases  that  filing  the  writs  is  any 
part  of  such  practice :  and,  by  the  practice  before  the 
statute,  the  continuances  were  mere  matter  of  form,  and 
might  be  entered  at  any  time.  There  was,  then,  no 
question  for  a  jury.  If  an  attorney  were  sued  for  al*- 
lowing  his  client  to  execute  a  lease  with  unusual  cove- 
nants, could  the  jury  decide  what  covenants  were  usual  ? 
It  is  difficult  to  understand  how  the  question  in  the  pre* 
sent  case  could  be  for  the  jury,  when,  in  an  action  for 
malicious  prosecution,  according  to  Blackford  v.  Dod  {d) 
and  Panton  v.  Williams  (e),  the  question  of  probable 
cause  is  for  the  Judge.    Elkinglon  v.  Holland  {g)  and 

(o)  1  Cr.  M,4c^  26.   5".  C.  4  Tyr,  1016. 

(6)  1  Cr,  M.  ^  R,676.  S.C.  5  Tyr,  421. 

(c)  10  A/.  ^  W,  174.  (rf)  2  i?.  §•  Ad.  179. 

(e)  2  Q.  B,  169.  Sec  Turner  v.  Ambler,  decided  in  this  vacau'on.   Post* 

U)  9  M.^  fr.659. 
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Bulmer  v.  Gilman  {a)  shew  that  questions  of  negligence,    QueenU  Bench. 

with  reference  to  matters  of  law,  are  virtually  for  the '  _ 

sole  determination   of  the  Judge.     Even    if  filing  is        Hontib 
necessary,  it  is  no  part  of  the  attorney's  duty.     He  has      Caldwul. 
merely  to  return  the  writ,  that  is,  take  it  to  the  proper 
office,  and  is  not  pnswerable  in  respect  of  anything  that 
may  be  done  with  the  writ  afterwards. 

Secondly,  the  judgment  must  be  arrested.  Stat.  2  &  8 
/F.4.  r.  39.  s.  10.  does  not  require  the  writs  to  be  "  filed." 
Assuming  that  *' filing"  is  necessary  according  to  the 
practice  of  this  Court,  such  practice  is  not  added  to  the 
statute :  and  a  Court  of  e^^or,  in  dealing  with  this  de- 
claration, would  know  nothing  of  such  practice.  At 
til  events,  the  declaration  should  have  averred  that 
" filing **  was  necessary  according  to  the  practice:  if 
there  had  been  such  an  averment,  it  might  now  be 
tiken  to  have  been  proved. 

Another  objection  to  the  declaration  is,  that  it  does 
Oct  allege  that  there  was  good  cause  of  action  against 
hicks.  It  is  said  in  note  (1)  to  Benson  \,  Welhi^{h)^ 
which  was  an  action  for  an  escape :  "  It  is  necessary  in 
this  action  to  aver  and  prove  that  the  plaintiff  had  a 
cause  of  action  against  the  person  who  escaped ; "  and, 
in  note  (a) :  *'  The  same  rule  holds  in  an  action  against 
an  attorney  for  negligence  in  conducting  a  suit." 

Cur.  adv.  villi. 

Lord  Denman  C.  J.,  on  a  subseqiient  day  in  this 
▼acation  (Febrtiaiy  25th),  delivered  the  judgment  of  the 
Court. 

This  was  an  action  for  negligence,  against  an  attorney, 
'n  ''^hich  a  verdict  passed  for  the  plaintiff  a  second  time 

(«)  4  lion.  I'  G.  108.  (6)  2  Wms.  Saund,  150  d,  6th  ed. 
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on  a  new  trial.  The  deFendant  now  seeks  to  set  that 
aside  on  several  nlleged  grounds  of  misdirection,  or  to 
arrest  the  judgment  for  a  defect  in  the  declaration. 

The  action  in  which  the  alleged  negligence  took 
place  was  one  in  which  Hunter  sued  one  HickSf  and  it 
had  become  necessary  to  comply  with  the  requisitions 
or  the  10th  section  of  stat.  2  &  3  IV.  4f.  c.  39.,  in  order 
to  save  the  Statute  of  Limitations.  Caldwell  was  Hunters 
attorney,  and  had  in  two  instances  failed  to  comply  with 
them  ;  and  Hunter  was  in  consequence  nonsuited. 

On  the  present  trial  it  was  alleged  that  there  had 
been  a  miscarriage  on  the  part  of  the  learned  Judge  in 
three  respects ;  the  declaration  alleging  that  the  de« 
fendant  "  did  not**  "  duly  file  the  said  writs"  with  the 
proper  officer  "  according  to  the  necessary  and  accus- 
tomed practice"  of  the  Court,  and  the  negligence 
proved  in  fact  having  been  the  not  bringing  to  the 
Treasury  of  this  Court,  in  two  instances,  the  writs 
issued  to  save  the  statute,  till  after  the  expiration  of 
the  five  months  limited  by  stat.  2  Sc  S  W.  4.  c.  39. 
s.  10.,  in  order  to  their  being  entered  of  record.  The 
learned  Judge  is  said  to  have  been  wrong,  first,  in 
holding  that  "  filing"  was  at  all  made  necessary  by  the 
statute;  secondly,  in  saying  that  *^  filing"  was  included 
within  the  word  "  returning,"  which  is  the  expression 
used  by  the  statute ;  and,  thirdly,  and  more  materially, 
in  leaving  the  question  of  negligence  to  the  jury,  who 
ought  to  have  been  directed  by  him,  as  on  a  matter  of 
law,  that  the  omission  proved  did  not  amount  to  that 
crassa  negligentia  for  which  alone  an  attorney  could  be 
responsible  in  damages. 

It  appeared  at  the  trial  that  Hicks  was  the  drawer  of 
bills,  given  by  him  to  the  plaintiff,  who  had  a  claim  on 
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him  for  money  lent,  and  that  the  Statute  of  Limitations  Queen*s  nench, 

would  run  against  iheni  on  the  7th  June  1833.     Hicks  

was  keeping  out  of  the  way ;  and  there  appeared  no  im- 
mediate prospect  of  being  able  to  serve  him:  this  was 
the  state  of  things  when  the  defendant  was  retained  by 
the  plaintiff;  and  the  immediate  object  was  to  keep  alive 
the  right  of  action.  Accordingly,  the  first  writ  was 
sued  out,  1st  June  1833  ;  and  Hicks  was  not  served  till 
FAruary  1839:  for  the  interval  the  writ  was  duly  con- 
tinued, except  in  two  instances,  in  one  of  which  a  writ 
issued  in  continuance  was  brought  to  the  office  two 
days  too  late,  in  the  other  nineteen. 

The  statute  provides  that  no  first  writ  shall  be  avail- 
able to  prevent  the  operation  of  the  statute  limiting  the 
time  for  commencing  the  action,  unless  (as  applicable 
to  the  present  case)  "  such  writ  and  every  writ  (if  any) 
issued  in  continuation  of  a  preceding  writ,  shall  be 
returned  non  est  inventus,  and  entered  of  record  within 
one  calendar  month  next  after  the  expiration  thereof, 
induding  the  day  of  such  expiration,  and  unless  every 
writ  issued  in  continuation  of  a  preceding  writ  shall  be 
issued  within  one  such  calendar  month  after  the  expira- 
tion of  the  preceding  writ,  and  shall  contain  a  memoran- 
dum indorsed  thereon  or  subscribed  thereto,  specifying 
the  day  of  the  date  of  the  Hrst  writ;  and  "  (this  word 
should  probably  be  **  such  ")  "  return  to  be  made  in 
bailable  process  by  the  sheriff  or  other  officer  to  whom 
the  writ  shall  be  directed,  or  his  successor  in  office, 
^d  in  process  not  bailable,  by  the  plaintiff  or  his  at- 
torney suing  out  the  same,  as  the  case  may  be." 

Two  things  are  in  terms  required  by  the  statute  to 
I>e performed  within  the  limited  time:  returning  non  est 
inventus,  and  entering  of  record  ;  the  former  of  which. 
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in  process  not  bailable,  as  this  was,  is  to  be  done  by 
the  plaintiff's  attorney,  where  he  sues  by  attorney  ;  the 
latter  beyond  any  question  must  be  done  by  the  officer 
of  the  Court.  But^  as  this  officer*s  duty  is  limited  to 
the  entering  of  such  writs  on  record  as  are  brought  to 
him,  a  duty  clearly  arises  on  the  attorney,  who  sues  out 
the  writ,  and  returns  it  non  est  inventus,  to  bring  the 
writ  to  him  for  the  purpose  within  the  limited  time; 
and  this  duty  arises  upon  the  requisitions  of  the  statute; 
it  is  implied  from  them,  if  not  expressed  in  the  words. 
Before  the  statute  passed  no  such  duty  existed,  for  no 
continuances  need  have  been  entered,  until  the  Statute  of 
Limitations  was  pleaded,  and  the  plaintiff  came  to  reply 
thereto.  Since  the  statute,  the  whole  object  of  suing 
out  the  writ,  of  indorsing  the  date,  and  returning  it  non 
est  inventus,  will  be  defeated,  unless  the  writ  be  in  due 
time  carried  to  the  office :  and  it  would  be  unreasonable 
to  hold  that  it  is  not  incumbent  on  the  attorney  to  do 
this,  who  has  the  custody  of  the  writ,  and  who  alone 
can  be  presumed  to  know  anything  of  the  requirements 
of  the  statute.  In  the  present  case  it  would  be  specially 
unreasonable;  for  under  the  circumstances  it  was  the 
main  object  of  his  retainer  to  keep  alive  the  right  of 
action  bv  a  due  observance  of  the  statute. 

At  the  trial,  this  duty  of  bringing  to  the  office  was 
urged  by  the  plaintiff  to  be  imposed  by  the  statute,  and 
to  be  properly  described  by  the  word  "  filing,"  which  it 
was  said  was  included  under  the  word  '*  returning:"  the 
declaration,  however,  charged  only  a  neglect  to  file  **  ac* 
cording  to  the  necessary  and  accustomed  practice"  of 
the  Court ;  and  the  Judge,  adverting  to  the  language  of 
the  statute,  and  pointing  out  that  the  word  ^'  filing"  was 
not  found  in  it,  told  the  jury  that  he  thought  that  word 
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io  the  declaration  might  have  the  sense  of  bringing  to  Qunn's  Senck. 

the  office,  and  that,  in  that  sense,  filing  was  included  * 

under  the  word  ♦*  returning,"  and  was  therefore  a  part       Hukti* 

of  the  attorney's  duty.     And  to  this  we  see  no  objec-     Caldwblu 

tioa:  the  allegation  has  reference  to  the  practice  of  the 

Coart;  and  the  word  *' filing,"  in  reference  to  matters 

of  practice,  is  very  commonly  used  to  express  the  duty 

of  bringing  to  the  proper  office,  as  the  case  may  be, 

writs,  pleadings,  affidavits  and  other  such  matters  for 

sife  custody,  or  enrolment.     The  duty  of  filing  in  this 

stttte  may  be  properly  considered  as  included  under 

the  word  "returning;"  for  an  attorney  merely  to  write 

"  Don  est  inventus  "  on  the  back  of  a  writ,  and  put  it  in 

•t 

his  desk,  is  not  to  complete  the  act  of  returning  it,  which 
properiy  means,  in  this  case,  to  make  such  answer,  touch- 
ing the  execution  of  the  writ,  as  shall  authorize  the 
issuing  of  another  in  continuation  of  it,  and  connect  the 
two  together  on  the  same  record ;  and  for  this  purpose 
a  necessary  step  is  the  bringing  to  the  office.  It  was 
not  contended  that  "  filing "  was  the  duty  of  the  at- 
torney in  any  other  sense  than  this ;  nor  could  it  be :  if 
filing  means  only  the  putting  on  a  file  in  the  office,  or 
doing  anything  with  it  after  it  arrives  there,  that  clearly 
most  be  the  duty  of  the  officer,  and  cannot  be  charge- 
tUe  on  the  attorney ;  he  cannot,  indeed,  be  allowed  to 
meddle  with  it  for  that  purpose.  The  Judge,  therefore, 
could  not  nonsuit  on  this  objection  as  for  want  of  proof; 
if  available  at  all,  it  was  upon  the  record.  These  re- 
inarks  dispose  of  the  two  first  grounds  taken  on  the 
argamenL 

On  the  third  ground,  we  think  the  question  of  negli- 
pQce  by  not  complying  with  the  practice  of  the  Court 
^Bi  a  question  of  fact  for  the  jury,  although,  like  many 
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others  which  turn  on  matters  of  law,  it  was  proper  to 
direct  the  jury  positively  as  to  the  premises  from  which 
they  were  to  draw  their  conclusion.  Thus  it  watt  the 
province  of  the  Judge  to  inform  the  jury  for  what  species 
or  degree  of  n^ligence  an  attorney  was  properly  an- 
swerable, and  what  duty  in  the  case  before  them  was 
cast  upon  him  either  by  the  statute  or  the  practice  of 
the  Court ;  but,  having  done  this,  it  was  right  to  leave  to 
them  to  say,  considering  all  the  circumstances,  and  the 
evidence  of  the  practitioners,  whether,  in  the  first  place, 
the  attorney  had  performed  his  duty,  and,  in  the  second, 
in  case  of  non-performance,  whether  the  neglect  was  of 
that  sort  or  degree  which  was  venial  or  culpable  in  the 
sense  of  not  sustaining  or  sustaining  an  action.  The 
learned  Jadge  appears  to  have  done  this ;  and  it  is  not 
objected  that  he  left  the  case  too  favourably  for  die 
plaintiff;  indeed  we  are  inclined  to  think  that  a  two« 
fold  omission,  and  in  one  instance  for  nineteen  days,  by 
an  attorney  employed  for  the  very  purpose  of  keeping 
the  action  alive,  and  charging  his  client  for  the  perform* 
ance  of  a  plain  duty,  would  have  warranted  a  stronger 
direction. 

We  come  lastly  to  consider  whether  the  judgment 
ought  to  be  arrested :  and  this  was  contended  for  on 
the  ground  that  the  declaration  disclosed  no  duty  the 
breach  whereof  was  actionable;  in  other  words,  that 
neither  by  the  statute  nor  according  to  the  practice  of 
the  Court  was  it  the  duty  of  the  attorney  to  file  the 
writ.  Now,  if  there  be  any  sense  of  the  word  •*  filmg" 
according  to  which  by  the  practice  of  the  Court  it  is  his 
duty  to  file  the  writ,  after  verdict  that  will  be  suflScieiit : 
and  we  have  already  said  that  we  think  filing  may  tea* 
sonably  be  understood  of  bringmg  the  writ  into  the 
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office  for  the  purpose  of  its  being  entered  on  record,  Queen*s  Bench. 

and  that  it  is  the  duty  of  the  attorney  to  bring  it  in.    It  

is  unnecessary,  therefore,  to  go  at  greater  length  into  Hunw* 

this  point*  Caldwskl. 
Hie  rule  therefore  will  m  all  points  be  dischavged. 

Rule  discharged  (a). 

(a)  Reported  by  H>  Damons  Esq. 


lb  KtMer  term  {AprU  setfa)  1847,  Crcwder  mored  that  payment  of  Monday, 
Ifce  OMts  of  the  fint  trial  (see  p.  70,  note  (a),  antd)  by  the  defendant  ^^  ^^' 
niglit  be  ordered  as  a  part  of  the  rule  discharging  the  former  rule  nisi.   After  a  yerdict 
IW  point  had  been  mentioned  immediately  after  the  delivery  of  the  abore  ^^^^^  ^^ 
ja^meaty  and  the  contiderBtion  of  it  referred.      JTnoiofet  and  BovSU  tained  a  rule 


ihmed  came  in  the  fint  instance.     Crowder  and  Ball  supported  the  rule,   nisi  for  a  new 

trial  on  the 
ground  of  the 
Ar  CWrtdm    (Lord  Dutmax   C  X,    Pattison,    Wiohtxak    and  verdict  being 

£iuJlk>    Tbadefendani  must  pay  the  ooets  of  the  first  trial.     The  re^  againsteri- 

iiid  of  the  Court  to  arrest  the  judgment  on  the  second  trial  has  the  ?f^'-°^^ 

iniie  effect  now  as  if  it  had  been  pronounced  on  the  fint  trial:  and  ment.  The 

dMrefore  Uie  new  trial  diust  be  oonridered  as  haying  been  granted  on  the  Court,  on  cause 

gnaad  of  a  vetdiot  against  erxdence,  and  consequently  on  payment  of  costs.  ^^(J  Jfl^r  n 

Rule  absolute,    new  trial,  but 
did  not  decide 
tb  other  point,  and  reserred  the  question  of  costs.     Plaintiff  succeeded  again :  and  de- 
Mant  obtained  a  rule  nisi  for  a  new  trial,  or  to  arrest  judgment  on  the  ground  for- 
■Mrly  taken.     The  rule  was  discharged. 
Ordered  that  defendant  should  pay  the  costs  of  the  first  trial. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  frwn  the  Queen's  Bench.) 

Caldwell  against  Hunteb.  February^, 

1848.] 

E^RROR   was  brought  upon  the  above  judgment  For  marginal 

Besides  the  common  assignment,  it  was  specially  ant^! 
assigned  for  error,  that  the  filing  of  the  said  writs  was 
Dot  necessary  for  the  purpose  of  saving  the  Statute  of 
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Limitations ;  and  that  it  was  not  the  duty  of  the  de- 
fendant below  (plaintiff  in  error)  to  file  such  writs* 

Bovillf  for  the  plaintiff  in  error.  The  declaration 
charges  the  plaintiff  in  error  with  a  breach  of  duty  in 
not  filing  certain  writs  issued  for  the  purpose  of  saving 
the  Statute  of  Limitations.  But  the  retainer  and  em- 
ployment are  not  so  alleged  as  to  shew  that  any  such 
duty  attached.  It  is  alleged  that  he  was  retained  and 
employed  to  conduct  a  suit  for  the  recovery  of  money. 
It  is  afterwards  alleged  that  he  sued  out  writs  for  the 
recovery  of  the  said  sum  of  money  **  and  for  the  pur- 
pose of  preventing  the  aforesaid  cause  of  action,**  &c. 
*^  from  being  defeated,  and  barred  by  the  Statute  of 
Limitations."  But  the  last  mentioned  purpose,  for  die 
nonfulfilment  of  which  the  action  is  brought,  is  not 
within  the  terms  of  the  alleged  employment.  {Maule  J. 
The  particular  breach  is  laid  under  a  videlicet,  and  is 
preceded  by  a  general  allegation  of  negligence ;  the  de- 
claration, after  verdict,  would  be  good  without  setting 
out  the  particular  manner  in  which  the  duty  was  neg- 
lected. CressweU  J.  He  sued  out  the  writs  for  the  pur- 
pose for  which  he  was  employed,  and  did  not  keep 
the  action  alive.  He  is  so  to  conduct  the  suit  thai  the 
statute  may  not  run.  Unless  the  alleged  instance  of 
negligence,  viz.  his  not  filing  the  writs,  is  conclusive 
against  the  general  allegation  of  negligence,  the  decla- 
ration is  sufiicient]  (On  this  point  Baoill  referred  to 
Granger  v.  Collins  (a),  where  it  was  held  that  the  pro- 
mise was  laid  more  largely  than  the  premises  in  the 
declaration  would  warrant.) 

Secondly.  Stat.  2  &  S  fT.  4.  c.  89.  5.  ]  0.  does  not 
make  it  necessary  that  writs  in  continuance  of  process 

(a)  6  if.  4  r.i58. 
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should  be  filed.      iCresmell  J.    The  declaration  does   Qitam'i  Bench. 
not  allege  that  the  duty  arose  out  of  the  statute,  but      ^  o*^»j 
out  of  "  the  necessary  and  accustomed  practice  "  of  the      Caldwell 
Court.    How  can  we  tell  whether  it  did  so  or  not?]       Huvtib. 
This  Court  will  take  judicial  notice  of  the  practice  of 
all  the  superior  courts.    The  practice  in  this  matter  is 
prescribed  by  the  statute ;  smd,  if  the  practice  alleged 
in  the  declaration  is  other  than  the  practice  so  pre- 
scribed, it  cannot  be  the  proper  practice.    The  statute 
prescribes  that  the  writs  shall  be  returned  and  entered 
of  recordi  and  nothing  more.     If  the  filing  is  a  neces- 
sary part  of  the  return,  the  declaration  should  have 
alleged  that  the  writs  were  not  returned ;  if  it  is  a  neces- 
sary part  of  the  entering  on  record,  that  they  were  not 
entered  of  record :  if  it  is  no  part  of  either  process^ 
then  it  cannot  be  necessary.  IParke  B.  It  may  be  one  of 
the  steps  in  either  process,  and  it  is  stated  to  be  neces- 
sary.] {Bomll  then  proceeded  to  cite  the  same  authorities 
which  have  been  already  mentioned  in  the  report  of  the 
argument  below,  to  shew  that  filing  was  not  necessary. ) 

WatsoHj  contr^  was  stopped  by  the  Court. 

Parke  B.  We  think  the  breach  in  the  declaration 
is  well  assigned.  The  duty  alleged  is  that  the  defendant 
should  '*  use  proper  skill  and  due  care  and  diligence  in 
and  about  prosecuting  and  conducting  the  said  suit ; " 
and  the  breach  is  that  he  *'  did  not "  **  use  proper  skill 
and  due  care  and  diligence  **  in  that  behalf.  The  in- 
stance given  of  his  want  of  care  is  that  he  did  not  **  duly 
file**  certain  writs,  which  he  knew  were  sued  out  for  the 
purpose  of  saving  the  Statute  of  Limitations,  ^^with 
the  proper  officer  in  that  behalf  of  the  said  Court,  ac- 
cordbg  to  the  necessary  and  accustomed  practice  of 


86 


[EXCH.  CH.  HILARY  VACATION.] 


Volume  X. 
[1848.] 

Caldwiu. 

T, 
HffmEBB. 


the  said  Court''  After  verdict  we  must  take  it  to  be 
part  of  the  necessary  practice  that  the  writs  should  be 
so  filed.  The  reason  ^ven  by  the  Court  of  Queen's 
Bench  is  quite  satisfactory:  '*if  there  be  any  sense  of 
the  word  *  filing'  according  to  which  by  the  practice  of 
the  Court  it  is  his  duty  to  file  the  writ)  after  verdict  that 
will  be  sufficient" 

Maule  J.  The  finding  of  the  jury  establishes  that 
it  is  part  of  the  practice  of  the  Court  of  Queen's 
Bench  that  the  attorney  who  sues  out  writs  fi>r  the  pur^ 
pose  of  saving  the  Statute  of  Limitations  should  *<  file  " 
them  with  the  proper  officer  of  the  Court  It  has  been 
argued  that  this  Court  is  bound  to  notice  the  practice  of 
the  superior  courts,  and  that  we  cannot  fiul  to  notice 
that  there  can  be  no  such  practice  as  the  jury  have  found. 
There  certainly  are  instances  where  judicial  notice  is 
taken  of  practicOi  That  is,  where  it  is  prescribed  by 
statute,  or  by  common  law :  but  there  is  much  practice^ 
in  addition,  which  is  not  prescribed  by  either.  The 
practice  in  question  may  be  an  instance  of  that  which  is 
not  so  prescribed.  However  that  may  be,  its  existence 
is  averred,  and  has  been  found  by  the  jury. 

Cresswell  J.,  £.  V.  Williams  J.,  Rolfe  B.  and 
Platt  B.  concurred. 

Parke  B.  With  regard  to  the  question  whether 
one  Court  will  take  judicial  notice  of  the  practice  of 
other  Courts^  old  cases  say  that  notice  is  taken  whether 
the  course  of  proceeding  requires  a  distringas  or  a 
habeas  corpora.  I  think  it  enough  to  say  that  in  this 
declaration  there  is  a  well  assigned  breach  of  duty. 

Judgment  affirmed  (a). 


(a)  Reported  by  H»  Davison,  Esq. 


X  VICTORIA.  87 

Q.ineen*B  Bench. 
1847. 


:'^.^l:K^: 


Tuudayy 
against  YAUGfiAH.  Februmym. 


ASSUMPSIT.    Tbe  declaration  stated  that,  before  An  agreement 
to  ffive  tiD  & 

the  agreement  thereinafter  mentioned,  defendant  house  and 
VIS  possessed  of  a  house  in  which  he  carried  on  the  busing  for  * 
tnde  of  a  maker  and  seller  of  ginger  beer,  and  was  also  o^^^a^  ht 
then  possessed  of  a  certain  recipe  for  making  ginger  ^^.  "^^  ^^ 
beer.    That  it  was  agreed  by  plaintiff  and  defendant  ^thin  one 

mile  of  the  said 

that,  in  consideration  of  7/.  to  be  paid  to  defendant  by  bouse  under  a 
plamti£^  dc&ndaat  shoald  give  up  possession  to  plaintiff  sol,  is  not 
of  the  houses  together  with  the  goodwill  of  the  said  trade,  gr^d^Oiat  Uie 
ind  tbe  recipe  for  making  ginger  beer ;  and  that  def<Hid-  ^deu'u^ 
int,  for  the  consideration  aforesaid,  further  agreed  not  to  ^^  ^d*""* 
•pea  any  shop  in  the  same  line  of  business  within  one  "?»y  continue 

*'  ^  though  the  pur- 

mile  of  the  house  afinresaid,  under  a  forfeiture  of  20/.  chaser  ceases  to 

carry  on  the 

Averment  of  mutual  promises,  and  that  plaintiff  paid  business. 

I'f  or  QOCM  the 

the  ?L  to  defendant,  and  took  possession  of  the  house,  agreement  re- 
recipe  and  goodwill.    Breach,  that  defendant  had  opened  as^bdngVoTa 
a  shop  as  maker  and  seller  of  ginger  beer  within  the  of^^^  vSue*of 
prohibited  distance,  and  had  thereby  forfeited  201,,  which  ^^ 
lie  had  not  paid. 

Plea,  Non  assumpsit     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Middle-' 
^attbgs  after  Hilary  term,  1846,  the  plaintiff  offered 
in  eWdence  an  unstamped  agreement  in  the  terms  stated 
in  the  declaration.  It  was  objected  that  the  subject 
iQ&tter  was  of  the  value  of  20/t,  and  the  written 
^%reeiD»it  therefore  inadmissible  for  want  of  a  stamp. 
His  lordship  overruled  the  objection,  but  reserved  leave 

G  4 
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to  move  to  enter  a  nonsuit    Verdict  for  plaintifl^  damages 
71.  lOs. 

PearsoUf  in  Easter  term  last,  obtained  a  rule  nisi  to 
enter  a  nonsuit  on  the  above  objection;  or  to  arrest 
the  judgment  on  the  ground  that  the  agreement  was 
illegal,  as  being  in  restraint  of  trade. 


Pdendoiff  now  shewed  cause.  The  matter  of  this 
agreement  was  not  of  the  value  of  20L,  but  of  7A  only, 
the  price  payable  on  the  sale  from  the  defendant  to  the 
plaintiff.  The  sum  to  be  paid  by  way  of  forfeiture  on 
breach  of  the  agreement  is  a  penalty  merely,  and  not 
liquidated  damages.  In  Ames  v.  HiU  (a)  it  was  held 
that  an  agreement  to  confess  judgment  for  SO/.,  to  se- 
cure payment  of  5/.,  was  not  an  agreement  for  pay- 
ment of  above  20/.,  requiring  a  stamp.  Even  where  a 
sum  was  fixed  upon  as  ** damages  ascertained"  for  a 
breach  of  contract,  the  party  making  default  was  bdd 
not  liable  beyond  the  damages  actually  sustained; 
Eandal  v.  Everest  (&) :  and  Astley  v.  fVeldon  (c)  and 
Smith  V.  Dickenson  {d)  are  to  the  same  effecL  The 
stamp  duty  on  bonds  is  regulated  by  the  amount  se- 
cured, and  not  by  the  amount  of  the  penalty. 

The  agreement  is  valid,  though  it  contains  no  limitation 
as  to  the  time  for  which  defendant  is  to  abstain  from 
carrying  on  the  business :  Hitchcock  v.  Coker  {e).  There 
is  a  limitation  as  to  place ;  and  an  agreement  in  restraint 
of  trade  is  good  if  it  is  partial  as  to'  either  time  or 
place. 


(a)  2  p.  4r  P.  15a 

(c)  2  B.^P.  346. 

(«}  6J.t£.  438.     And 


(b)  Moo.  ^  M.  41. 
(d)  SB.^  P.6S0, 
Archer  t.  Martk,  6J.fJS,  95ft. 
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On  a  later  day  in  this  term  {February  12th),  Pearson   QmenU  Bench. 
wag  beard  in  support  of  the  rule.    The  agreeooeot  was  ■ 

of  the  value  of  20/.;  for  the  jury  were  bound  to  give  P"«""o* 
that  sum  as  damages.  Where  an  agreement  contains  \avqbax. 
stipulations  of  various  degrees  of  importance,  and  the 
breach  of  which  involves  damages  certain  in  some  cases 
and  uncertain  in  others,  and  the  same  sum  is  payable 
Ibr  a  breach  of  any  one  of  the  stipulations,  that  sum 
is  beld  to  be  a  penalty,  and  not  liquidated  damages ; 
KmbU  T.  Farren  (a),  Homer  v.  Flintoff{b).  But  the 
som  18  to  be  taken  as  liquidated  damages  when  it  is  pay- 
able OQ  breach  of  some  one  stipulation  only.  The  latter 
hraoch  of  this  rule  is  established  by  many  authorities ; 
bnae  v.  Peers  (c),  Leighton  v.  Wales  (d),  Farrant  v. 
(Mm  {e)j  Denton  v.  Richmond  (g). 

The  agreement  is  illegal;  for  the  defendant  is  re- 
stnined  in  his  business  for  life,  and  even  though  the 
plaintiff  should  use  the  house  for  the  purposes  of 
some  other  business.  The  restraint  on  the  defendant 
is  duproportioned  to  the  protection  required  by  the 
plabtiff.  The  agreement  is  in  effect  a  protection  of  the 
bouse. 

Lord  Denman  C.  J.  I  think  this  agreement  did  not 
require  a  stamp.  As  to  the  other  point,  there  is  no  case 
^bich  decides  that  an  agreement  in  restraint  of  trade  is 
iUegal  because  it  is  for  life.  It  does  not  follow  that  the 
plaintiff  will  not  require  the  protection  of  the  agree- 
i&ent  because  he  may  not  himself  continue  the  busi- 


(fl)  6  Bing.  141.  (6)  9  M,  i  W,  678. 

(c)  4  Bur.  2225.  {d)  S  J/,  jf  ^^-  ^45. 

(0  SB.i  Aid.  692. 
b)  1  C.  tr  311  7S4.  \  S.C.S  7y.  6sa 
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ness:  he  may  sell  the  business,  and  sell  it  on  better 
tenns  on  account  of  the  protection  secured  to  it  by 
such  an  agreement 

Pattsson  J.  I  am  of  the  same  opinion.  Even  if 
the  cases  cited  did  establbh  the  point,  which  they  do 
not,  that  the  jury  were  bound  to  ^ve  20/L  as  damages 
in  this  case,  yet  that  20^  is  not  the  subject  matter  of  the 
agreement.  With  respect  to  the  other  point,  the  agree- 
ment is  perfectly  legal ;  the  restraint  of  trade  is  limited 
as  to  distance,  although  it  is  not  as  to  time.  * 

G>LBRiDOE  and  Wiohtman  Js.  concurred. 

Rule  discharged,  (a) 

(a)  Reported  by  H,  Daoiioit,  Efq. 


Fdnwxry  9th. 


Lovelock  against  Franbxin. 

(On  motion  for  new  trial.) 


Reported,  8  Q.  B.  S79. 
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The  QoEEN  against  The  Churchwardens  and     ^J^J 
Overseers  of  Bangob. 


loth. 


MANDAMUS  to  the  churchwardens  and  overseers   ^"^5'  ^«  ^^ 

Ifi  rochial  Assess- 

of  the  parish  of  Bofigorj  Carnarvonshire.  ">«»*  ^^  6  & 

The  following  facts  were  set  out  in  the  suggestion  <•  s.,  the  Poor 

-,._,,  .lit  II        ^"^  Commis- 

01  the  wnt:  That  a  representation  had  been  made  by  sionen  having, 
the  cborchwardens  and  overseers  aforesaid  to  the  Poor  rected  to  the 
Liir  Commissionersy  that  a  fair  and  correct  estimate  ^^^  ordered 
fcr  the  purpose  of  making  rates  for  the  relief  of  the  ^^  *  *^®y 
poor,  in  conformity  with  the  requirement  of  the  Poor  "^^  ^ , 

*  "  *  union  should 

Bates  Assessment  Act,  6  Sc  7  fF.4}.  c.  96.5  could  not  be  ^  made  and 

the  money  pro- 

made  in  their  parish  without  a  new  assessment :  That,  vided  for  by  a 
inconsequence,  the  Poor  Law  Commissioners  made  an  rates  of  the  ^ 
Older,  dated  19th  July  1838,  in  pursuance  of  their  ^IJ^nT^**^ 
powers  under  the  said  act,  directing  that  a  survey  and  ^J^lcere*^ 
valuation  &c.  should  be  made,  and  that  the  guardians  ^'^e  P"i»h  ^ 

°  make  a  separate 

of  the  poor  of  the  Bangor  4*  Beaumaris  Union  (in  which  ^^  for  raising 

^  the  required 

Bangor  is  contained)  should  contract  with  and  appoint  sum :  Held, 

a  surveyor  to  make  such  survey  and  valuation  within  of  the  guardians 

a  time  and  on  terms  to  be  specified  in  the  contract,  cause,  if  the 

Tlie  order  also  directed  that  the  money  which  should  2iem*p^Irto 

be  paid  under  such  contract  for  such  survey  and  valu-  of^^tw^*"^^ 

modes  payment 
ikooU  be  made^  then  the  order  of  the  Poor  Law  Commissioners  was  invf  lid,  as  illegally 
^■Rcdng  payment  in  one  mode,  and  the  guardians  were  therefore  mak'ng  an  order  of 
^  ovn  authority,  which  they  could  not  do. 

fifimrt,  whether,  under  this  section,  the  order  of  the  Poor  Law  Commissioners  that  a 
^"t^  should  be  made,  ought  not  to  be  addressed  to  the  guardians,  parish  officers,  and 
<^  cAcers  from  whom  the  *< representation**  mentioned  in  the  first  part  of  sect.  3  proceeds. 

Qkore,  whether  the  words  **as  they  may  see  fit,**  in  this  section,  refer  to  the  Poor 
Urn  ConmiissionerB  or  the  guardians. 

Qvtfrr,  whether,  under  stat.  4  &  5  H^,  4,  c.  76.  5.  105.,  rules  bad  in  themselves,  but 
BM  mnored  by  certiorari,  must  be  obeyed ;  or  whether  that  section  only  provides  that 
^  removed  by  certiorari  must  be  obeyed  until  they  have  been  declared  illegal  by  the 
^^  of  QBeen*8  Bench. 
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ation  should  be  paid  by  the  said  guardians^  and  should 
be  provided  for  by  a  charge  on  the  poor  rates  of  the 
said  parishi  such  charge  to  contain  a  provision  for  pay* 
ing  off  not  less  than  one  fiflh  of  the  sum  so  charged  on 
the  rates,  and  the  interest  to  accrue  thereon,  in  each 
succeeding  year,  until  the  whole  should  be  repaid.  In 
pursuance  of  the  above  recited  order,  the  guardians  of 
the  said  Union  appointed  one  Edward  Phillips  to  make 
such  survey  and  valuation  under  a  contract  specifying 
as  above.  E.  Phillips  made  and  completed  the  survey 
and  valuation  within  the  time  specified  in  the  contract, 
and  thereby  became  entitled  to  the  sum  of  S48/.  lis.  6d^ 
which  sum  the  then  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Bangor  were  on  the  lOth 
January  18S9  duly  authorised  and  required  by  the 
guardians  of  the  Union  to  pay  to  E.  PhillipSf  on  or 
before  the  8th  March  then  next  ensuing,  out  of  the 
poor  rates  of  the  parish.  This  the  churchwardens  and 
overseers  refused  to  do :  and  the  sum  had  not  at  the  date 
of  the  writ  been  paid.  On  1st  January  1842,  E.  Phillips 
commenced  an  action  against  the  said  guardians  for  the 
said  sum  of  S4S/.  Us.  6d.  On  Sd  March  1842,  the  said 
guardians  gave  notice  to  the  then  churchwardens  and 
overseers  of  the  poor  of  Bangor^  that  they,  the  church- 
wardens and  overseers,  might,  if  they  thought  proper, 
defend  the  action  in  the  name  of  the  said  guardians, 
upon  giving  them  indemnity.  But  neither  they,  nor 
any  other  churchwardens  or  overseers  of  Bangor^  ever 
appeared  to  or  defended  the  action ;  and  the  same  yet 
remained  undetermined  at  the  date  of  the  writ*  On  9th 
March  1842,  a  second  order  was  duly  made  by  the 
guardians  of  the  said  Union,  requiring  the  then  church- 
wardens and  overseers  of  the  poor  oi  Bangor  to  make  a 
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Npante  rate  in  pursuance  of  the  provisions  of  stat  6  &   Quem't  Bmieh. 

7IF.4.  c;  96^  for  the  purpose  of  raising  the  said  sum  _____ 

of  S4SL  111.  Sd^  and  therewith  to  pay  to  the  said  guar- 

dim  the  said  sum  due  from  them  to  Edward  Phillips : 

wliidi  order  was  duly  served  on  the  said  then  church- 

wardeos  and  overseers ;  but  which  they  wholly  neglected 

aod  refused  to  obey.    Another  order  to  the  same  eifect, 

beviog  date  17th  January  1844^  was  made  by  the 

gondianSf  and  duly  served  upon  the   then   chnrch- 

wirdens  and  overseers,  but  was  also  disregarded. 

The  mandatory  part  of  the  writ  commanded  the 
dnircbwardens  and  overseers  to  obey  the  two  last  men- 
tioaed  orders  of* the  said  guardians,  or  to  make  some 
other  provision  for  raising  the  said  sum  of  money  for 
(he  purpose  aforesaid,  or  shew  cause  why  they  should 
not  do  so. 

fietum.  That  the  said  guardians  had  not  at  any 
time  paid  the  money  which  should  have  been  paid 
Older  the  said  contract  for  the  said  survey  and  valu- 
ttioo,  as  they  were  directed  to  do  by  the  order  of  die 
PoiMr  Law  Commissioners  of  19th  July  1838:  nor  had 
they  provided  for  the  same  by  any  charge  on  the  poor 
ntes  of  Bangor^  containing  a  provision  for  paying  off 
not  less  than  one  fifth  of  the  sum  so  charged,  and  the 
interest  thereon,  in  each  succeeding  year,  until  the 
thole  should  be  repaid,  as  they  were  also  directed  in 
the  laid  order  of  the  Poor  Law  Commissioners;  but 
had  required  the  churchwardens  and  overseers  to  pay 
the  said  sum  of  848/.  lU.  6^2.,  and  to  raise  the  same  by 
a  separate  rate  &c.  (as  in  the  two  several  orders  of 
MilfiireAl842,  and  17th  January  1844).  And  that, 
the  said  orders  of  the  said  guardians  not  being  autho- 
naed  by,  or  in  conformity  with,  the  said  order  of  die 
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Poor  Law  Commissioners,  they  the  churchwardaas  and 
overseers  had  refrained  from  obeying  the  same.  Other 
objections  were  taken  by  the  return,  viz. :  Tlmt  the  ap* 
pointment  of  Edward  Phillips  as  surveyor  was  invaUdf 
as  not  sanctioned  by  the  then  churchwardens  land  over- 
seers, and  that  his  survey  and  valuation  were  uuxHxeet 
and  defective,  so  that  a  poor  rate  assessment  made  upon 
them  would  probably  be  appealed  against,  &c 

Demurrer,  on  the  following  (among  other)  grounda : 
That  the  said  return  does  not  state  or  shew  any  suffi-* 
cient  ground  to  excuse  the  said  chorchwardens  and 
overeers  from  making  and  assessing  a  rate  upon  liie  in- 
habitants and  occupiers  of  the  parish  for  the  purposes 
in  the  mandatory  part  of  the  writ  mentioned,  and  from 
proceeding  to  levy,  collect  and  pay  over  the  proceeds  of 
the  same,  as  in  the  said  writ  commanded,  or  from 
making  some  other  provision  for  raising  the  said  sum 
of  843/.  11  &  6d^  and  paying  the  same  to  E.  Phillips; 
and  also  for  that  the  churchwardens  and  overseers  were 
bound  to  obey  and  comply  with  the  orders  of  the  guar* 
dians  of  9th  March  1842  and  17th  January  1844,  and 
to  raise,  and  provide  the  guardians  with,  money  suffideht 
to  enable  them  to  pay  E.  Phillips.  That  it  was  not 
necessary,  nor  required  by  stat.  6  &  7  ^.  4.  c;  96^  that 
the  guardians  of  the  said  Union  should  first  pay  for 
the  survey  and  valuation,  in  order  to  entitle  them  to 
call  on  the  churchwardens  and  overseers  to  raise  the 
money  due  for  the  same  and  pay  the  same  to  the 
guardians :  That  the  guardians  were  not  bound  to  pro- 
vide the  money  due  for  the  survey  and  valuation  by  a 
charge  on  the  rates  of  the  parish,  and  were  at  liberty  to 
make  provision  for  the  same  by  a  separate  rate  if  they 
should  see  fit,  and  to  order  the  chorchwardens  and 
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1847 
ta  pay  ofer  the  proceeds  thereof  to  the  guardians :  That  

the  chuTcbwardens  and  orerseers  had  power  to  chaif;e 

die  poor  rates  with  die  expense  of  the  said  surrey  &&» 

ffld  ought  to  have  raised  and  paid  over  to  the  said 

goardians  the  said  expenses  &c* 

Tlie  demurrer  was  argued  in  Hikny  term  1847  (a). 


T. 

Oveneen 
of  BAVOOft^ 


Sr  Jbkn  Jeroiss  Attorney  General,  for  the  Crown. 
Hie  Parochial  Assessment  Act,  6  &  7  fF.  4.  c.  96,  s.  3., 
Tenders  it  lawful  under  certain  circumstances  for  the 
Poor  Law  Commissioners  to  order  a  survey  to  be  made 
ttid  taken  of  the  messuages,  lands,  &c.  liable  to  poor 
Ales  in  any  parish,  or  all  or  any  one  or  more  parishes 
of  an  union,  and  a  valuation  to  be  made,  &c.,  ^  and  to 
ftect  such  guardians  to  appoint  a  fit  person  or  persons 
to  make  and  take  every  such  survey,''  &c,  <*and  valua-^ 
tion,  and  to  make  provisidn  for  paying  the  costs  of  every 
9Qch  survey,''  Sec,  *^  and  valuation,  either  by  a  separate 
rate  or  by  a  charge  on  the  poor  rates,  as  they  may  see 
fit"  In  the  present  case,  the  Poor  Law  Commissioners 
ordered  the  guardians  to  appoint  a  surveyor  to  make  a 
valuation,  and  directed  also  the  payment  to  be  by  a 
diarge  on  the  rates:  but  the  guardians  contended  that 
in  dliis  the  Commissioners  exceeded  their  power.  The 
goardians  then  made  an  order,  requiring  the  parish 
officers  to  make  a  separate  rate  for  the  same  purpose. 
The  question  is,  whether  the  Poor  Law  Commissioners, 
or  the  guardians,  are  the  parties  who  are  to  direct  in 
wbt  mode  the  sum  for  paying  for  the  survey  is  to  be 


(a)  Jattuary  16th.     Before  Lord  Denman  C.  J.,  PtUtesorif  Coleridge 
■^  Wigkiman  Js. 
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raised :  viz.,  by  a  charge  on  the  rates,  or  by  a  separate 
rate.  Upon  the  ordinary  construction,  the  guardians 
are  the  parties.  The  last  antecedent  to  the  words  *'  as 
they  may  see  fit  **  is  **  the  guardians.''  The  option  is 
therefore  left  with  them.  And  this  is  the  reasonable 
construction,  inasmuch  as  the  guardians  must  be- pre- 
sumed to  be  the  parties  best  fitted,  by  local  knowledge^ 
to  judge  which  mode  is  the  most  advisable.  IWighi' 
man  J.  Might  not  the  word  **  they  "  refer  to  **  com- 
missioners/' the  word  which  governs  the  sentence?] 
As  far  as  mere  grammatical  construction  goes,  it  might. 
The  section  may  be  read  either  way:  and  that  con- 
tended for  by  the  guardians  is  certainly  the  more  con- 
venient. As  to  the  objection,  that  a  separate  rate 
involves  a  charge  on  future  parishioners,  that  has  equal 
force  against  the  other  mode,  viz.  of  charging  the  poor 
rates  for  a  certain  number  of  years,  and  equal,  alao;, 
whether  the  commissioners  or  the  guai*dians  make  the 
order.  In  a  similar  case,  under  stat.  59  G.  S.  e.  184. 
and  subsequent  church  building  acts,  it  was  held  that 
such  past  charges  must  be  paid  out  of  a  separate  rate ; 
Rex  v.  Churchwardens  ofDursley  (a). 


Watsonj  contri.  There  are  three  ways  of  construing 
the  section :  1.  The  commissioners  may  make  the  order, 
directing  either  a  charge  on  the  rates  or  a  separate 
rate;  2.  They  may  make  an  order  directing  the 
guardians  to  provide  for  the  payment,  and  specifying 
the  mode ;  3.  They  may  simply  direct  the  guardians  to 
make  provision,  leaving  the  mode  to  them.  On  each 
construction,  the  defendants  are  entitled  to  judgment. 


(a)  SA.ffE.  l(K 
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Here,  the  guardians  are  ordered  to  provide  for  the    Queen*s  Bench. 

psjfmeot  by  a  charge  on  the  parish  poor  rates.     The 

goardiaDs,  on  the  contrary,  order  the  parish  officers  to 

make  a  separate  rate.     [Coleridge  J.     It  is  contended 

that  tbey  may,  if  the  words  **  as  they  may  see  fit  ^  apply 

to  thenu    Then  the  whole  turns  on  those  words,  or, 

according  to  the  argument,  if  the  specific  direction  of 

the  commissioners  was  given  without  authority,  their 

order  in  this  respect  may  be  rejected  as  surplusage.] 

Bat,  if  that  order  was  illegal,  as  exceeding  the  authority 

of  the  commissioners,  then,  by  stat.  4  &  5  fF.  4.  r.  76. 

ft  89, 105.,  the  guardians  ought  to  have  removed  it  by 

certiorari  instead  of  disobeying  it.     They  were  bound 

bjf  it  until  quashed. 

Sir  J.  Jervis^  Attorney  General,  in  reply.  Sect.  89 
ipplies  only  to  orders  making  charges  on  the  rates: 
1. 105  refers  only  to  orders  in  the  administration  of  the 
Poor  Laws,  of  which  this  is  not  one,  stat.  5  &  6  ^.  4. 
c.  96.  Dot  being  incorporated  with  the  former  act. 

Cwr.  adv,  vtdL 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  a  mandamus  to  the  churchwardens  and 
overseers  of  Bangor  to  make  a  rate  for  the  purpose  of 
fiisiog  a  sum  of  money  to  pay  the  costs  of  a  survey 
uid  valuation  of  the  rateable  property  in  the  parish, 
which  was  alleged  to  have  been  made  under  the  third 
section  of  stat.  6  &  7  W.4i.c.  96.  The  case  came  on 
wpoD  a  demurrer  to  the  return :  but  the  argument 
was  substantially  on  the  goodness  of  the  writ ;  and 
that  was  made  to  depend  on  the  true  construction  to  be 
given  to  the  section  above  mentioned. 


VOL.  X    N.  S. 
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The  facts  appearing  in  the  writ  are  shortly  these 
Bangor  parish  is  in  the  Union  of  Bangor  (for  what  pur 
poses  formed  is  not  stated ;  but  it  was  taken  to  be  i 
Union  for  the  administration  of  relief  only):  and  ii 
1838  the  churchwardens  and  overseers  made  a  repre 
sentation  through  the  guardians  of  the  Union  to  th< 
Poor  Law  Commissioners  that  a  survey  and  valuatioi 
of  the  rateable  property  were  necessary  to  be  made 
whereupon  the  Poor  Law  Commissioners  ordered  tbi 
makings  and  directed  the  guardians  to  appoint  a  propei 
person  for  the  purpose,  to  contract  with  and  pay  him 
and  that  the  money  should  be  provided  for  by  a  chargi 
on  the  poor  rates  of  the  parish,  which  charge  shonlc 
contain  the  provision  required  by  the  section  in  question 
for  the  payment  of  the  interest  and  the  whole  principal 
in  five  years.  An  appointment  and  contract  hare  been 
made  and  entered  into :  the  work  has  been  done :  and 
the  guardians  have  been  sued  on  their  contract.  After 
many  ineffectual  attempts  to  procure  funds  from  suc- 
cessive parish  officers,  but  never  by  way  of  charge  on 
the  rates,  the  guardians  have  ordered  the  defendants 
to  make  a  separate  rate  for  the  raising  the  required  sum : 
which  the  defendants  have  disobeyed ;  and  the  man- 
damus is  for  the  purpose  of  enforcing  obedience. 

The  section  is  framed  with  remarkable  carelessness ; 
and  it  is  impossible  to  determine  with  certainty  its 
meaning  in  all  parts.  It  begins  with  supposing  a  re- 
presentation made  either  by  guardians  of  a  union,  oi 
parish,  or  majority  of  parish  officers  competent  to  mak< 
a  rate;  and  then,  without  any  enumeration  of  these 
three  bodies,  or  direct  reference  to  them  all,  empowers 
the  Poor  Law  Commissioners  to  direct  "  such  "  guardian! 
to  appoint  a  fit  person,  and    to  make   provision   foi 
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{Niying  the  costs  either  by  a  separate  rate  or  by  a  charge  Queen*i  Bench. 

on  the  poor  rates,  as  they  may  see  Jit.     It  may  well  be  ' 

doubted  whether  the  words  *•  such  guardians  "  are  not     '^^  Qu"n 

used  by  way  of  reference  to  all  the  particular  bodies      Overseers 

before  enumerated,  and  whether  the  order  of  the  Poor 

Lair  Commissioners  ought  not  to  issue  to  that  body, 

whichever  it  was,  from  whom  the  representation  came  : 

they  clearly  must  include  both  descriptions  of  guardians : 

tod  the  doubt  is  the  stronger,  when  it  is  remembered 

that  at  the  time  of  the  act  passing  a  large  proportion  of 

the  parishes  in  England  were  not  combined  in  Unions. 

If  this  be  the  true  meaning,  then,  as  the  representation 

in  the  present  instance  came  from  the  parish  officers, 

the  order  was  bad,  for  not  being  addressed  to  them 

bat  to  the  guardians. 

Supposing,  however,  the  order  to  be  well  made  in 
this  respect,  a  more  serious  doubt  arises  on  the  mean- 
ing of  the  words  **  as  they  may  see  JU.'^  Do  they  place 
the  discretion  which  is  to  determine  the  mode  of  raising 
the  funds  in  the  Poor  Law  Commissioners  or  in  the 
gQardians?  in  those  who  issue  the  order  in  the  first 
instance,  under  which  the  survey  is  made,  or  in  those  to 
whom  it  is  issued  ?  The  guardians  are  the  last  ex^ 
pressed  antecedent ;  but,  if  the  words  *^  it  shall  be  lawful 
for  the  Poor  Law  Commissioners''  are  to  be  read  as 
gOTeming  each  clause  of  the  sentence,  then  they  become 
the  last  antecedent:  so  that  the  application  of  the 
ordinary  rule  of  construction  will  not  solve  the  diffi- 
culty. It  appears  to  us  not  necessary  to  express  any 
decided  opinion  on  this  question :  for,  if  we  agree  with 
^  prosecutors  that  *^  as  they  may  see  fit"  must  be 
read  as  if  it  were  ^^  as  the  guardians  see  fit,"  still  it  is 
clear  that  the  guardians  can  only  acquire  the  discre- 
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tion  in  consequence  of  a  direction  from  the  Poor  Law 
Commissioners.  These  last  must  first  direct  them  to 
provide  for  the  payment  in  one  or  other  of  the  two 
ways  according  to  their  discretion,  before  they  have 
power  to  provide  for  it  in  either.  But  the  Poor  Law 
Commissioners  have  made  no  such  order;  they  have 
ordered  a  charge  on  the  rates :  and,  assuming  tliat  to  be 
void,  it  only  leaves  the  order  of  the  guardians  as  one 
issuing  from  them  mero  motu :  and,  as  ail  their  power 
proceeds  from  the  statute,  and  the  statute  gives  them  no 
such  original  power,  it  seems  to  us  that  this  order  of 
theirs  was  clearly  invalid. 

This  mode  of  decision  makes  it  unnecessary  to 
decide  on  the  validity  of  the  order  of  the  Poor  Law 
Commissioners.  The  guardians  must  of  course  con* 
tend  that  it  is  bad  in  part :  but  it  has  never  been  re- 
moved by  certiorari  into  this  Court  and  quashed ;  and 
the  defendants,  therefore,  contend  that,  by  the  105th 
section  of  stat.  4  &  5  W.  ^.  c.  76.,  it  must  be  obeyed, 
€ven  if  bad.  That  section  hideed  only  provides  in 
terms  for  orders  removed  by  certiorari ;  whether  it  ex^* 
tends  to  orders,  bad  in  themselves,  but  not  removed,  it 
is  unnecessary  to  determine.  If  it  does,  it  becomes  an 
additional  reason  for  holding  the  order  of  the  guardians, 
which  is  made  in  contravention  of  it,  invalid  ;  if  it  does 
not,  and  we  may  set  it  aside  in  this  collateral  way,  still 
it  leaves  the  guardians  without  any  authority  to  mak^  . 
the  order  in  question. 

We  are  of  opinion,  therefore,  that  judgment  must  be 
for  the  defendants. 

Judgment  for  defendants  (a). 


(a)  Reported  by  H,  Merivale,  Esq. 


X.  VICTORIA,  loi 

Qtteen*s  Bench* 

1847. 


WniiAM  Thobipson  against  Georgb  Pettitt     wedneviay, 
and  George  Kobins.  February  loni. 

TRESPASS  for  taking  fixtures,  stoves,  blinds,  &c.  ^^j^J'^^^h; 
Fleas:  1.   Not  Guilty,     Issue  thereon*     2.  That  fact  was)  that 

plaintiff  bad 

tbe  goods  and  chattels  were  nottlie  plaintiif's,  mode  et  discounted  a 

forma.    Conclusion  to  the  country.     Issue  thereon.  that  5^^  in'con- 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Mid-  of^  had  de- 

Unei  sittings  after  Hilmy  term,   1846,  the  following  ^i^ff-rwa 

liicts  appeared.  collatendse- 

•^*  cunty  for  re- 

The  fixtures  were  attached  to  a  house  and  premises  payment,  the 

lease  of  his 

in  the  Strand^  which  were  in  the  possession  of  William  house,  and  had 

...  ^  also  assigned  to 

mihy  printer  and  stationer,  under  a  lease.      On  29th  him  the  fixtures' 

September  1843,  Smith  drew  a  bill  for  80/.  on  James  memory, '&  un- 

^^9  payable  to  his  own  order  six  months  after  date,  bni^^oi/a  b^ 

which  King   accepted.      On  the   next   day  the  plain-  dishonoured, 

Of  .7  I  to  execute  a 

tiff  discounted  this  bill  for  Smith,  and   took   by  way  mortgage  to 

•^  ''     plaintiff  of  the 

of  security  a  deposit  of  Smith's  lease,  with  the  follow-  lease  (such 

mortgage  to 

uig  memorandum.  contain  the 

"In  consideration    of  Mr.    William    Thompson^    of  immediate 

sale),  together 
xvith  the  fix- 
*<u*s  as  per  inventory,  such  lease  and  fixtures  to  t>e  sold  by  auction  or  otherwise,  and, 
fAer  repayment  of  debt  and  expenses  to  plaintiff,  the  balance  to  be  paid  over  to  S*  But, 
^  plaintiff' should  wish  to  sell  tbe  fixtures  by  auction  or  otherwise,  S,  undertook  to 
*Qov  him  to  do  so  on  the  premises,  without  his  being  liable  to  an  action  of  trespass. 
^' >ho  undertook  to  pay  all  arrears  of  rent  und  taxes  within  three  months ;  and,  in  default 
^  Micb  payment,  authorised  plaintiff  to  sell  the  lease  and  fixtures  on  the  premises  by 
i'octioo  or  otherwise,  without  previous  mortgage,  and  to  pay  the  proceeds  as  before  staled. 
£  signed  a  receipt  for  80/1,  as  paid  for  purchase  of  the  fixtures. 

£•  became  bankrupt,  having  continued  in  possession  of  the  house  and  fixtures  until  that 
^^t,and  tbe  bill  having  then  three  weeks  to  run.  The  assignees  took  possession  of  the 
iixtares  and  sold  them. 

Held,  that  plaintiff  was  entitled  to  recover  the  value  from  them,  the  agreement  having 
^Wed  in  him  an  immediate  interest  in  the  fixtures. 

The  fixtures  were  sold  by  auction  for  36/-,  a  fair  price  on  such  sale  ;  but,  if  they  had 
I'm)  Toiued  as  between  outgoing  and  incoming  tenant,  they  would  have  been  worth  80/. 

Held,  that  plaintiff*  was  entitled  to  damagt^s  according  toXhe  latter  estimate. 
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18^  Cecil  Streety  Strand,  discounting  for  me  a  bill  of 
exchange  "  &c.  (describing  the  bill),  ''  1  have  this  day 
deposited   with    him,  as   a  collateral  security  for  the 
due    and    punctual  payment  of  the  aforesaid    bill  of 
exchange,  the  lease  of  my   house    and  premises,  si* 
tuate  "  &c,}  ^^  and  also  have  assigned  to  him  the  whole 
of  the  fixtures,  as  per  inventory,  in  and  about  the  said 
house  and  premises :  and,  in  the  event  of  the  said  bill 
of  exchange  being  dishonoured  and  remaining  unpaid 
for  the  space  of  seveii  days,    1  then,  for  myself,  my 
executors   and    administrators,    undertake    and  agree 
forthwith  to  execute  unto  the  said  fF.  T.,  his  executors 
or  administrators,  a  good  and  sufficient  mortgage  of 
all  my  estate  and  interest  in  and  to  the  aforesaid  lease, 
for  repayment  of  principal  and  interest,  such  mortgage 
to  contain  the  usual  power  of  immediate  sale ;  together 
with  the  several  fixtttres  in  and  about  the  said  premiseSp 
as  per  inventory  annexed,  such  lease  and  fixtures  to  be 
sold  by  auction  or  otherwise,  and,  after  deducting  the 
amount  of  the  mortgage  and  all  expenses  whatsoever, 
the  balance  to  be  paid  over  to  me :  but,  should  the  said 
TV.  7*.  wish  to  sell  the  said  fixtures  by  auction  or  other* 
wise,  I  do  hereby  undertake  to  allow  him  or  his  agents 
to  do  so  in  and  upon  the  said  premises,  without  being 
liable  to  any  action  or  actions  of  trespass  or  otherwise. 
And  I  further  undertake  to  pay  all  costs,  charges  and 
expenses  of  and  incidental  to  the  said  bill  of  exchange, 
and  of  such  mortgage,  such  mortgage  to  be  prepared 
by  the  solicitor  of  the   said    fV.  T.,  his  executors  or 
administrators.      And  I  further  undertake  to  pay  all 
arrears  of  rent,  rates,  taxes   and  assessments  whatso- 
ever, within  three  calendar  months  less  fourteen  days 
after   the   same  shall   become   due:    and,   in   default 
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of  my  so  doing,  I  hereby  authorise  the  said  fV.  T.  to   Q»^^*t  Bench, 

sell  the  said  lease  and  fixtures  on  the  said  premises  by  ^ 

iucdon  or  otherwise  without  my  first  executing  a  niort-      TnoMFiOM 
gage  of  the  same,  and  to  apply  tlie  proceeds  thereof       P«ttiti. 
U>  the  payment  of  the  said  bill  of  exchange  and   all 
cixpeases,  and,  after  the  same  have  been  satisfied,  to 
pay  the  balance  over  to  me.     As  witness  my  hand,  this 
30tli  day  of  September  1848." 

An  inventory  of  the  fixtures  was  made  out :  and  at 
tile  foot  of  this  inventory  Smith  signed  a  receipt,  bear- 
ing date  Sd  October  1843,  for  80/.,  as  paid  to  him  by 
tfae  plaintiff  for  the  purchase  of  the  fixtures.  Smith 
bad  paid  80/.  to  his  lessor  for  the  fixtures :  and  this 
^ns  proved  to  be  their  value,  if  sold  by  valuation  be- 
tween incoming  and  outgoing  tenant. 

On  4th  March  1844,  Smith  was  adjudged  a  bank- 
rupt, the  bill  having  still  more  than  three  weeks  to  run. 
Knig,  the  acceptor,  had  become  bankrupt  before  that 
time.  Smith  continued  in  possession  of  the  premises 
uid  fixtures  until  his  bankruptcy.  The  defendant 
^ns  was  appointed  creditors'  assignee  of  Smithes 
^te  on  March  29th,  and  caused  the  fixtures  to  be 
advertised  for  sale  together  with  the  bankrupt's  stock. 
On  Mai/  27tb,  the  plaintiff  served  the  defendant  Robins^ 
^  official  assignee,  and  the  solicitor  to  the  fiat,  with  a 
notice  **  not  to  sell  or  dispose  of  any  of  the  fixtures  in 
Wid  about  the  house  or  premises  No.  899.  Strand, 
Overused  for  sale  by  you,  the  same  having  been  mort- 
S^ed  to  roe  under  an  agreement  bearing  date  on  or 
^^^i September  last  past;"  and  the  notice  stated  the 
plaintiff's  intention,  in  the  event  of  such  sale,  to  file  a 
Mi  in  Chancery  for  the  specific  performance  of  such 
^eement.      Robins,  however,  caused   the  fixtures  to 
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be  sold  by  auction,  by  the  defendant  Pettitt  as  auc- 
tioneer, on  the  day  appointed,  when  they  brought  the 
sum  of  S6l.  165.,  which  was  proved  to  be  their  fair 
value  if  sold  in  that  manner. 

On  these  facts  a  verdict  was  taken  by  consent  for  the 
plaintiff,  damages  80/.,  with  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  or  to  have  the  damages  re- 
duced from  80/.,  the  proved  value  of  the  fixtures 
between  incoming  and  outgoing  tenant,  to  36/.  I65., 
their  proved  value  if  sold  by  auction  separate  from  the 
house.  Martin^  in  the  following  term,  obtained  a  rule 
nisi  accordingly. 


Watson  and  Corrie  now  shewed  cause,  and  relied  on 
Bat/dell  v.  M^Michael  (a). 

Martin  and  Hqgginsj  contral  There  is  in  the  pre* 
sent  case  no  mortgage  of  the  term  at  law,  as  in  Boydell 
V.  M^Michael  (a),  but  only  an  equitable  deposit  of 
the  lease.  As,  therefore,  no  mortgage  of  the  term 
was  ever  executed,  the  plaintiff  must  rely  on  a  title  to 
the  fixtures  independently  of  the  house,  in  order  to 
recover  at  law.  This  depends  on  the  question  whe-* 
ther  the  memorandum  of  agreement  which  is  Jn  evi- 
dence amounts  to  an  absolute  assignment  of  the  fixtures* 
Some  of  the  expressions  used  in  the  memorandum  are 
inconsistent  with  each  other:  but,  taking  the  whole 
together,  it  amounts  to  no  more  than  a  deposit  of  the 
lease,  with  an  agreement  to  execute  a  mortgage  of  the 
house  and  fixtures^  as  a  collateral  security,  in  the  event 
of  nonpayment  of  the   principal  secured.     There  was 


(a)  1  C.  Af.  4  -«.  177.  S.  a  3  Tyrwh,  974. 
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clearly  no  intention  to  pass  immediately  the  absolute   Queen's  Bench. 

property  in  the  fixtures.     And,   if  not,  the  whole  can    ]__ 

amoant  to  nothing  but  an  equitable  mortgage.     At  the 
trial  some  reliance  was  placed  on  the  inventory :  but 
that  inventory  is  only  referred  to  in  the  memorandum  as 
identifying  the  property,  and  not  in  such  a  manner  as 
to  render  it,  and  the  receipt  at  the  foot,  any  part  of  the 
agreement.     The  memorandum  must  be  looked  at  in 
itself.    But,  secondly,  if  the  verdict  is  to  stand  for  the 
plaintiff,  it  can  only  be  for  the  amount  at  which  the 
fixtures  are  valued,  if  they  were  to  be  sold  separate 
from  the  house.      The  house  remained  in  law  the  pro- 
perty of  the  bankrupt :  the  fixtures,  by  the  supposition, 
bad  passed  to  the  plaintiff  under  the  assignment :  the 
Talue  which  he  can  recover  is  only  that  of  the  property 
in  which  he  had  a  legal  interest. 


Lord  D£NMAN  C.  J.  I  am  of  opinion  that  the  in- 
strament,  looked  at  In  the  whole,  as  we  are  bound  to 
do  where  there  are  clauses  at  first  sight  inconsistent, 
amoants  to  an  assignment  of  a  present  interest.  As  to 
the  second  question,  the  sale  of  the  fixtures,  separate 
from  the  house,  was  the  act  of  the  assignees,  not  of  the 
plaintiff.  They  are  not  entitled  to  presume  that  the 
plaintiff  would  have  sold  in  the  same  manner,  or  that 
he  woaJtl  not  have  sold  them  to  the  eventual  purchaser 
of  the  term,  which  in  the  event  of  nonpayment  he 
»onld  be  entitled  to  do.  He  is  therefore  entitled  to 
claim  the  full  value  which  he  would  have  realised  if  he 
IkuI  sold  in  this  manner. 

Patteson  J.  I  think  it  clear  that  the  intention  of 
the  parties  at   the  time  of  the  execution  of  this  docu- 
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ment  was  to  pass  an  immediate  interest  in  the  fix- 
tures. This  seems  to  me  particularly  evident  from  the 
last  clause,  which  empowers  the  mortgagee  to  enter  on 
the  premises  for  the  purpose  of  selling  the  fixtures 
without  being  liable  to  an  action  of  trespass,  plainly 
contemplating  the  property  in  the  fixtures  passing  to 
the  plaintiff  while  the  legal  interest  in  the  house  still 
remained  in  the  bankrupt.  As  to  the  point  of  value,  I 
think  the  assignee  is  not  entitled  to  take  advantage 
of  his  own  proceeding  in  separating  the  fixtures  firom 
the  house.  According  to  ordinary  experience,  it  was 
most  probable  they  would  be  sold  with  it. 


Eble  J.  {a)  concurred. 


Bule  absolute  (6). 


(a)  Coleridge  J.  had  led  the  Court, 
(6)  Reported  by  H,  Merivale,  Esq. 


Wednesday^ 
February  10th. 

A  covenant, 
vrhereliy  "  A., 
Jf.  and  C>  and 
any  two  of 
them  jointly, 
and  each  of 
them  severally,** 
covenant  with 
/).,  that^.,  B. 
and  C,  "or 
some  or  one 
of  them,**  shall 
pay  D.  a  sum 
of  money,  is 
proi>erly  de- 
clared upon,  in 
that  sum  to  Z>. 


Addison  and  Crick  against  J.  R.  Gibson. 

/COVENANT.  The  declaration  stated  that,  thereto- 
fore, to  wit  on  31st  March,  1840,  by  indenture 
made  between  Jane  Gibson  of  the  first  part,  William 
Gibson  of  the  second  part,  the  defendant  c7.  IL  Gibson 
of  the  third  part,  and  the  plaintifi*s  of  the  fourth  part, 
defendant,  for  himself,  his  heirs,  executors,  admini- 
strators and  assigns,  covenanted  with  plaintiifs,  their 
heirs,  executors  and  administrators,  that  defendant,  his 

an  action  of  covenant,  against  A,  alone,  as  a  covenant  that  A,  would  pa/ 
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bein,  &&,  would  pay  to  plaintiffs  or  the  survivor  of  Quem'i  Bench, 

1847 
them,  his  executors,  &c.,  the  sum  of  1388/.  14iS.  4rf.  on  ^ 

the  3(Hh  September  then  next,  and,  until  payment  thereof,  Addwoh 
interest  at  5  per  cent,  per  annum,  by  equal  half  yearly  Gimom. 
peymeDts  without  any  deduction  whatever:  as  by  the 
nid  indenture,  &c.  Breach,  that,  although  the  said 
30tb  SqfUmber  had  elapsed  long  before  the  commence- 
ment of  this  suit,  yet  defendant  has  not  as  yet  paid  the 
aid  1S88/.  14s.  4dL,  or  any  part  thereof,  to  plaintiffs  or 
either  of  them,  and  that  a  large  sum  of  money,  to  wit 
the  said  sum  of  1388/.  145.  4fd^  at  the  time  of  the  com- 
mencement of  this  suit  was,  and  still  is,  due  and  owing 
(rom  defendant  to  plaintiffs. 

Pleas:  1.  Noa  est  factum.  Issue  thereon.  2.  A 
plea  of  fraud,  collusion,  &c.,  which  was  traversed. 
Issue  thereon. 

On  the  trial,  before  Erie  J.,  at  the  Bristol  Summer 
assizes,  1845,  the  plaintiffs  gave  the  indenture  in  evi- 
dence on  the  first  issue.  It  appeared  to  be  made 
between  the  parties  named  in  the  declaration :  and, 
>fier  reciting  (inter  alia)  that  defendant  and  Lattra 
Jane  Gibson  were  entitled  to  a  reversionary  interest  in 
ttrtain  property  expectant  on  the  death  of  Jane  Gibson 
(pvty  of  the  first  part),  and  that  the  plaintiffs  had 
lent  the  said  Jane  Gibson  1388/.  145.  4c/.,  it  contained  a 
conveyance  and  assignment,  by  the  defendant  J.  B* 
Gibson  and  Laura  Jane  Gibson  to  the  plaintiffs,  of  such 

• 

•nterest,  by  way  of  mortgage,  to  secure  1388/.  145.  4(/. 
»ith  interest  at  5  per  cent.  The  following  appeared  to 
be  the  covenant  on  which  the  action  was  brought. 

^And,  for  the  consideration  hereinbefore  contained, 
the  said  fV.  Gibson^  J.  B.  Gibson "  (defendant),  «  and 
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Foiume  A\      Lawa  Jane  Gibson^  and  any  two  of  thenii  do  hereby 

'_ .  for  themselves,  their  heirs,  executors  and  administnip 

Addisos  tors,  jointly,  and  each  of  them  doth  hereby,  for  himself 
GiBsuH.  or  herself,  and  his  or  her  heirs,  executors,  admini- 
strators and  assigns,  severally,  covenant  with  the  said 
t/.  Addison  and  T.  Crick  "  (the  plaintiffs),  "  their  heirs, 
executors,  and  administrators  in  manner  following; 
that  is  to  say,  that  the  said  IV.  Gibson^  J.  R.  Gibson  " 
(the  defendant)  ^'  and  Ixiura  Jane  Gibson^  or  some  or 
one  of  them,  their  or  some  or  one  of  their  heirs, 
executors,  administrators  or  assigns,  will  or  shall  pay 
to  the  said  J.  Addison  and  T.  Cnck  or  the  survivor 
of  theni,  his  executors  or  administrators,  or  their  or 
his  assigns,  the  sum  of  1388/.  145.  4(i.  on  the  SOth 
September  next:  and,  until  payment  thereof  interest 
for  the  same  at  the  rate  of  5  per  cent,  yearly,  bjf 
equal  half  yearly  payments,  without  any  deduction 
whatsoever." 

It  was  contended,  for  the  defendant,  that  the  proof 
varied  from  the  declaration,  inasmuch  as  the  covenant 
was  declared  on  as  absolute,  whereas  it  was  in  reality 
an  alternative  covenant,  for  payment  by  W,  GibsoHj  or 
Laura  Jane  G,  or  the  defendant,  and  should  have 
been  declared  upon  accordingly;  as  the  defendant 
could  not  plead,  to  this  declaration,  payment  by  either 
of  his  two  co-covenantors.  No  evidence  was  offered 
on  the  second  plea.  The  learned  Judge  overruled  the 
objection,  but  gave  leave  to  move  to  enter  a  nonsuit. 
Verdict  for  plaintiff*.  A  rule  nisi  having  been  obtained 
accordingly, 

J.  Greenwood  now  shewed  cause.     This  is  a  several 
covenant,  and  therefore  properly  declared  upon  abso- 
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latelj.    But,  if  it  were  a  joint  covenant,  that  objection    Queen*i  Bench. 

ooghttohave  been  pleaded  in  abatement;  Moimtstephen ]__ 

V,  Brooke  (a),  note  (4)  to  Cabell  v.  Vaughan  (i),  Cocks       Addisok 
^* Bretser  {c)y  Whelpdal^s  Case{d)^  note  (I)  to  Eccleston       Giisow. 
1*  Qipsham  {e)»    That  this  may  be  treated  as  a  several 
coyenant  also  appears  from  Lilli/  v.  Hedges  {g)»     In  the 
same  manner,  in  actions  on  a  joint  and  several  bill  or 
note,  the  common  practice  is  to  declare  against  one  of 
tbe  acceptors  without  mentioning  the  others.     In  Beau* 
tKmt  V.  Greathead  (Ji)  Maule  J.  said  that  payment,  upon 
a  joint  and  several  note,  by  one  of  the  makers  alone,  was 
made  in  discharge  of  each  maker  separately,  and  of  all 
jointly,  and  might  have  been  pleaded  as  a  payment  by 
each:  the  defendant  would  therefore  be  placed  in  no 
difficulty  by  this  declaration.     Here  it  was  argued  for 
-the  defendant  that  non  constat,  on  the  face  of  the  decla- 
ration, that  this  money  has  not  been  paid,  although  not 
by  the  defendant*     But  it  is  stated  that  the  money  is 
slill  due  and  owing  from  the  defendant  to  the  plain-' 
tlfis:  this  could  not  be,  if  another  had  paid:   Trever  v. 
^ttrsf  ({).    An  objection,  the  converse  of  this,  was  taken 
ViMiddleton  v.  Sandford{k):  the  bond  there  was  stated 
in  the  declaration  to  have  been  executed  jointly  by  the 
<lefeDdant  and  two  others ;  and,  on  the  plea  of  non  est 
^n),the  defendant  shewed  execution  by  himself  alone 
oU joint  and  several  bond:    it  was  objected  that  this 
^Bs  a  ground  for  nonsuit ;  but  Dampier  J.  said  that  the 

• 

^Qe  denied  only  the  execution  of  the  bond  by  the  de- 


(•)  1  B,  ^  JUL  224.  (6)  1  WfM,  Sound,  291  b. 

y^)  11  M.  ^  W,  51.  {d)  5  Rep.  119.     See  Co,  Lit,  283  a. 

(0  1  Wmt,  Sound.  154  b.  Sec  1  ChUty  on  Pleading  (7th  ecl.)>  P*  53, 

is)  1  Sir.  553.  (A)  2  C.  B.  494. 

0)  2Jre6.44.  (A)  4  Campb,  34. 
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fendaDt ;  and  he  overruled  the  objection.  So  in  Abbai 
V.  Smith  {a)  De  Grey  C.  J.  says :  ^^  If  non  est  factum  is 
pleaded  in  an  action  brought  against  one  obligor,  proof 
of  a  joint  obligor  does  not  vitiate  the  action ; "  citing 
Wlielpdal^s  Case  (b)  and  Stead  v.  Mooti  (c).  (He  was 
then  stopped  by  the  Court). 


Butti  Taprell  and  Hawkins^  contra.  The  question  is^ 
whether  the  covenant  on  which  the  plaintiffs  are  sued  is 
stated  on  the  record  according  to  its  legal  effect,  or  not. 
Unquestionably  it  would  be  sufficient  to  declare  on  it 
according  to  its  legal  effect,  without  going  further  into 
the  particulars.  But  here  it  is  stated  as  absolute  and 
unconditional,  whereas  it  is  alternative,  and  therefore, 
according  to  Penny  v.  Porter  {d)^  ought  to  have  been  so 
declared  upon,  as  a  similar  covenant  was  in  GiUom  v. 
Lillie  (e).  It  is  clear  that,  upon  the  covenant  as  stated  in 
this  declaration,  debt  might  have  been  brought ;  Evans 
▼.  Jones  {g) :  but,  if  the  covenant  had  been  set  out,  as 
it  really  is  framed,  that  is,  in  the  alternative,  an  action 
of  debt  could  not  have  been  supported;  Harrison  v« 
Matthe(Ds{Ji)'y  unless  indeed  all  had  executed;  and  it 
could  not  be  assumed  that  any  covenantor,  besides  the 
defendant,  had  executed ;  Lilley  v.  Hedges  (i).  And  it 
would  seem  to  follow,  conversely,  that,  in  order  that 
covenant  might  lie  (as  it  would  have  done  in  Harrison 
v.  Matthews  (b))^  the  covenant  should  have  been  stated^ 
namely,  as  it  really  is,  as  an  alternative  covenant.  [^Pai^ 


(a)  2  IF.  Black.  947. 

(c)   Cro,  Jac.  152. 

(e)  1  New  Ca,  695. 

(A)  2  DowL  P.  a  N.  S,  318. 


(6)  5  Jiep,  119. 
(d)  2  EoMi,  2. 
(5)  5  A/.  *  jr.  295. 
(0  1  Sir.  553. 
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temJ»  It  seems  to  me  that  in  Harrison  v.  Matthews  (a)  Queen't  Bench. 

1847. 

the  Court  of  Exchequer  treated  a  covenant  that  A.  and  , \ 

A  or  one  of  them  should  pay  as  if  it  were  a  covenant       AooigoN 
that  A.  would  pay  if  B.  did  not     If  so,  I  should  differ       GnsoN. 
irom  them :  for  in  the  latter  case  an  action  would  not 
lie  against  A.  until  B.  made  default:   not  so  in  the 

former]. 


Lord  Denman  C«  J.     I  am  satisfied  by  the  authori- 
ties cited  by  Mr.  Greenwood. 

Patteson  and  Erlb  Js.  (&)  concurred. 

Rule  discharged  (c). 

(a)  2  Dow/  p.  C.  N.*8.  318. 

(6)  Coleridge  J.  had  left  the  Court. 

(c)  Reported  by  IT.  Merwak,  Esq. 


CuKTis  agaimt  Pugh.  ^w/'.uh. 

DEBT  for  goods  sold  and  delivered,  and  on  an  ac-  If  a  purchaser, 
receiTing  goods 

count  Stated.     Particulars,  claiming  46/.  I85.  8^^  inhistvare- 
for  two  hogsheads  of  glue.     Plea,  Never  indebted.  tending  to  ex- 

On   the  trial,   before   Lord   Denman  C.  J.,  at   the  quality,  treats 
sittings  in  London  after  Hilary  term,  1 846,  it  appeared  Jjj^^nlr  which 
that   the  defendant  ordered  of  the   plaintiff  (by   oral  ^[^'^"f,|Jjp 
direction  to  his  acrent)  three  hoirsheads  of  Scotch  glue,  condition  (as 

^       ^  *^       \  °  by  remoTing 

which  was  to  be  of  the  description  called  *•  Cox's  best."  glue  from  hogs- 
heads into 
bags),  it  is  not 
•  necessarily  to 
be  inferred  from  that  fact  alone  that  he  finally  accepts  the  goods. 
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Folume  A", 

184.7. 

Curtis 

V. 

PuoH. 


The  plaintiff,  on  31st  October  1845»  sent  two  hogsheads 
(which  were  all  he  was  able  to  supply  at  the  time)  to 
a  wharf  in  Loftdon,  from  which  the  defendant  removed 
them  to  his  own  warehouse,  and  there  unpacked  the 
whole  of  the  glue  and  put  it  into  twenty  bags*  On 
examination,  the  defendant  considered  the  glue  inferior 
in  quality  to  ^'  Cox's  best  glue ;  "  and  this  was  comma* 
nicated  to  the  plaintiff's  agent  on  1st  November.  The 
plaintiff's  brother,  on  his  behalf,  inspected  the  glue  on 
Monday,  November  3d,  and  admitted  that  some  part  of 
the  glue  (but  not  an  unusual  proportion)  was  of  inferior 
quality ;  and,  on  the  plaintiff's  part,  he  ofiered  to  make 
an  allowance  in  the  price,  but  refused  to  take  the  glue 
back,  because  it  had  been  unpacked  and  put  into  bags: 
and  he  stated  in  evidence  that  it  was  quite  unnecessary 
to  do  more  than  take  a  cake  or  two  out  for  the  purpose 
of  examining  the  contents  of  the  hogsheads.  The  de- 
fendant repacked  the  whole,  and  sent  it  back  to  the 
plaintiff,  who  declined  to  receive  it.  It  was  stated  in 
evidence,  that  glue,  if  taken  out  of  the  barrels  in  which 
it  is  packed,  cannot  be  replaced  there  in  the  same 
condition. 

At  the  close  of  the  plaintiff's  case  the  defendant's 
counsel  contended  that  the  plaintiff  must  be  nonsuited; 
for  that  there  had  been  no  contract  for  the  two  hogs- 
heads of  glue  within  sect.  17  of  the  Statute  of  Frauds 
(29  C.  2.  c.  3.),  the  defendant  not  having  signed  any 
memorandum  in  writing,  and  not  having  accepted  any 
part  of  the  goods.  They  urged  that  there  had  been  no 
acceptance,  because  it  did  not  appear  that  the  defendant 
had  done  any  net  with  a  view  of  taking  possession  as 
owner.    The  Lord  Chief  Justice  was  of  opinion  that  the 
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defendant  had  not,  in  feet,  intended  to  accept  the  gliie,   ^^^f"^ 

bat  btt  Lordship  thought  that,  if  the  defendant  had  

dooe  any  act  altering  the  condition  of  the  article,  that  ^"*'* 
was  an  acceptance ;  and  that  the  question  for  the  jury  ^^^'^ 
VDold  be  whether  or  not  the  act  of  putting  the  glue  into 
bags  had  altered  its  condition.  He  reserved  leave  to 
nofe  to  enter  a  non-suit;  and  the  defendant's  counsel 
then  put  in  evidence  as  to  the  quality  of  the  glue.  The 
Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
tbe  glae  was  Cox*s  best,  and  whether  the  defendant  had 
dealt  with  it  so  as  to  make  it  his  own,  or  had  done 
DO  more  than  was  necessary  for  an  examination  of  the 
(psiSij^  The  jury  decided  these  questions  in  the  plain- 
tiff's &vour,  and  returned  a  verdict  for  him. 

Martin^  in  Easter  term,  1846,  obtained  a  rule  to 
shew  cause  whjr  a  nonsuit  should  not  be  entered.  He 
dted  PiilUps  v.  BistoUi  (a)  and  EUiM  v.  Tkomas  (&). 

Crcfwder  and  Petersdotff  now  shewed   cause.     The 

defendant,  having  dope  more  than  was  necessary  for  a 

£ur  eiuimination,  and  thereby  altered  the  condition  of 

the  goods,  did,  in  effect,  accept  them.     PhiUij^s  y^^Bis^ 

UUi  {a)j  cited  in  moving  for  this  rule,  shews  that  it  is  a 

question  for  the  jury  whether  there  was  a  delivery  or 

not :  there  the  question  was  not  submitted  to  them ;  and 

there  was  clearly  no  case  of  delivery.     [Lord  Den^  * 

man  C.  J.    There  must  be  both  a  delivery  and  an  ac- 

cq>Cance  proved.     Here  the  evidence  shewed  a  rejection. 


(6)  S  jr.  jr  W,\10.    See  tbe  dicU  in  p.  174. 


TOUX.   N.  S< 
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Volume  X.     I  thought  at  the  trial  that,  if  there  had  been  any  un- 
necessary alteration  in  the  state  of  the  thing  wfafle  in 


^"If*^  the  defendant's  hands,  he  must  be  taken  to  bare  ao* 
^^^  ceptedit  But  in  that  I  think  I  went  too  far.  PaUetonJ. 
A  confusion  sometimes  arises  in  applying  the  Scatnta  of 
Frauds  to  the  case  of  goods  sold  and  delivered.  If  the 
purchaser  actually  takes  the  goods  into  his  poasessioiiy 
that  is .  an  acceptance  independent  of  the  statute.  But 
there  may  be  an  acceptance  sufficient  to  satisfy  the  sta- 
tute, which  may  yet  not  support  an  action  for  goods 
sold  and  delivered.]  The  plaintiff  here  does  not  rely 
on  an  acceptance  of  part  The  whole  quantity  of  goods 
is  put  into  his  hands;  and  he  is  to  explain  why  he 
does  not  pay  for  them.  IPatieson  J.  If  he  had  looked 
them  over  and  selected  them  long  before^  and,  when 
they  came  to  his  warehouse,  had  refused  lo  have  them, 
that  would  not  be  a  case  of  goods  sold  and  ddivered. 
JVightman  J.  When  do  you  say  the  delivefy  here  was 
complete  ?]  On  the  Slst  of  October.  A  party  roust 
not  have  an  unlimited  time  to  decide  whether  he  will 
accept  goods  or  not :  and  here  the  defendant  had  so  dealt 
with  them  that  they  could  not  be  restored  in  the  state 
in  which  they  were  sent.  IPatteson  J.  Was  not  it  finr 
the  jury  to  say  whether  the  acts  of  the  defendant  were 
done  with  the  intention  of  taking  the  goods  ?  Lord 
Denman  C  J.  The  strongest  way  of  putting  the  caae^ 
for  you,  would 'have  been  that  his  conduct  amounted  to 
a  provisional  acceptance  if  the  glue  should  prove  to  be 
Oar*s  best  glue.]  Afler  taking  the  whole  out  and  putting 
into  bags,  it  was  too  late  to  insist  on  that  proviso.  [W^hi' 
man  J.  According  to  you  the  defendant  was  bound, 
whetlier  the  glue  turned  out  to  be  Co^fs  best  or  hot. 
Coleridge  J.    If  the  party  exammes  the  goods,  bonA 


X.  VICTORIA.  115 

fid^  with  a  view  of  ascertainiog  the  qualify  bat  so   Queen*t  Sench. 

oudessly  as  to  do  them  great  harm,  can  you  say  that  ' 

thatamomits  to  an  acceptancei  whatever  be  the  result  of       Cvsm. 
tk  ezamtnation  ?     Wightman  3.    EUiott  v.  Tkcmas  {a)       ^v» 
WIS  dted  in  moving.]  That  case^  as  to  the  point  decided, 
is  nther  in  fiiyonr  of  the  plaintiff  here  than  of  the  de- 
fcodaat    If  the  purchaser  takes  goods  professedly  for 
th^piqpofle  of  examination,  and  keeps  them  a  month,  can 
it  be  said  that  he  does  not  accept  them  ?    [  Wightman  3. 
If  the  time  were  quite  unreasonable,  the  plaintiff  might 
perhaps  treat  the  detention  as  an  acceptance,]    If  so, 
dine  are  circumsttoces  nnder  which  an  acceptance  may 
be  ioqiliBd^  lboii|^  in  fiurt  not  intended.    But  the  ques- 
tioo,  whether  or  not  the  time  of  detention  was  reason- 
able^ ought  to  go  to  the  jury :  if  there  was  any  evidence 
ifon  it,  the  Judge  could  not,  on  his  own  view  of  the 
sotyect^  direct  a  nonsuit.    [Lord  Denman  C.  J.    You 
tofuiesced  in  my  manner  of  treating  the  case.     When 
Ut.  Martin  applied  for  a  nonsuit,  I  stated  my  view  of 
the  questions  to  be  left  to  the  jury,  and  reserved  leave  to 
more  for  a  nonsuit  if  the  finding  upon  them  should  be 
for  the  plaintiff     You  did  not  desire  to  have  the  jury 
swked  whether  or  not  a  reasonable  time  had  elapsed.] 
The  question  actually  put  to  them  involved  that  [Lord 
Denman  C.  J.    It  was  not  in  my  mind.    In  what  I  stated, 
I  oertunly  carried  the  doctrine,  as  to  acceptance,  a  step 
fiutfaer  than  I  onght.    But,  if  I  was  wrong  in  not  taking 
the  ofnnion  of  the  jury  as  to  reasonableness  of  time,  the 
only  consequence  is,  that  I  did  not  put  a  question 
which  they  would  have  decided  against  you.] 

(a)  3  IL  A*  W.  170.  174. 
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MaHin  and  Hugh  Hill  were  not  beard  in  support  o 
the  rule. 


Patteson  J.    My  Lord  Chief  Justice  went  a  ste^^ 
farther  in  his  ruling  than  the  authorities  warrant. 

Coleridge  and  Wigutman  Js,,  and  Ix)rd  Den- 
man  C.  J.,  concurred. 

Rule  absolute. 


j^^^»       The  Queen  against  The  Mayor,  Aldermen  and 

Burgesses  of  the  Borough  of  Birmingham. 

Ini839,ift«r     QIR  R  KELLY,  Solicitor  General,  in   Michaelmas 

a  petition  had       1^ 

been  presented  term  1845,  obtained  a  rule  nisi  for  a  mandamus  to 

quarter  senioni  the  defendants,  commanduig  them  to  pay  to  the  justices 

to  the  borough 

oiBirmm^amf  which  had  no  gaol  of  its  own,  a  negotiation  was  entered  into  between  tbt 
town  council  and  the  justices  of  the  county  of  Warakk,  respecting  the  maintenance  of 
borough  prisoners  in  the  county  gaol  and  house  of  correction  for  one  year ;  tbt  county 
quarter  sessions  resolved  that  lid*  per  day  for  each  such  prisoner  would  be  a  proper 
charge ;  and  the  council  resolved  that  those  terms  should  be  acceded  to ;  and  such  reso- 
lutions were  entered  in  the  books  of  the  sessions,  and  on  the  minutes  of  the  town  counciL 
Afterwards,  in  Mmf  18S9,  the  borough  obtained  itt  grant  of  sessions.  It  was  then  pio- 
poied  that  a  contract  should  be  prepared  containing  the  above  terms ;  but  none  was  pre- 
pared, in  consequence  of  doubts  as  to  the  validity  of  the  borough  .charter.  Priaofim 
committed  for  trial  at  the  borough  sessions  were  conveyed  to  the  county  gaol,  and  there* 
or  in  th^  county  house  of  correction,  underwent  their  sentences.  In  Stpiemher  1SS9 
an  account  was  sent  to  the  borough,  charging  for  the  maintenance  of  prisoners  at  Wdm 
each  per  day.  In  Jcanuasry  1841,  the  county  justices  resolved  that  the  borough  juatioei 
had  no  jurisdiction  to  commit  to  the  county  house  of  correction ;  and  such  prisonera  wen 
detained  till  county  justices  attended  to  commit  them.  In  September  1842,  another  ac- 
count was  sent  in  on  the  above  scale.  In  Aug^U  1842,  sUt.  5  Ic  6  Vict,  c  98.  pasaedp 
which  provides  (s.  18.)  that,  where  borough  prisoners  have  been  or  shall  thereajfler  hm 
sent  to  county  prisons,  and  no  special  contract  shall  be  subsisting,  the  borough  shaU  y&f 
to  the  oounty  the  actuid  expenses  incurred  in  the  maintenance  &c.  of  such  prisoners. 

Held  that,  in  this  case,  there  was  no  such  special  contract,  and  that  the  borough  waa  liabl* 
for  the  actual  expenses,  whidi  exceeded  lid.  per  head,  of  all  borough  prisonersi  whether 
committed  by  county  or  borough  justices. 

Under  stau  5  k  6  Vict,  c.  1  la  i.  4.,  the  gaol  of  Cbwniyy  was  purchased  by  the  comity 
of  Warwick^  out  of  the  funds  of  the  county. 

Held,  UuU  the  cost  of  such  purchase  was  within  stat.  5  &  6  fT.  4.  c.  76.  1. 117.,  as  io- 
curred  for  a  purpose  other  than  the  « prosecution,  maintenance,  and  punishment**  &c.  of 
offenders  committed  for  trial  in  the  county ;  and,  therefore,  that  the  borough  of  Birmim§m 
kam^  though  it  had  a  grant  of  separate  court  of  quarter  sessions,  was  liable  as  part  of  th« 
county  of  Warwidt  for  its  proportion  of  the  purcha^  money. 
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ihaod  fi>r  tli6  said  county  of  Warwick^  or  to  the  trelisuk'er  Qiieen*s  Bench. 

of  the  said  county,  11,742A  Ss.  9rf.,  being  the  balance       ^^^^' 

due  fiom  the  council  of  the  said  borough  to  the  treasurer     ^^  Qumr 

of  the  said  county  for  the  exbenses  incurred  in  respect     Bonmgh  of 

BismiioaAjf* 
oi  the  prosecudoni  maintenance  and  punishment,  safe 

custody  and  carei.  of  prisoners  committed  from  the  said 

iiorongh  to  the  county  gaol  of  the  said  county,  and  the 

luHue  of  correction  for  the  said  county,  since  the  grant  of 

ateptrate  CSourt  of  Quarter  Sessions  to  the  said  borough, 

foroftnces  which  have  arisen  within  the  same;  and  also 

in  respect  of  the  proportion  due  from  the  said  borough 

in  respect  of  all  sums  of  money  expended  out  of  the 

coQQty  rate,  during  the  same  period,  for  other  purposes 

tban  the  costs  arising  out  of  the  prosecution,  maintenance 

and  punishment,  conveyance  and  transport  of  oflfenders 

committed  for  trial  in  such  county,  and  other  than  out 

of  ooronePs  inquests  &c.,  and  to  make  and  levy  such 

nteor  rates  within  the  said  borough  as  may  be  necessary 

Ibr  raising  the  said  sum  for  the  purposes  aforesaid. 

It  was  subsequendy  agreed  between  the  justices  of  the 

ooonty  and  the  defendants  that  the  points  in  dispute  should 

be  decide  by  the  Court  on  the  facts  as  stated  in  a  case, 

and  that  the  rule  should  be  made  absolute,  discharged  or 

modified  as  to  the  Court  should  seem  reasonable,  subject 

nevertheless  to  the  right  of  either  party,  on  the  question 

herein  further  stated   upon  the  construction  of  stat. 

5  A^  6  Vid.  c.  110.,  intituled,  <*  An  Act  to  annex  the 

cooDty  of  the  city  of  Caoentry  to  WarwicJcshirCj  and  to 

define  the  boundary  of  the  city  of  Coventry^'  to  take 

the  judgment  of  a  Court  of  Error  by  way  of  appeal 

from  the  decision  of  this  Court.     The  following  is  an 

abridged  statement  of  the  case. 

The  district  comprised  within  the  borough  of  Bir^ 

I  3 
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Volume  X.  mifigham  is  situate  within  the  county  of  Wmiantif  and, 

^*  before  the  grant  of  a  separate  court  of  Qoarter  Sessions 

Tbe  Qvnar  ^  ^^j^  mentioned,  was  liable  to  be  rated  to  all  rates  laid 

^Borangh  of  upon  the  county  of  fVararick 

BnaovaflAic      *^  '^ 

At  a  special  meeting  of  the  council  of  the  boroi^li  on 
the  8th  March  1889,  a  petition  for  a  grant  to  the  boroogk 
of  a  separate  court  of  Quarter  Sessions  was  agreed  to; 
and  a  committee  was  appointed  to  treat  with  the  coan^ 
justices  with  a  view  to  promote  the  objects  of  die  petitimi. 
There  was  not  at  this  time,  nor  has  there  be^  sinoe^ 
any  gaol  or  house  of  correction  within  the  borough. 

The  justices  of  the  county  also,  shortiy  after  the  above 
meetmg,  and  before  any  grant  of  Quarter  Sessions  was 
made  to  the  borough,  appointed  a  committee  to  confer 
with  the  council  of  the  borough  on  a  proposal  rdative 
to  the  maintenance  &c.  of  the  borough  prisoners  in  the 
county  gaol  and  the  house  of  correction.  This  com* 
mittee  reported  that  lid.  per  head,  per  di^,  would  be 
tbe  proper  charge  for  the  maintenance  of  each  prisoner, 
for  one  year  commencing  with  the  date  of  the  first  com- 
mitment from  the  borough.  The  returns  upon  which 
•the  committee  founded  their  report,  recommending  the 
scale  of  llcti  per  day,  did  not  include  the  expenses  of 
repairs  to  the  said  prisons.  Their  report  was  confirmed 
at  the  Easter  Quarter  Sessions ;  and  the  resolution  of  the 
^essiohs  was  entered  in  tbe  books  of  tbe  clerk  of  the 
peace,  and  communicated  to  the  town  council  of  Bir^ 
mingham.  The  borough  committee  reported  also  in 
favour  of  the  charge  proposed ;  and  the  town  council 
resolved  that  the  terms  should  be  accepted ;  such  reso-' 
lution  was  entered  in  their  minutes :  and  notice  that  the 
terms  had  been  so  accepted  was  communicated  to  die 
chairman  of  the  Quarter  Sessions  for  the  county. 
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On  5d  Mn  1839^  •  aepArate  oMrt  of  Quarter  Sessions  ^i*^*'  ^^^^ 

1 847* 
•Hgnnted  to  the  borough ;  and  a  copy  of  the  grants  1_ 

diiynied  with  the  corporate  seal  of  the  borough,  was,  "^  ^^"^ 
b  mfoniiity  with  stat  S&  6  Wi^  c.  76.  $.  112.  (a)^  B^SStiSlL 
Kotlo  d»  dark  of  the  peace  of  the  county. 

At  the  October  Quarter  Sessions  for  the  county,  held 
b  tbe  same  year,  it  was  ordered  by  the  Court  that  a 
eoDtiact-shoiild  be  entered  into  with  die  council  of  the 
[  tnroigk  for  die  maintenance^  in  the  county  gaol  and 
house  of  correction,  o£  any  prisoner,  committed  thereto 
ftom  tbe  borough ;  mti  two  justices  of  the  county  were 
dMebyAnthcnised  to  enter  into  a  contract  for*'  that  pnr*- 
poie(i)  with  the  council  of  die  borough,  upon  the  terms 
igreed  upon  «t  the  hut  JSasI^  Quarter  Sessions.   It  was 

AsD  praposed  to  tiie  town  derk  of  the  borough  that  an 

order oCihe  town  council  slioold  be  passed  to  authorise 

sodi  a  contract^  and  that  a  draft  of  the  contract  should 

be  prcptfed* 
In  consequence,  however,  of  olijections  having  been 

made  to  the  validity  of  the  said  grant  to  the  borough  {c), 

no  such'  order  of  the  town  council  was  passed. 
AsqMwate  court  of  Quarter  Sessions  has,  since  the 

said  grant,  been  regularly  held  for  the  borough.    The. 
committed  to  take  their  trial  at  the  borough 


(«)  Slat  ^  Si  6  IT.  4.  e.  7S.  i.  IISI  requires  such  copy  to  be  sent 
i«i  d^  after  the  gnat,  tad  pfovides  that,  after  such  grant,  it  sImU 
bf  kwfiil  £v  the  justices  of  the  county  to  assess  any  lands  &c.  within 
dM  bofough  to  any  county  rate  thereafter  to  be  made,  but  that  <*  Every 
of  mvj  iodl  boRrngb  shall  Ihencetorward  be  -wholly  firee  and  dis- 
ffmtrBinfing^  otbtrme  than  is  hemnafter  ptoTided.  to  any 
It  of  any  kind  of  and  for  the  county  in  which  any  part 
of  such  borough  Is  situated.*^ 
(S)  Baa ifir.  5 g 4,  <xS9.  a»l. 
(O  flea  4«M  ▼•  AmmIki^  8  0.  ^^eiU 

I  4f 
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Foiume  X,     sessions  were  conveyed  to  the  county  gaol  for  safe  cns- 
*        tody,  and  brought  back  again  for  trial  at  the  borough 


The  Qtrviir    jgssions ;  and  the  prisoners  there  convicted  have  been 
Borough  of     reconveyedy  at  the   expense  of  the  borough,   to  the 
county  gaol  or  the  house  of  correction  at  Waranck  to 
undergo  their  sentences. 

In  Seplember^  18S9,  the  county  treasurer  transmitted 
to  the  town  clerk  of  the  borough  an  account  for  the 
maintenance  of  the  borough  prisoners,  made  out  on  the 
proposed  scale  of  lid,  per  head. 

In  consequence  of  the  doubts  as  to  the  validity  of  the 
said  grant,  and  the  temporary  inability  of  the  towo 
council  to  enforce  the  collection  of  their  borough  rates, 
no  further  accounts  against  the  borough  were  delivered ; 
nor  was  any  demand  made  by  the  county  treasuicft 
until  the  year  1842,  as  after  mentioned;  although  the 
borough  prisoners  were  committed  and  sent  to  the 
gaol  and  house  of  correction  of  the  county  up  to  the 
JEpiphany  Sessions  1841*  At  these  sessions  an  order 
was  made,  denying  the  jurisdiction  of  the  borough 
justices  over  the  county  house  of  correction,  and  pro* 
hibiting  the  reception  of  prisoners  committed  by  such 
justices.  The  effect  of  this  order  was  that  the  house  of 
correction  was  closed  against  all  prisoners  committed  by 
the  justices  of  the  borough ;  and  the  prisoners  were 
obliged  to  be  detained  until  county  justices  could  be 
found  to  attend  to  commit  to  that  prison;  but  the 
borough  justices  continued  to  commit  prisoners  to  the 
county  gaol  for  safe  custody  until  their  trials,  when 
such  prisoners  were  sent  back  to  the  county  gaol  or  to 
the  house  of  correction  to  undergo  their  sentences. 

After  the  order  of  Epiphany  Sessions  1841^  above 
mentioned,  the  justices  of  the  borough  ceased  to  commit 
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prisooen  to  the  house  of  correction  until  the  1 8th   Quten't  JSend. 

OUober  1842,  hereinafter  more  particularly  referred  to*  '* 

In  September^  1842,  the  treasurer  of  the  county  de*     ^^  Omvlk 
liiered  to  the  town  clerk  of  the  borough  the  accounts  of     Botough  of 
the  county  against  the  borough  for  the  maintenance  of 
pritooers  np  to  the  month  of  June  in  that  year*    The 
looofloU  so  delivered  were  not  made  out  according  to 
mt  5  &  6  VUt.  c.  98  (a),  of  the  passing  of  which  the 

(«)  ftaL  She  Fia.  c98^  **  to  ameod  the  laws  conctrniog  priion^** 

caadi,  sect.  15:  "  That  in  ertrj  such  borough  as  aforesaid  to  which  a 

Kpnts  court  of  sessjoni  of  the  peace  hath  beea  or  shall  hereafter  bo 

pultdit  there  shall  be  one  oommoa  gaol  and  at  least  one  house  of  oor- 

MoB,  exeepting  those  boroughs  iq  which  the  mayori  aldermeoi  and 

boignsa,  by  their  coundl,  shall  have  contracted  with  (he  justices  of  the 

pace  heviDg  aotbority  or  jurisdiction  in  or  orer  any  gaol  or  house  of  cor- 

RdJoa  of  the  county*  rtdtng»  or  ditision  wherein  such  borough  is  situated, 

sr  wberrooto  it  ia  a<yacent,  or  with  the  mayor,  aldermen,  and  burgesses 

sTioaie  olW  borough  in  which  there  is  a  gaol  or  house  of  correction,  or 

viib  the  coaunittce  of  a  disttict  prison,  for  the  support  and  Maintenance 

»  such  last-mentioned  gaol  or  house  of  correction,  or  district  prison, 

Kipecdvely,  of  any  prisoners  committed  thereunto  from  such  borough ; 

sad  during  the  continuance  of  any  such  contract,  but  no  longer,  the  first- 

SMPtioiied  mayor,  aldermen,  and  burgesses  shall  not  be  bound  to  maintain 

any  other  gaol  or  bouse  of  correction  for  their  borough;  and  it  shall  be 

kwfol  for  the  mayor,  aldermen,  and  burgesses  of  any  such  borough,  by 

their  connci],  to  enter  into  such  contracts  as  aforesaid,  although  at  the 

Umm  of  entering  into  such  contract  there  may  be  no  gaol  or  house  of 

correction  belonging  to  such  borough ;  and  all  enactments  with  respect 

to  such  contracts  shall  apply  as  well .  to  those   contracts  where  at  the 

of  entering  into  the  same  there  was  or  is  a  gaol  or  house  of  cor- 

beloogii^  to  the  borough,  as  to  those  contracts  whero  there  was  or 

is  no  gaol  or  house  of  correction  belonging  to  the  borough  at  the  time  of 

cotcriDg  into  the  same.* 

Sect.  18  enacta :  '*  That  in  erery  borough  to  which  a  separate  court  of 
at  ■linna  of  the  peace  hath  been  or  shall  hereafter  be  granted  or  purported 
to  be  granted,  and  where  the  persons  committed  for  offences  arising  within 
aocb  borough  hoTe  been  or  shaU  hereafter  be  sent  to  any  prison  of  the 
eoofltj  in  which  such  borough  is  situated,  and  that  no  special  contract 
aiiaU  be  subsisting  between  such  borough  and  county  relative  to  the  said 
the  oomicil  of  tuch  borough  shall  pay  or  cause  to  be  paid  to  the 
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roumgX,     treasurer  of  the  coanty  was  not  then  aware»  but  at  the 

1847 
rate  of  lid  per  head  per  day  for  each  prisoner  oonfined 

TteQranr    id  the  county  gaol  and  houfle  of  correction. 

Bowngiicf  In  the  same  mcmth  the  oonndl  of  the  borou|^  re- 
ierred  it  to  a  committee  to  confer  with  the  magiitratei 
of  the  county  for  the  purpose  of  arranging  for  the 
future  use  of  the  county  house  of  correction.  A 
meeting  afterwards  took  place  between  the  mayor  and 
one  of  the  aldermen  of  the  borough,  and  two  of  the 
visiting  justices  of  the  county  prisons :  and  terms  were 
then  agreed  upon  for  a  future  contract  with  the  county 
for  the  maintenance  of  the  borough  prisonerSf  as  well 
in  the  county  gaol  as  in  the  house  of  correction.  The 
committee  reported  to  the  council;  and  the  council 
confirmed  their  report ;  and  a  draft  of  agreement  was 
prepared  by  the  town  clerk,  by  which  it  was  agreed 
that  the  borough  should  pay  to  the  county,  for  the 
maintenance  &c.  of  borough  prisoners  thereafter  to  be 
committed  to  the  county  gaol  and  house  of  corrections 
the  actual  expenses  incurred,  to  be  ascertained  ac- 
cording to  the  provisions  of  stat  5  &  6  VicL  c  98. 
»•  18. :  that  the  unsettled  claim  of  the  county  againac 
the  borough  for  expenses  theretofore  incurred  in  the 
maintenance  &c.  of  prisoners  committed  to  the  county 
gaol  for  ofiences  within  the  borough,  subsequent,  to 
the  grant  of  quarter  sessions  to  the  borough,  and  tried 
at  the  borough  sessions  or  at  the  sessions  of  the  county. 


trcaiurer  of  tuch  priaoii«  or  odier  penon  tppointed  bj  the  JmtloM  of  tin 
peace  in  geaenl  or  quaiter  weilonf  aieembled,  for  the  eounlj  ia  wUak 
■ndi  pifMMi  h  tituitedy  lAt  mchuU  etjmum  kentefbre  meufrtd,  er  kemtfiu 
to  be  incurred,  in  the  oonveyence^  trmoiport,  maintenaneeb  utd  dBtody, 
and  eve  of  erery  roch  priioaeri'' according  to  the  dimtioDortbt  cMlody, 
at  the  aTerage  daily  coit  of  each  priioner,  &c 
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Adddbeaworwilandpaidon  thewmeprincipte;  and   Quttn*$  Bgneh. 

1847 
dut  the  expenses  theretofore  incarred  in  the  mainte-  

anorfta  of  prisoneia  committed  to  the  oounty  house  of     ''^  QMnm 
amtSfoa  ahoidd  be  assessed  and  paid  in  like  manner.      J^^"^^  ^ 

Hm  ptiepceed  agreement  was  reported  by  the  visiting 
jialioes  of  the  comity  to  the  ooan^  justices  at  the 
QoBtsr  Searions  beld  on  18th  OOober^  and  the  Ses- 
Mos  made  an  order  confirmii^  the  same  agreement. 

Id  the  following  December  the  town  clerk  of  the 

boiaq^h  w«a  applied  to  by  the  clerk  of  the  peace  for 

the  maintenance  accounts  whidi  had  been  previously 

defiferedf  as  iiereinbefore  mentbned,  on  the  scale  of 

lldm  per  head  per  day^  in  order  that  such  accounts 

mfgkt  be  altered  according  to  the  terms  of  the  last- 

mentiooed  agreement    The  accounts  were  thereupon 

let^fned  to  the  derk  of  the  peaces  and  altered  accord- 

in^y,  and  redelivered  to  the  town  clerk,  with  notice 

diat  the  actual  expense  incurred  in  the  maintenance  Sec 

of  borough  prisoners  exceeded  lid.  per  head  per  day. 

Payments  on  account  had  been  made  by  the  borough. 

It  was  contended  on  the  part  of  the  county  that  the 

borough  was  liable  to  pay  for  the  maintenance  of  ail  the 

prisoners  theretofore  committed  to  the  county  gaol  and 

hoase  of  correction  at  the  rate  authorized  by  the  18th 

aeolkm  of  stat  Sic  6  Vict,  e.  98. 

It  was  contended  on  the  part  of  the  borough  that  the 
bcMTOugfa  was  not  liable  to  pay  for  any  prisoners  com* 
mitted  either  to  the  house  of  correction  or  county  gaol 
more  than  at  the  rate  of  \\d.  per  head  per  day;  and 
chat  they  were  not  liable  to  pay  anything  for  commit- 
ments by  county  justices  to  the  house  of  correction 
during  the  period  above  referred  to  when  o£Penders 
committed  by  borough  justices  were  refused  at  die  said 
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Foiume  X.     house  of  Correction  by  order  of  the  coonty  Codrt 
^__    Quarter  Sessions. 


tim  Quiiir         j„  i^iig  accounts  against  the  borough^  made  out 
Borough  of     delivered  to  the  town  clerk  by  the  county  treasureTf  foi 

BlRMlMOIMJI*  " 

its  proportion  of  the  general  expenditure  of  the  ootuitj 
from  Epiphany  Sessions  to  Midsummer  Sessions  1845»  is 
a  ciiarge  amounting  to  20872^  8««  Od.  for  a  proportion  of 
the,  purchase  money  which  the  county  of  Warwidt  has 
paid  or  is  liable  to  pay  for  the  Coventry  gaol»  hoose  of 
correction,  county  hall  and  other  buildings,  under  and 
by  virtue  of  stat.  BhS  Vict*  c.  110.  s.  4.  The  cooneil 
of  the  borough  contended  that  they  were  not  liable  to 
pay  anything  whatever  towards  the  purchase  of  the, said 
Caoentry  gaol.  The  justices  of  the  county  of  Warmdc 
contended  that  the  council  was  iis^ble. 

The  questions  for  the  opinion  of  the  Court  were:  la 
the  council  of  the  borough  of  Birmingham  liable  to  pay 
to  the  justices  of  the  county  of  Wanoick  for  the  main- 
tenance of  all  the  before  mentioned  prisoners ;  and,  if 
not,  for  what  portion  ?  And :  Whether  such  payment  is 
to  be  made  after  the  rate  of  lie/,  per  head  per  day^  or 
at  the  rate  authorized  by  the  18th  section  of  stat.  SicS 
Vict.  c.  98. 

And  whether  the  borough  of  Birmingham  is  liable 
to  the  payment  of  anything  towards  the  purchase  of 
the  county  gaol  under  stat.  5  &  6  Vict.  c.  110.,  before 
stated. 

jlfd/or,  in  support  of  the  rule  (a).  First  The  borough 
of  Birmingham  is  bound  by  stat  5  &  6  Vict.  c.  98.  <.  1S» 

(a)  The  cue  was  argued  on  87th  Jtrntuxry  in  last  term,  and  lltli  Aw 
hruttry  in  this  yaeatiooy  before  Lord  DtnfiMM  C  J.y  AtflmoHt  Coknig§  aad 
WiefitmmJ%, 


X  VICTORIA* 


125 


1847» 


TiieQoisir 

Y. 
Borougli  of 


c|      to  pajr  the  actual  expenses  incarred  by  the  county  in  Qtmnu  Bench. 

the  mainteDance  &c.  of  the  borough  prisoners.     The 

caiesiiews  no  contract,  even  in  fact,  that  lid.  per  head 

il     per  dty  ahould  be  charged  for  each  prisoner ;  but  a 

VI     o^gotistioQ  only*    The  proceedings  required  by  slat. 

5&4i  A  65.  J»  I.»  as  conditions  of  the  ability  to  con- 

tnd^  were  never  duly  taken*  Moreover,  until  stat.  5ii6 

Vict,  c  9S»  passed,  the  borough  was  incompetent  to  make 

such  a  contract  under  stat.  BG.4i.c.  85.,  because  it  had 

nogBol  of  its  own ;  B^ina  v.  Justices  of  Lancashire  (a). 

Mow,  indeed,  sect  15  of  stat.  BiL^  Vict.  c.  98.  seems 

to  enable  a  borough  without  a  gaol  to  make  such  a 

contract    But,  even  if  there  was  a  contract  in  fact^ 

and  the  borough  was  competent  to  make  one,  it  was 

floC  bindings  because  it  was  not  authenticated  by  the 

oonmum  aeal ;  Begina  v.  Mcyar  of  Stamford  (£),  Arnold 

▼•  Mmfor  rf Poole  (c).    There  is  no  pretence  for  con- 

feoding  that  the  borough  is  not  liable  in  respect  of 

those  borough  prisoners  who  were  committed  by  county 


Secondly :  The  borough  of  Birmingham  is  liable  to 
cootribute  towards  the  purchase  of  Caoentiy  gaol  under 
Stat.  5  &  6  Vict.  c.  110.  s.  4.  Before  stat.  5  &  6  fF.  4.  c.  76. 
the  borough  was  liable  to  its  proportion  of  the  whole 
county  expenditure ;  and  by  section  1 1 7  of  that  act  it  is 
still  liable  in  respect  of  sums  *^  expended  out  of  the  county 
rate  for  other  purposes  than  the  costs  arising  out  of  the 
prosecution,  maintenance,  and  punishment,  conveyance 
and  transport  of  offenders  committed  for  trial  in  such 
oonnty^  and,  in  the  case  of  boroughs  having  a  separate 
coart  of  quarter  sessions  of  the  peace  other  than  out  of 


(a)  11  ^^£.144. 
(e)  4  JIm.  ^  ^  SeO. 


(6)  6  Q.  B.  433. 
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VohmeX.     coroDer^s  inquests.''     The  claim    in  qaestion  is  no(^ 
\__  within  these  exceptions. 

▼• 
Borougti  of        Hill  contra.    It  is  clear  that  a  contract,  complete  in 

BiuinraBut* 

all  its  termS)  was  made  between  the  borough  and  the 
county,  before  the  passing  of  stat  5  &  6  Vid.  c.  98. ;  and 
section  18  of  that  statute  is  expressly  restrained  to  cases 
where  there  is  no  subsbting  contract.  The  contract  in 
question  has  been  acted  upon ;  and  an  account,  in  con* 
formity  with  it,  has  been  furnished  by  the  county.  The 
contract  is  altogether  silent  as  to  the  liability  of- the 
borough  in  respect  of  prisoners  committed  by  comity 
magistrates :  and  the  law  itself,  independently  of  con- 
tract, imposes  no  such  liability. 

The  expense  of  purchasing  Covenhy  gaol  is  among 
the  expenses  excepted  in  stat.  5  Si  6  )V^.  4.  r.  76.  s.  1 17* 
The  enlarged  meaning  of  the  words  *^  costs  arising  out 
of  the  prosecution,  maintenance,  and  punishment*'  of 
prisoners  is  explained  by  Regma  v.  Joknion{d%  where  it 
was  held  that  these  words  were  not  confined  to  the  mere. 
personal  expenses  of  prisoners,  but  that  they  indnded 
the  whole  expenses  of  the  gaol,  such  as  repairs^  taxes 
and  insurance.  The  exception  comprehends  all  prison 
expenses:  and  it  is  immaterial  to  this  point,  whether 
the  expenses  are  incurred  in  repairing  and  enlaiging 
the  existing  gaol  or  in  purchasing  a  new  gaol  as  sop- 
ptementary  to  the  existing  one.  The  intention  of  the 
legislature  was,  that,  where  a  borough  had  a  separata 
Court  of  Quarter  Sessions,  the  borough  and  county 
should  each  separately  bear  its  own  prison  expenses 
Hie  eflfect  of  section  118  b  to  take  the  borough  cat 
of  the  county  for  the  purposes  of  liability  to  general 
expenses  of  the  county:  and  the  boroiighi  to  become 

(a)  10  ^.  jr  •&•  74a 
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Vohtmg  X.  by  the  justices  of  the  county  to  have  a  formal  contract 

184?* 
L_  entered  into ;  but,  owing  to  doubts  as  to  the  validity  of 


Th«  Qonx  ihe  charter  of  Birmingham^  no  such  contract  was  entered 
Borough  or  into.  Afterwards  the  act  5  &  6  VicL  a  98.  was  paasedi 
which  provides,  by  section  18,  that,  when  borough 
prisoners  have  been  sent  to  the  county  prison,  and 
DO  special  conti'act  shall  be  subsisting  between  such 
borough  and  county  relative  to  the  said  prisoners,  the 
council  shall  pay  the  actual  expenses  heretofore  in- 
curred or  hereafler  to  be  incurred. 

Both  parties  treated  this  section  as  applicable  to  their 
case,  as  appears  by  the  draft  of  agreement  of  the  18th 
October  1842,  set  out  in  the  case,  in  which  it  is  distinctly 
provided  that  the  actual  expenses  shall  be  paid  both 
prospectively  and  retrospectively;  and  accordingly  aa 
account  which  had  been  sent  in  by  the  county  treasurer 
to  the  borough,  charging  at  lliLper  head,  was  altered 
so  as  to  charge  the  actual  expenses. 

We  cannot,  therefore,  entertain  any  doubt  that  the 
actual  expenses  ought  to  be  charged,  and  not  the  pro* 
posed  sum  of  lid.  per  head,  as  to  which  no  contract, 
even  for  a  year,  was  distinctly  made.  But  it  appears 
that,  owing  to  a  resolution  of  the  county  Epiphamf 
Sessions,  1841,  the  county  house  of  correction  was 
closed  as  to  prisoners  committed  by  the  borough  ma-* 
gistrates,  and  that  expense  and  inconvenience  were  in- 
curred by  the  borough  in  procuring  the  committal  of 
such  prisoners  by  county  magistrates;  and  it  is  con- 
tended that  the  borough  ought  not  to  pay  for  such  pri- 
soners. Now,  by  the  operation  of  the  statute  5  8c  6  ^ 
4.  c.  76.,  it  is  clear  that  the  borough  could  not  be  made 
even  to  contribute  to  the  expenses  of  prisoners  com^ 
mitting  offences  in  the  borough  $nd  committed  to  the 
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Volume  X.  above  cited.     Neither  do  we  think  that  the  boroueh  of 

Birmingham  is  so  entirely  separated  from  the  county  of 

TheQuiKJi  Warwick  in  respect  to  prisoners  as   to  justify  us  in 

Borough  of  reading  stat  5  ii  6  Vict.  c.  110.  as  if,  in  using  the  words 

Birmingham.  °  ^  o 

^^  the  county  of  Warwick^*'  the  legislature  intended 
"  the  county  of  Warwick  except  the  borough  of  Bir* 
minghamJ*  We  are  constrained  therefore  to  hold  that 
the  borough  of  Birmingham  is  liable  to  contribute  its  pro- 
portion of  the  sum  to  be  paid  under  stat.  5  &  6  Fid. 
c.  110.,  and  which  is  to  be  levied  under  the  provisions  of 
Stat.  5  8c  6  fV.4f.c.  76.  s.  117. 

Judgment  for  the  Crown  (a). 

(a)  Reported  by  H,  DamoHy  Esq. 


inheritance.   In 
1844  the  ad- 


February  i2th.  Do£  0X1  thc  demiscof  Jacobs  against  Phillips. 

and  Others. 

Ini767  the       1^  JECTMENT  for   certain   undivided  shares  of  a 

residue  of  a  ■  J 

satisfied  term  of  messuage  and  lands  in   Kent.     The  declaration 

500  years  n  m  Tr 

(created  in         was  of  Easter  Term  7  Victoria. 

signed  to  a  On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Maid'' 

toatunid  Uie       ^^^^^  Spring  assizes,  1846  (a),  it  appeared  that,  in  1766, 

the  owner  in  fee  of  the  premises  had  mortgaged  them 
ministrator  of     (^  qj^q  Hubbard  for  a  term  of  500  years.     In  the  fol- 

the  trustee  "^ 

brought  eject-     lowing  year  Hubbard  became  the  absolute  purchaser  in 

mcnt  on  behalf  . 

of  persons  who    fee;  and  the  residue  of  the  term  was  at  the  same  time 

claimed  the 

beneficial  interest  through  H.^  the  defendants  also  claiming  it  under  title  deriTed  through 
H.     Ttie  owner  of  the  legal  interest  in  the  term  had  never  been  in  possession.    No  demand . 
of  possession  had  been  made  before  action  brought. 

Held,  that  the  action  was  not  maintainable  ;  fbr,  if  a  tefiancy  at  will  existed,  as  between 
the  trustee  and  cestui  que  trusts,  it  had  not  been  determined  by  demand  of  possession,  and» 
if  no  tenancy  existed  such  as  to  render  necessary  a  demand  of  possession,  then  the  action  migbi 
have  been  brought  twenty  years  before,  and  was,  consequently,  barred  by  stat.  3  &^4  W.4. 
e.  27.  S5.  2,  3. 

(a)  A  prefious  trial  of  this  ejectment  had  taken  place  in  1844. 
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to  bring  such  action  first  accrued  to  the  lessor  of  th< 
plaintiff  or  to  some  person  through  whom  he  claim 
within  the  meaning  of  the  second  section  of  that 
The  third  section  explains  at  what  time  the  right  o 
action  shall  be  deemed  to  have  first  accrued  in  certain 
cases :  but  the  cases  there  put  have  no  reference  to  lb 
present;  for  the  legal  owner  of  a  term  to  attend  th^ 
inheritance  is  landlord  to  the  person  beneficially  inter-* 
ested ;  and  the  possession  of  the  tenant  is  the  posses-^ 
sion  of  the   landlord.     "  Where  a  term,  whether  for 
one  hundred  or  ten  thousand  years,  is  created  by  way 
of  use,   it   invests   the  person  to  whom  it  is  granted 
with  a   legal   right  to   the   estate  during   the   period 
specified.     It  is  not  necessary  by  our  law,  that  pos- 
session should   accompany   the   legal   estate   in  order 
that  the  title  of  the  legal  owner  should  continue  un- 
barred.    Possession  by  my  tenant,  or  by  a  person  with 
my  permission,  or  acknowledging  my  title,  is  in  law 
possession  by  me,  and  during  such  tenancy  or  holding 
my  title  remains  unimpeached ;  therefore,  allhougb  the 
legal  owners  of  the  fee  of  an  estate   have  enjoyed   it 
for  the  last  one  hundred  years,  yet  that  will  not  affect 
the  existence  of  a  term  of  years  in  the  trustee  to  at* 
tend  the  inheritance,  because  the  possession  of  the  legal 
owner  of  the  fee  is  the  possession  of  the  termor ;  their 
titles  are  consistent,    and  support  each   other.     The 
owner  of  the   fee  is  as  a  tenant  at  will  to  his  own 
trustee;"  Stigd.  Vendors 4' PurchciserSy ^09  (8th  ed.)  (a). 
[^Patieson  J.    If  the  owner  of  the  inheritance  was  tenant 
at  will  to  the  termor,  then  the  lessor  of  the  plaintiff  is 
barred  by  the  seventh  section.]     The  present  case  is 
saved  by  the  proviso  that  *^  no  mortgagor  or  cestui  que 


(a)  Appendix.     No.  xxvi.  3.   P.  11 89.  11th  ed. 
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tcson  J,  Is  there  any  case  where  the  point  hai 
between  trustee  and  cestui  que  trust?]  {IVot 
referred  to  Roe  dem.  Beade  v.  Reade  {a)  and  J 
Deardon  (6).) 

Lord  Denman  C.  J.     I  am  of  opinion  that  th 
of  the  plaintiff  is  barred  by  the  second  and  th 
tions :  but,  if  the  case  is  to  be  treated  as  one  of 
at  willy  there  has  been  no  demand  of  possession*. 

Patteson  J.     I  will  not  say  that  the  words 
third  section  which  have  been  referred  to  are  s 
pointed  to  the  case  of  trustee  and  cestui  que  tru 
they  certainly  seem  to  be  very  applicable.     Now 
termor  could  have  brought  ejectment  twenty  y 
fore  this  action  was  brought,  there  is  an  end  of  t 
for  this  action  was  not  brought  within  five  yc 
the  passing  of  stat  3  &  4  W.^.  c.  %7.,  so  as  to 
the  saving  of  the  15th  section.     The  third  sec' 
clear :  and  there  is  nothing  in  any  other  part 
to  militate  against  our  construction  of  it. 

Coleridge  J.     To  sustain   this  action, 
conceded  that  the  termor  may  sue  without 
possession.     Then  the  second  section,  wit 
third  section,  as  being  explanatory  of  it,  7 
seems  to  embrace  this  very  ease,  inasmuc 
of  entry  first  accrued  beyoad  the  period  li 


WiGHTMAN  J.  concurred. 


'^^  8  7.12.  118.  122. 
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Standen  against  Chrismas  and  Another.        Friday, 

February  12th. 

SSUMPSIT.     The  first  count  of  the  declaration  Stat.  32  h,  s. 

J      1  I        J  /•      1  c.  S4.  applies 

stated  that  the  defendants  were   tenants  to  the  to  leases  by 
^intiff  of  a  messuage  and  premises,  upon  the  terms  and,  where  a 
they  should  during  their  tenancy  keep  the  interior  u^  "se'd' 
^   the  messuaire   and    premises   in   tenantable   repair.  *Je  assignee  of 

^  *^  ^  the  reversion 

reach,  non-repair.     ITie  second  count  stated  that  de-  «»nnot  main- 

*"  tain  assumpsit 

were  such  tenants  on  the  terms  that  they  should  Against  the 

lessee  for 

the  premises  m  a  tenantlike  manner.     Breach^  that  breach  of  his 

contract  with 

had  used  the  premises  in  an  untenantlike   manner,  the  assignor  to 
c  third  count  was  the  ordinary  indebitatus  count  for  *^*  7^!^^  is  no 
and  occupation.  '"P"^  <^*'"- 

■^  tract  to  use 

Xteas.     1.  To  the  whole  declaration,   Non  assumpsit.  <^enoised  pre- 

^  mises  in  a 

^-    To  the  first  count,  a  traverse  of  the  alleged  tenancy,  tenantlike 

<>        "T"      1        /•  r  rr>       t  manner,  where 

'^-      10  the  first  count,  performance.     4?.  To  the  second  the  tenant  i 


las 


*^'^>^3nt,  a  traverse  of  the  alleged  tenancy.     5.  To  the  tractcd  to  re- 


ond  count,  performance.      Issues   were   joined   on  ^  where  a 
^t^^sse  pleas.  ^^^  ^°'"  * 


term  certain 

On  the  trial,  before  Alderson  B.,  at  the  Sussex  Spring  ™  .g^-anted  by 

*^       °    wnting  not 

izes,  1846,  the  following  facts  appeared.   Previously  to  ^^^^^  seal, 

^  .  ,     .       which  con- 

*-  ^th  MflrrcA  1844,  the  premises  were  held  by  the  plaintiff  tained  an  un- 

^      J  ▼».  >       »  •  r    I  dertaking  on 

'^•^aone  Richarason,  as  customary  tenants  of  the  manor  behalf  of  the 
^^  Robertsbridge  in  Stissex^  the  plaintiff  being  entitled  to  assigns  for 
^^0  eighth  shares  in  his  own  right,  and  to  six  eighth  ^J^|  f "Held 

that  his  as- 
^SMe  might  maintatn  Assumpsit  for  use  and  occupation ;  for,  the  lessor  having  granted 
lor  hiouelf  and  his  assigns,  the  permission  of  any  person  who  might  become  assignee  of  the 
'^^cnioD  during  the  Icue  was  virtually  included,  so  that  the  .occupation  became  in  point 
^nw  permissive  on  the  part  of  the  assignee  as  soon  as  his  interest  accrued. 

Copifs  of  court  roUsy  purporfiog  to  be  surrenders  of  property  by  a  person  proved  to 
^  tiico  in  fiossession,  and  admittances  accordingly,  are  evidence  of  the  existence  of  a  manor, 
^  of  sadi  property  being  within  it,  in  an  action  by  tlie  surrenderee  in  which  hi> 
'^Pisdispuied. 

K   4 


IS  owner- 
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shares  as  tenant  in  common  with  Richardson.    On  the^ 
day  above  mentioned,  Richardson^  without  the  know-— 
ledge  of  the  plaintiff,  by  writing  not  under  seal,  made  ^ 
between  himself  of  the  one  part  and  the  defendants  or= 
the  other  part,  let  the  premises  to  the  defendants  for— 
one  year, "I  from   15th  May  IS^i*  till  15th  May  1845|» 
at  a  yearly  rent  therein  reserved,  payable  to  himself  halP 
yearly  on  15th  November  1844  and  15th  May  1845,  the 
defendants  to  keep  the  interior  of  the    premises  in 
tenantable  repair.    The  lease  contained  an  undertaking 
on  the  part  of  Richardson,  *^  his  heirs,  executors,  ad- 
ministrators and  assigns,"  for  quiet  enjoyment  by  the 
defendants.      In   the  first  half  year  of   the  tenancy 
Richardson  sold   his   interest  in   the  premises  to  the 
plaintiff,  who  was  admitted  thereto  on  30th  September^ 
1844. 

To  prove  the  plaintiff's  ownership,  copies  of  four  of 
the  court  rolls  of  the  manor  of  Robntsbridge  were  put 
in  evidence.  These  documents,  the  first  of  which  was 
dated  in  1834,  respectively  shewed  the  surrender  to  the 
plaintiff  and  Richardson  of  six  eighths  of  the  premises, 
and  their  admittance  thereto,  then  two  separate  sur- 
renders of  each  of  the  remaining  two  eighths  to  the 
plaintiff  alone,  and  his  admittance;  and,  lastly,  the  sur- 
render by  Richardson  of  his  interest  to  the  plaintiff,  and 
the  plaintiff's  admittance  accordingly.  In  all  these  in- 
struments the  premises  were  described  as  customary 
tenements  holden  of  the  manor  of  Robertsbndge,  All 
the  surrenderors  were  proved  to  have  been  in  possession. 
No  other  evidence  was  given  to  shew  the  existence  of 
such  a  manor,  or  that  the  premises  were  so  holden. 

At  the  time  of  the  sale  by  Richardson  to  the  plaintiff^ 
they  signed  a  joint  authority  to  one  Smith  to  receive 
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SAee  Serjt  and  Bramxell  now  shewed  cause  (a).  The 
written  contract  was  made  with  Richardson ;  and  the 
plaintiff  could  not  sue  upon  it;  and  there  was  no  evi- 
dence of  any  new  contract  between  the  plaintiff  and  the 
defendants.  Stat  32  H.  8.  c.  34.  5.1.  applies  to  leases  by 
indenture  only:  per  Parke  R  in  Buckworth  y.Siwgh' 
son  (&)•  Perhaps  the  plaintiff  might  maintain  debt 
for  use  and  occupation;  but  he  cannot  maintain  as- 
sumpsit The  count  for  use  and  occupation  alleges  in 
the  usual  form  that  the  occupation  was  by  the  **su(^ 
ferance  and  permission  "  of  the  plaintiff.  This  was  dis- 
proved by  the  evidence.  [Lord  Detiman  C.  J.  Stat  II 
G.  2.  c.  19.  s.  14.  gives  the  action  to  the  ^  landlord,"  and 
says  nothing  about  *^  sufferance  and  permission.*^  When 
Richardson  demised,  he  was  entitled  to  three  eighths ; 
and  by  estoppel  against  the  defendants  he  had  good 
title  to  the  remaining  five  eighths :  if  he  sued  on  the 
agreement,  the  defendants  would  have  no  answer.  No 
arrangement  between  Richardson  and  the  plaintiff  can 
be  forced  on  the  defendants  so  as  to  afiect  their  original 
tenancy.  It  did  not  appear  that  the  plaintiff  was  land- 
lord ;  for  there  was  no  evidence  that  the  premises  were 
copyhold.  [Coleridge  in  The  copies  of  court  rolls 
shewed  that  the  premises  had  been  dealt  with  as  part 
of  the  manor:  Richardson  was  in  possession.]  As 
to  any  new  contract  witli  the  plaintiff,  a  new  tenancy 
could  not  arise  unless  the  old  tenancy  had  been  sur- 
rendered. In  Brydges  v.  Lewis  {c)  the  sugg^tion  of 
a  new  tenancy  was  made  for  the  purpose  of  supporting 
a  similar   action ;  and  Patteson  J.  asked,  <<  What  con* 


(a)  Before  Lord  Dennutn  C.  J.,  Pattemm^ 
(6)  5  7y.  344,  354 ;   S,  C.  \  C.  M,  ^  R.  834. 
(c)  S  CIB.  603,  605. 


and  Wiffiiw^mm,  Ji. 
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had  DO  option  to  refuse  the  standing  of  a  stall  to  an^  .^ 
one,  and  so  there  was  no  implied  contract^  in  whic^  -^ 
respect  the  action  differed  from  assumpsit  for  use  an»  - 
occupation.  But  Littledale  J.  said  :  ^*  Assumpsit  li< 
for  the  use  and  occupation  of  premises  at  the  suit 
the  owner.  Now  stallage  is  a  satisfaction  to  the  owner 
of  the  soil  for  the  liberty  of  placing  a  stall  upon  it. 
If  assumpsit  be  maintainable  in  the  one  case,  there 
is  no  reason  it  should  not  in  the  other.*'  The  copies 
of  court  rolls  were  evidence  that  the  premises  were 
copyhold.  [Lord  Denman  C.  J.  We  are  of  that 
opinion.]  There  was  also  evidence  of  a  new  tenancy 
between  the  plaintiff  and  the  defendants.  IPatieson  J. 
I  think  the  evidence  could  amount  to  no  more  than 
an  acknowledgment  of  title.]  The  effect  of  the  evi- 
dence was  for  the  jury :  it  amounted  to  an  estoppel,  as 
in  Dolby  v.  Hes  {a) ;  for  the  defendants  paid  rent  to  the 
plaintiff  as  their  landlord.  [^BramwelL  In  the  judgment 
of  Buller  J.  in  Birch  v.  Wright  (6),  it  is  said :  «  The 
action  for  use  and  occupation  is  founded  on  contract; 
and  unless  there  were  a  contract  either  express  or  im- 
plied, the  action  could  not  be  maintained."] 

Cur.  adv.  vuU» 


Lord  Denman  C.  J.,  in  this  vacation  {February  25th), 
delivered  the  judgment  of  the  Court 

In  this  case,  the  plaintiff  being  entitled  to  five  eighths, 
and  one  Richardson  to  three  eighths,  of  certain  copyhold 
premises,  Richardson^  by  lease  in  writing,  not  under 
seal,  demised  them  to  the  defendants  in  his  own  name 
for  one  year,  at  a  rent  payable  half  yearly,  and  under 
certain  terms  of  repairing.    Before  the  first  half  year's 

(a)  n  A.iB.  335.  (6)  1  7.  R,  378.  387. 
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ants  had  notice  of  the  surrender  to  the  plaintiff;  bat  there 
is  no  gronnd  whatever  for  any  such  inference.     It  is 
quite  plain  that  the  defendants  held  under  the   lease 
made   by  Richardson,  and  under   that  alone,  and  the 
plaintiff  could  not  have  prevented  them  from  so  holding. 
The  permission  to  occupy  emanated  from  Bichardsonf 
the  grantor  of  the  lease,  and  was  complete  when  the 
lease  was  executed,  and  never  could  emanate  from  the 
person  who  subsequently  became  assignee  of  the  rever- 
sion ;  unless  indeed,  Richardson  having  granted  for  him- 
self and  his  assigns,  the  permission  of  any  person  who 
might  become  assignee  of  the  reversion  during  the  lease 
can  be  said  to  be  virtually  included,  so  that  the  occu- 
pation became  in  point  of  law  permissive  on  the  part 
of  the  assignee  as  soon  as  his  interest  took  place.     We 
think  that  this  is  the  right  view  of  the  case,  and  that,  the 
occupation  being  in  point  of  law  by  the  permission  of 
the  plaintiff,  the  action  is  maintainable  in  its  present  form 
by  virtue  of  the  statute  11  G.  2.  c.  19.  s.  14.     In  most 
of  the  cases  referred  to  on  the  argument  the  tenancy 
was  from  year  to  year.     It  is  obvious  that  the  assignee 
of  the  reversion  has  then  the  power  of  determining  the 
tenancy  by  notice;  and,   if  he  refrains  from  so  doings 
the  occupation  may  well  be  said  to  be  by  his  permission. 
In  Lumley  v.  Hodgson  {a)  the  tenancy  was  from  year  to 
year,  and  a  notice  to  quit  had  actually  been  given,  but 
not  persevered  in.   The  action  was  for  a  year  and  a  half's 
tent :  the  last  year's  rent  all  accrued  after  the  expiration 
of  the  notice  to  quit :  and  the  occupation  during  that 
time  was  clearly  by  the  permission  of  the  plaintiff;  the 
first  half  year  not  so ;  and  the  same  question  might  have 
arisen  as  in  the  present  case ;  but  it  was  not  made.     In 


(a;  16  EoMtf  99. 
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Mortimer  ▼•  Preedy  {a)  the  Court  felt  the  same  difii-  QuAmV  Bench, 
colty  as  arises  here ;  but  the  point  was  not  expressly 
determined.  The  case  of  Buckworth  v.  Simpson  {b) 
tas  ialso  upon  a  tenancy  from  year  to  year :  so  was  the 
cmtcf  Dolly  T.  Iles{c\  which  however  turned  upon  the 
defeodant  being  estopped  by  his  own  acts  of  recognition. 
No  case  appears  yet  to  have  been  determined,  where,  an 
absolate  lease  in  writing,  not  under  seal,  for  a  fixed  term 
of  years,  having  been  granted,  and  the  landlord  having 
ass^ed  his  reversion,  it  has  been  held  that  the  assignee 
can  maintain  an  action  of  assumpsit  for  use  and  occu- 
padoD.  We  are  however  of  opinion,  for  the  reasons 
already  given,  that  he  can ;  and  we  think  that  the  direc- 
tion of  the  learned  Judge  on  this  part  of  the  case  was 
vroQg^  though  right  as  to  the  question  of  repair. 
The  role  must  be  absolute  for  a  new  trial. 

Rule  absolute  {d). 

(a)  Sir.^  IT.  60S. 

(b)  \  CiL^R.  8S4.;  S.  C.  5  Tyr.  S44. 

(c)  11^.  ^£.335. 
((/)  Reported  by  H,  Dawon^  Esq. 


EiNE  against  Eyershed. 


Friday^ 
February  12tb. 


TRESPASS   for    assault    and   false    imprisonment.   In  trespass 
for  false  im- 

Plea.     Not  guilty  (by  statute).    Issue  thereon.        prisonment,  it 
On  the  trial,  before  Alderson  B.,  at  the  Spring  assizes  plaintiff  had 

been  given  in 

dnrge  to  a  constable  by  defendant  without  warrant,  for  doing  malicious  injury  to  a  bouse. 

IMndaot  was  attorney  to  the  owner  of  the  bouse,  and  alleged  that  he  had  acted  under 

itat.  7&  8  (y.  4.  c  SO.  tf.  24,  28.,  and  was  entitled  to  notice  of  action  under  sect.  41.    The 

Judge  asked  tbe  jury  whether  the  defendant  had  'acted  bona  fide,  and  on  tlieir  answering  in 

the  afinnativey  nonsuited  the  plaintiff*  for  want  of  notice. 

Held,  tfaiit  the  jury  should  have  been  asked  (with  reference  to  sect.  28,  which  enacts 
Ibat  pcnoos  found' offending  may  be  apprehended  without  warrant  **  by  the  owner  of  the 
property  injured,  or  his  servant,  or  any  person  authorised  by  him  **)  not  only,  generally, 
wbathcr  the  defendant  acted  boni  fide,  but  whether  he  bad  a  reasonable  belief  tliat  he  was 
tbe  owner't  aerrant  or  had  his  authority. 
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for  Sussex^  1846,  the  defendant  justified  under  the  MaI^ 
cious  Trespass  Act,  7  &  8  G.  4.  r.  30.,  which  (sect.  S!^^ 
enacts   that  any   person   found   offending  against  tb^  ^ 
act  "  may  be  immediately  apprehended,  without  a  war— ^"^ 
rant,  by  any  peace  officer,  or  the  owner  of  the  property^*- 
injured,  or  his  servant,  or  any  person  authorised  by  ^ 
him,  and  forthwith  taken    before   some   neighbouring 
justice  "  &c.     The  plaintiff  had  mortgaged  a  dwelling 
house,  of  which  he  was  tenant  and  occupier,  to  one 
Goodman  ;  the  defendant  was  an  attorney  who  had  pre- 
pared  the  mortgage;  and  he  also  acted  generally  as 
attorney   for   Goodman.     The   mortgage  money  being 
due  and  unpaid,  disputes  had  arisen  between  Goodman 
and  the  plaintiff;  and,  the  plaintiff  having  quitted  the 
house  for  a  few  days,  Goodman  had  forcibly  obtained 
possession.     The  plaintiff  some   time   afterwards  re- 
turned with   workmen,   and   was   engaged   in  pulling 
down  a  part  of  the  house,  for  the  purpose  of  com- 
pleting some   alterations,   which   he   had  commenced 
before   quitting  the  house,  when  the  defendant  came 
up  with  a  constable,  desired  the  plaintiff  to  desist,  and, 
on  his  refusing  to  do  so,  gave  him  into  custody.    The 
defendant  claimed  a  nonsuit,  because  no  notice  of  ac- 
tion  had  been   given,  as  required  by  sect*  41.     Tlie 
plaintiff  in  answer  relied  on  the  proviso^  in  sect.  24, 
"  that   nothing  herein  contained  shall  extend  to   any 
case  where  the  party  trespassing  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do  the  act 
complained  of,"  and  also  contended  that  the  defendant 
had  not  brought  himself  within   sect.  28,   as  owner, 
servant,  or  person   authorised   by   the    owner.      The 
learned  Judge  asked  the  jury  whether  the  defendant, 
in  directing  the  apprehension  of  the  plaintiff,  had  acted 
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rised  by  the  owner,  the  defendant  was  entitled  to  nbti<^ 
if  he  believed  himself  to  be  within  the  act,  and 
reasonable  ground   for  so  believing.     (He  was   thi 
stopped  by  the  Court.) 


M.  Chambers^  contra.  First,  to  justify  the  appre-^^ 
hension  without  warrant,  it  was  necessary  for  the  di 
fendant  to  shew  that  an  offence  within  the  act  was' 
committed ;  and  also  that  the  offender  was  not  within 
the  proviso  of  sect.  24.  Secondly,  the  defendant  was^ 
not  servant  of  the  owner.  The  word  **  servant,"  in 
sect.  28  of  the  statute,  is  used  in  the  ordinary  sense;, 
and  would  comprehend  the  domestic  and  farm  ser- 
vants of  the  owner,  but  not  his  attorney.  Nor  was 
the  defendant  a  ^^  person  authorised ''  by  die  owner. 
All  that  appeared  was,  that  the  defendant  had  acted  as 
attorney  for  Goodman  on  the  occasion  of  the  mortgage^ 
and  that  about  the  time  in  question  he  was  also  Good^ 
maris  attorney,  that  is  an  attorney  whom  Goodman  was' 
in  the  habit  of  employing  when  he  happened  to  require 
legal  assistance.  No  general  authority  to  the  defendant 
to  manage  and  look  after  the  property  was  proved^ 
even  if  such  general  authority  would  be  sufficient.  Bjr 
sect.  9  of  Stat.  5  &  6  ^  4.  c.  59.,  which  imposes  p^ial* 
ties  for  cruelty  to  horses,  any  peace  officer,  or  the  owner 
of  the  animal  ill  treated,  may,  upon  view  or  information 
of  the  offeiKe,  apprehend  the  offender  without  warrant: 
and,  by  sect.  19,  in  all  actions  for  any  thing  done  in 
pursuance  of  that  act  notice  of  action  is  necelBsary* 
In  Hopkins  v.  Crowe  (a)  it  was  held  that  the  defendant, 
who  was  not  the  owner  of  a  horse,  which  had  been  ill: 
treated,  but  merely  the  son  of  the  owner,  and  had  wp^ 


(a)  AA.iE.  774. 
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prebended  tbe  plaintiff  without  warrant,  was  not  entitled  Queen's  Bench. 

^  notice,  although  he  intended  bon&  fide  to  act  under   _  

«e  statote.    Edge  v.  Parker  (a),  which  was  an  action         ^''•* 
^^g^iost  the  assignee  of  a  bankrupt  for  entering  tbe      Evxuhxo. 
house  of  a  third  person  to  seize  the  bankrupt's  property, 
IS  al$o  an  authority  shewing  that  the  mere  bon&  fide 

• 

^tcDdon  to  act  in  pursuance  of  a  statute  will  not  entitle 

^person  to  notice  of  action.     Here  it  was  not  left 

to  the  jury  to  say  whether  the  defendant  had  Good'- 

van's  authority.     Persons  filling  a  specified  character 

ve  entitled   by  stat.  7  &  8  G.  4.  c.  SO.  to  apprehend 

without  warrant ;  a  person  filling  the  specified    cha- 

meter  may  be  entitled  to  notice,  if  he  has  acted  bona 

fide^  notwithstanding  his  excess  or   mistake;  but  no 

other  person  is  so  entitled.    {^Wightman  J.     Suppose  it 

were  necessary  to  plead  that  the  defendant  was  entitled 

Co  notice^  and  that  none  had  been  given,  how  would  the 

defendant  have  pleaded  so  as  to  shew  that  he  ought 

to  have  had  notice?     Creasy.     He  might  have  pleaded 

tbit  Goodman  was  owner,  and  that  he  himself  was  his 

servant  or  authorised  by  him,  or  that  he  reasonably 

believed  Goodman  to  be  the  owner,  and  himself  to  be 

his  servant  or  authorised. by  him.     In  Hughes  v.  Buck- 

land  {b\  where  defendants,  as  the  servants  of  a  person 

having  a  several  fishery,  apprehended  the  plaintiff,  who 

was  fishing  beyond  the  limits  of  the  fishery,  they  were 

held  entitled  to   notice  under  stat.  7  &  8  G.  4.  c.  29. 

sf.  55,  63.,  because  they  reasonably   believed   that  the 

place  in  question  was  within  the  fishery.]     It  would  be 

a  dangerous  doctrine  that  protection  given  by  statute 

to  a  definite  class  of  persons  will  extend  to  any  one 

(a)  %B,Ji  a  697.  (6)  15  M.  ^  IF.  S46. 
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*        self  within   that  class.     In  Hughes  v.  Buckland  (a)  the 

^^*'*  defendants  filled  the  statutory  character  to  which  the 
EvERsiiKD.  authority  was  intrusted,  and  merely  made  a  mistake 
of  place.  The  jury  here  were  not  even  asked  whether 
the  defendant  reasonably  believed  himself  to  have  been 
authorised  by  Goodman  {b) ;  and  surely  the  defendant 
could  not  be  entitled  to  notice  unless  he  acted  on  a  rea- 
sonable belief  of  his  authority.  A  person  may  bona  fide, 
but  without  any  reason,  believe  himself  to  be  a  magis- 
trate authorised  to  exercise  a  particular  jurisdiction;  but 
his  bona  fides  will  not  entitle  bim  to  notice  of  action. 

Creasy.  Whether  or  not  a  person  has  reasonable 
ground  for  supposing  a  case  to  come  under  a  statutory 
authority  with  which  he  is  invested  may  be  a  ques- 
tion for  the  Judge,  as  probable  cause  has  been  held  to 
be  in  an  action  for  indicting  maliciously  and  without 
probable  cause ;  Panton  v.  Williams  (c).  But  it  has  been 
frequently  held  that  bona  fides  is  all  that  it  is  necessary 
for  a  jury  to  find,  in  order  to  entitle  a  defendant  to 
notice  of  action ;  Rudd  v.  Scott  (rf).  Reed  v.  Cawmea" 
dow  ((?),  Wedge  v.  Berkeley  (g). 

Cur.  adv.  vuUm 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this 
vacation  {Febniary  25ih)^  delivered  the  judgment  of  the 
Court. 

(o)  15  M,  i  W.  346. 

(b)  See  Hazcldine  v.  Grovf,  3  Q.  B.  997.  1007. 

(c)  2  g.  B.  169.  (d)  2  Scott,  N.  R.  631. 
(tf)  6  /t.  i  E,  661. 

{g)  6  A.^  E.  663.    Sec  the  judgments  in  Cann  y.  CUpperton,  10  A.  Sr 
E,  582.  588,  589. 
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"Phis  was  an  action   for  assault  and  false  imprison-  Qt^^n'M  Bench. 

ment.    The  defence  was  on  stat.   7  &  8  G.  4.  c.  30.  ' 

Beets.  24  and  28.   The  plainlifF  had  been  taken  into  cus-         ^**'' 

tody  by  the  defendant's  order  as   a  wilful  and  mali-     Evirshid. 

tious  trespasser  to  the  house  of  which  he  himself  was 

tenant.     The  defendant  was  attorney  for  the  mortgagee 

otthe  house;  and,  seeing  the  plaintiff  mounted  on  a 

ladder,  and  proceeding  to  take  off  the  roof,  had  called 

on  a  policeman  to  arrest  and  take  him  before  a  justice 

of  the  peace,  who  dismissed  the  charge.     When  the 

plaintiff  had  closed  his  case,  the  defendant  claimed  a 

flonsuit,  for  want  of  previous  notice  of  action.     The 

learned  Judge  took  the  opinion  of  the  jury   whether 

the  defendant   acted  bon&  fide   in   apprehending   the 

plaintiff  or  whether  the  charge  was  colourable ;  and,  on 

their  finding  that  he  acted  bona  fide,  directed  a  nonsuit. 

We  granted  a  rule  to  shew  cause   why  the   nonsuit 

should  not  be  set  aside,  and  the  case  go  down  again  to 

trial. 

The  41st  section,  "  for  the  protection  of  persons  acting 
in  the  execution  of  this  act,**  requires  "  notice  in 
writing  of  such  action,  and  of  the  cause  thereof,  one 
calendar  month  at  least  before  the  commencement  of 
the  action."  The  defendant,  however,  is  said  not  to  be 
a  party  who  was  acting  in  the  execution  of  the  act,  be- 
cause he  was  neither  the  owner  of  the  house,  nor  the 
owner's  servant,  nor  acting  by  the  owner's  authority  in 
arresting  the  plaintiff;  good  reasons,  undoubtedly,  for 
holding,  that  a  party  so  arresting  could  not  justify  under 
the  act,  but  not  necessarily  sufiicient  for  dispensing  with 
that  notice  which  is  requisite  for  the  protection  of  those 
who  assume  to  carry  it  into  execution.     Thus  in  Catm 
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Fotume  X.     v.  CIippertan(a),  where  an  attorney  bad  directed  tbc 

'_ apprehension   of  persons  injuring  the  property  of  his 

^'^"^  client,  ihe  jury  having  found  that  the  defendant  acted  as 
EviASHBD.  the  owner's  servant,  and  bona  fide  on  the  belief  that 
this  proceeding  was  warranted  by  the  statute,  the  Jadge 
reserved  leave  to  move  for  a  nonsuit,  no  notice  having 
been  given;  and  this  Court  held  the  defendant  to  be 
entitled  to  one.  That  case  is  very  like  the  present  in 
its  circumstances*  Again,  the  Court  of  Exchequer  held 
the  servant  of  the  owner  of  a  fishery  to  be  entitled  to 
notice,  where  he  had  arrested  the  plaintiff,  tboogh  not 
trespassing  within  the  limits  of  the  fishery,  and  there* 
fore  wholly  beyond  the  jurisdiction,  when  it  appeared 
that  he  bon&  fide  believed  the  plaintiff  to  have  been 
within  it  (b).  In  a  former  case,  of  Hopkins  v.  Crawe{e\ 
I  refused  to  ask  the  jury  whether  the  defendant  had 
acted  bon&  fide,  inasmuch  as  he  filled  no  one  of  the 
characters  empowered  by  the  act  then  in  question  to 
take  parties  into  custody. 

And  these  cases  seem  to  draw  the  distinction,  which 
has  frequently  been  pointed  out,  that  a  general  per* 
suasion  that  the  defendant  had  the  power  he  claimed 
to  exercise  will  not  entide  him  to  notice ;  bat  a  mis 
taken  opinion  on  any  of  the  facts  which  must  exist 
to  give  him  that  power  will  not  deprive  him  of  the  right 
to  notice.  Thus,  in  Cann  v.  Clipperton  (a),  the  de* 
fendant  was  found  to  have  acted  as  his  client's  servant, 
and  to  have  acted  bonft  fide ;  and  in  Hopkins  v.  Crowe  (c) 
the  defendant  could  not  have  supposed  himself  to  be 
the  owner  of  the  horse,  and  the  act  did  not  give  any 
power  to  the  servant  of  the  owner  to  arrest     But  in  the 

(a)  10  A,  4*  E.  582.  (6)  Hvghe9  ▼.  BuMtmd,  15  M.  f  W.  S4e. 

(c)  AA.^E.  774. 


X,  VICTORIA.  15  J 

present  case  the  jury  were  asked  whether  the  defendant   Queen*s  Bench, 

1  W4.7 

acted  bonft  fide,  or  whether,  on  the  other  hand,  his 

proceeding  was  malicious  and  colourable,  no  question         ^'^' 

having  been  put  to  them  as  to  his  being  the  servant  of     Evkrshed. 

or  bavhig  authority  from  the  mortgagee,  or  reasonably 

helieriDg  himself  to  ,be  in  either  of  those  positions. 

Now,  if  this  were  held  [sufficient,  the  numerous  cases 

in  which  the  courts  have  required  that  the  defendant's 

belief  should  be  not  only  real,  but  reasonable,  must  be 

OTe^ruled.     And  general  bona  fides,  or  rather  the  ab- 

lenoe  of  proof  of  mala  fides,  would  mischievously  lessen 

tbe  obligation  which   parties,   invading  the   rights   of 

others,  are  under  to  use  caution  in  their  proceedings. 

We  have  on  several  occasions  expressed  our  opinion 

tbat  it  was  necessary  for  defendants  to  shew,  not  merely 

that  vague  opinion  of  their  own  power,  but  a  reasonable 

conviction  that  they  were  enforcing  the  specific  pro- 

vistoDs  of  the  law  in  committing  the  grievance  com- 

plaioed  of. 

We  think  that  the  question  was  left  to  the  jury  im- 
perfectly ;  that  they  should  have  been  asked,  not  only 
as  to  the  bona  fides  of  the  defendant,  but  as  to  his  rea- 
sonable belief  that  he  was  servant  of  or  had  the  au-> 
thority  of  the  mortgagee. 

The  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute  {a). 

(a)  Reported  by  H.  DavUon,  Esq. 
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No  action'  lies 
against  an  cx- 


SoPHiA  De  Medina  against  Grove,  Weymouth 

and  Right, 

The  Same  against  Grove. 

TN  2)^  Medina  v.  Graoe  and  Others^  the  action  was  on 
ecution  creditor        the  case.     The  first  count  alleged  that,  berore  the 

or  his  attorney 

for  issuing  a  fi.  committing  &c.,  to  Wit  on  3d  Octobej*  1842,  one  Patrick 

fa,  indorsed  to  ^        .     i  •        t       ^  -m 

levy  the  whole  Strachan  recovered  a  judgment,  in  the  Common  Fleas, 

by  a  judgment  ^gai^st  plaintiff  for  1060/.  10^.,  for  breaches  of  certain 

knowledge  of  coveuants  :   that   afterwards,  and  before  the  payment 

both,  has  been  ^g^t  after  mentioned,  all  the  right,  title  &c.  o(  Strachan 

partly  saUsfied  '  ^     ' 

by  payments,      in  and  to  the  said  judgment,  and  the  money  due  and 

unless  malice 

and  want  of       payable   by   virtue    thereof,   and   all   the   benefit   &c. 

probable  cause       ,  ^     ,  .  i  #•      i  r  <i       i 

be  alleged  in  thereof,  by  assignment   thereof   theretofore   made   by 

and  proved.    '  Slraclian^  came  to  and  vested  in  defendant  Grovef  who 

by  aTtSiiiar"^  ^'^^">  ^"^  ^^^^  thcHCC  Until  and  at  the  time  of  the  com- 

execution,  mitting  &c.,  bccamc  and  was  entitled  to  the  said  da- 

under  a  judg-  o  ' 

ment  valid  on     magcs.    That,  before  the  time  of  committing  &c.,  divers 

the  face  of  it,  °  '  .  . 

cannot  be  re-      large  sums  of  mouey,  amounting,  to  wit  to  1000/.,  had 

covered  back  in  ^  ^ 

an  action  for  been  paid  to  and  received  by  Grove^  by  and  on  behalf  of 

received  on  the  plaintiff,  ou  accouut  and  in  part  satisfaction  of  the  said 

fildgment  was  damages ;  all  which  defendants  Weymouth  and  Righj/f  at 

eSli^ntlsued"  the  time  of  the  committing  &c..  Well  knew.   That,  before 

forthe'whde     ^^^  "'  ^^^^  ^'™®  ^^  ^^^  committing  &c.,  the  last  men- 
sum  named  in    tioned  defendants  carried  on  the  business  of  attorneys 

the  judgment,  ^  ^ 

when  part  bad    in  copartnership,  and,  as  such  attorneys,  they,  acting  for 

been  already 

paid.  and  on  behalf  of  Grovey  caused  to  be  issued  out  of  the 

The  remedy, 
in  case  of  such  fraud,  is  by  motion  to  the  Court  in  which  the  action  was  brought^  to 
airide  the  judgment  or  the  execution. 
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said  Court,  upon  and   for  hadng  satisfaction  of  said    Queen*8  Bench. 
judgment,  a  certain  writ  &c.  (describing  a  ca.  sa.  against      '•         '■' 
plaintiff,  directed  to  the  sheriff  of  Middlesex)^  to  satisfy 
Strachan  the  said  sum  of  1060/.  IO5.,  so,  as  aforesaid, 
recovered,  with  interest  &c.    Yet  defendants,  well  know- 
ing tbe  premises,  but  intending  to  injure  &c.  the  plain- 
tiff, afterwards,  to  wit  *^on  8th  March  184S,  wrongfully 
and  injuriously  caused  the  said  writ  to  be  indorsed  "  with 
a  direction  to  the  sheriff  to  levy  the  whole  of  said  sum  of 
106(tf.lOx.,  and  interest  as  aforesaid,  and  then  ^^  wrong- 
Tally  and  injuriously  caused ''  the  said  writ,  so  indorsed, 
to  be  delivered  to  the  said  sheriff  to  be  executed ;  and 
''wrongfully  and  injuriously  caused"  plaintiff   to  be, 
and  plaintiff  was  afterwards,  to  wit  on  &c.,  under  and 
bj  virtue  of  the  said  writ,  taken  and  imprisoned  by  the 
said  sheriff  for  a  long  space  of  time,  to  wit  one  day, 
and  until  plaintiff  executed  and  delivered,  and  plain- 
tiff was,  by  force  and  duress  of  such  imprisonment, 
afterwards,  to  wit  on  &c.,  forced  and  obliged  to,  and 
did  then,  execute  and  deliver  to  defendants   certain 
securities,  to  wit  a  certain  warrant  of  attorney  &c.,  de- 
scribed in  the  count  to  be  given  on  behalf  of  plaintiff 
and  one  Henry  Augustus  De  Medina^  to  confess  judg- 
ment for  2164/.  and  costs,  at  the  suit  of  Grovey  with 
a  defeasance  declaring  it  to  be  given  to  secure  to  Grove 
1081/.  145.  2d,y  for  which  sum,  with  interest,  costs  &c.. 
Grove  if  he  entered  up  judgment  might  sue  out  execution : 
and  also  a  memorandum  of  agreement,  whereby  the 
plaintiff  and  if.  A.  De  M.  agreed  to,  and  did  thereby, 
charge  all  and  every  their  respective  interests  &c.,  of 
and  in  certain  leasehold  messuages  &c.,  with  the  pay- 
ment of  the  said  1081^  145.  2d,  and  interest  &c.,  and 
whereby  plaintiff  and  H.  A.  De  M.  did  also  agree  to 
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execute  a  good  and  valid  mortgage  to  Grace  of  the 
said  leasehold  messuages  &a,  for  securing  the  aforesaid 
sum  and  interest  &c. :  Whereas,  in  truth  and  in  fiicti 
there  was  not,  either  at  the  time  of  such  indorsementy 
delivery  or  taking  as  aforesaid,  or  at  the  time  of  eze* 
cuting  and  delivering  such  warrant  of  attorney  as  afore- 
said, due  and  owing,  upon  and  by  virtue  of  such  judg- 
ment, the  said  sum  of  1060/.  lOs. ;  but,  on  the  contrary 
thereof,  the  amount  due  and  owing  at  the  respective 
times  aforesaid,  upon  and  by  virtue  of  the  said  judg^p 
ment,  was  much,  to  wit  500/.,  less  than  the  said  sum  of 
1060/.  105.:  all  which  &c.;  averment  of  knowledge  by 
defendants. 

2d  count.  That  Graoe^  before  the  committing  ftc, 
had  entered  up  judgment  in  the  Queen's  Bench  against 
plaintiff  and  one  if.  A.  De  Medina^  upon  a  warrant  of 
attorney  theretofore  given  and  executed  by  plaintiff  and 
H.  A,  De  ikf.,  for  securing  to  Grave  payment  of  a  cer- 
tain sum,  to  wit  1081/.  14s.  2dL,  and  interest  at  5  per 
cent.  That,  before  the  committing  &C.,  divers  large 
sums  of  money,  amounting  to  &&,  to  wit  lOSOJL^  had 
been  paid  by  and  on  behalf  of  plaintiff  to,  and  been 
received  by.  Grave  on  account  and  ia  part  satisfaction 
of  the  debt  so  secured  as  aforesaid:  all  which  &&; 
averment  of  knowledge  by  defendants  Weymouth  and 
Rtghy.  That,  before  the  committing  &c.»  to  wit  on  &e^ 
defendants,  then  being  in  copartnership  as  in  the  first 
count  mentioned,  as,  and  then  being  and  acting  as,  the 
attorneys  of  Grave  in  that  behalf,  caused  to  be  issued  oat 
of  and  under  the  seal  of  the  said  Court,  founded  apon» 
and  for  having  satisfoction  of,  the  said  judgment,  a  writ 
of  fi.  fa.,  directed  to  the  sheriff  of  Middlesexj  &c. :  the 
count  then  described  the  fi.  fa.,  as  commanding  to  be 
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iDide  from  the  goods  of  plaintiff  and  H.  A.  De  M.  a  debt   Qwenu  Bench. 

of  2164/.  lately  recovered  on  the  judgment  in  this  coant '-' 

meodooed,  and  5/«  10&  for  his  damages,  costs  &c.:  Yet 
defeodantS)  well  knowing  &C.9  but  contriving  &c.  (as  in 
tlie  1st  count),  afterwards,  io  wit  on  &c.,  *^  wrongfully 
lod  iDJuriously  caused ''  to  be  indorsed  on  the  said  writ  a 
direction  to  the  said  sheriff  to  levy  320/.,  besides  pound- 
age &c,  and  then  ^'  wrongfully  and  injuriously  caused  " 
the  said  writ,  so  indorsed  &c.,  to  be  delivered  to  the  said 
sheriff  ftc,  and  ^*  wrongfully  and  injuriously  caused  '' 
the  said  sheri£F  to,  and  the  said  sheriff  did  then,  to  wit 
fiooember^SAi  184S,  take  and  seize,  under  and  by  virtue 
of  the  said  writ  and  in  pursuance  of  said  direction,  gc^ds 
of  plaintifl^  of  great  value,  to  wit  of  the  value  of  all  the 
moneys  so  indorsed  and  directed  to  be  levied  as  afore- 
said, and  kept  and  detained  the  same  under  and  by  virtue 
of  the  said  writ  until  plaintiff  afterwards,  to  wit  on  &c., 
paid,  and  plaintiff  on  &c.  was  by  reason  of  the  premises 
forced  and  obliged  to,  and  did  then,  pay,  to  the  said 
sheriff  the  said  sum  of  320/L,  besides  the  costs,  &c.,  so 
fodorsed  &c :  whereas,  in  truth  and  in  fact,  there  was 
not,  either  at  the  time  of  such  indorsement,  delivery, 
sebing  or  payment  as  aforesaid,   due  &c.   to  GrovCf 
upon  and  by  virtue  of  the  said  judgment  the  said  sum 
of  3201, :  and  that,  in  truth  and  in  fact,  the  sum  fairly 
doe  &c  to  Grove^  at  the  several  times  aforesaid,  upon 
and  by  virtue  of  the  said  judgment,  was  much  less,  to 
wit  by  319/.,  than  the  said  sum  of  320/. ;  all  which  &c. ; 
averring  knowledge  by  defendants. 
Pleas  by  Grove. 

1.  To  both  the  counts.    Not  guilty. 
To  the  first  count. 

2.  That  the  sums  of  money  therein  mentioned  had 
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not  been  paid  to  or  received  by  Grave  on  behalf  of  plain— 
tiiT,  on  account  or  in  part  satisfaction  of  the  damages  &C., 
in  manner  &c«     S.  That  plaintiff  was  not,  by  force  or 
duress  of  such  imprisonment,  forced  or  obliged  to,  nor 
did  he,  execute  or  deliver  to-  Grove  the  said  securities 
&c.,  in  manner  &c.     4.  That  the  amount  due  and  owing 
at  tlie  respective  times  mentioned,  upon  and  by  virtue  oP 
the  judgment,  was  not  less  than  1060/.  105.,  in  manner 
&c.    5.  That  Grave  did  not,  at  the  respective  times  when 
&c.f  know  that  the  amount  due  and  owing  upon  and  by 
virtue  of  the  judgment  was  much  less  than  10602.  105., 
in  manner  &c. 

To  the  second  count. 

6.  That  the  sums  of  money  mentioned  had  not  been 
paid  by  or  on  behalf  of  plaintiff  to,  or  received  by. 
Grave  on  account  or  in  part  satisfaction  of  the  debt  so 
secured  as  in  the  second  count  mentioned,  in  manner 
&c.  7*  That  the  sum  fairly  due  and  payable  to  Grove 
at  the  several  times  &c.,  upon  and  by  virtue  of  the 
judgment  in  the  second  count  mentioned,  was  not  less 
than  320/.,  in  manner  &c.  8.  That  Grove  did  not  know 
that  the  sum  fairly  due  and  payable  to  him  at  the 
several  times  when  &c.,  upon  and  by  virtue  of  the  judg* 
ment  in  the  second  count  mentioned,  was  much  less 
than  320/.,  in  manner  &c. 

All  the  pleas  concluded  to  the  country.  Issues  were 
joined  thereon. 

The  defendants  Wet/mouth  and  Righj/  pleaded  jointly 
eight  pleas  corresponding  to  the  eight  pleas  pleaded  by 
Grave  {a) :  on  which  also  issues  were  taken. 


(a)  Their  5th  and  8Ui  pleas  averred  that  Weymouth  and  Rigky  did  not 
know  that  the  sum  due  &c.  was  less  &c. 
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On  the  trial,  before  Wightman  J.,  at  the  sittings  at    Q»ecn:s  Bench. 


WeUminsier  after  Trinity  term,  IS**,  a  verdict  was 
fouod,  upon  ibe  evidence  stated  in  the  judgment  of  the 
Court  of  Queen's  Bench,  post,  p«  166.,  for  the  plaintiiF 
OD  all  the  issues  as  against  the  defendants  Grove  and 
Weymouth^  damages  on  the  1st  count  200/.,  on  the  2d 
count  50/.;  for  the  defendant  22f^^^  on  the  issues  joined 
on  bis  first,  fifth  and  eighth  pleas,  and  for  the  plaintiiF 
OQ  all  the  other  issues  as  against  defendant  Righy. 
Leave  was  reserved  to  move  to  enter  a  verdict  as  after 
meDtionetl. 

In  Midiael^nas  term,  1844,  on  the  respective  motions 
of  Watson  on  behalf  of  the  defendant  Grove,  and  of 
Cmoder  on  behalf  of  the  defendant  Weymouth,  rules  nisi 
were  granted  for  entering  a  verdict  for  both  of  those  de* 
feadaats,  on  the  issues  after  mentioned  (p.  166.),  or  for 
reducing  the  verdict  to  nominal  damages,  or  for  a  new 
trial,  or  to  arrest  the  judgment. 

In  Michaelmas  term  {November  4lh)  1845(a),  Shee 
Serjt«  and  Lush  shewed  cause  against  the  rules,  which 
were  supported  by  Crawder  and  Coirie  on  belmlf  of  the 
defendant  Weymouth,  and  by  Watson  and  Bult  on  behalf 
of  the  defendant  Grove.  The  arguments,  so  far  as  the^ 
relate  to  the  legal  point  decided,  will  sufficiently  appear 
from  the  judgment  in  this  Court,  and  from  the  pro- 
ceediDgs  in  the  Court  of  Exchequer  Chamber. 

Cur.  adv.  vult. 


[Ib46] 
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V. 

Grovc. 


In  De  Medina  against  Grove,  the  plaintiff  sought  to     D«  Midxka 
recover  back  from  Grove  the  excess  of  the  sum  levied  by 
the  sheriff  over  the  amount  actually  unsatisfied  at  the 
time  of  the  execution.   The  declaration  was  in  assumpsit 


(a)  Befive  Lord  I}enmaH  C.  J.,  WilUams,  Coleridge  and  Wightman  Ja, 
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for  money  had  and  received.  Plea :  Non  assompsiL 
Particular  of  demand,  claiming  32421  Is*  Bi,^  being  part 
of  a  sum  of  S25L  Is.  which  defendant  obtained  from 
plaintiff  by  means  of  an  execution  issued  by  him  on  No» 
vember  23d,  1843.  The  pleadings  in  De  Medina  ▼• 
Graoe  and  others  (ant^,  p.  152),  and  the  judgment  of 
this  Court  (p.  166.  post),  make  any  further  detail  of  the 
facts  unnecessary.  On  the  trial,  before  Lord  Den» 
man  C.  J.,  at  the  sittings  in  London  ader  Hilary  term, 
1845,  the  plaintiff  obtained  a  verdict  for  324iL ;  but  leave 
was  given  to  move  for  a  nonsuit.  Watson^  in  Ea^ 
term,  1845,  obtained  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  on  the  ground  (taken  at  the  trial) 
that  an  action  for  money  had  and  received  did  not  lie, 
the  judgment  being  conclusive  between  the  parties ;  or 
why,  if  the  verdict  proceeded  on  a  supposition  of  fraud 
practised  on  the  plaintiff,  a  new  trial  should  not  be  had, 
inasmuch  as  the  verdict  on  this  point  (as  well  as  in  other 
respects)  was  against  the  evidence,  no  fraud  having  been 
proved.   In  Michaelmas  term  (November  10th),  1845  (a), 


Shee  Seijt.  and  F.  V.  Lee  (with  whom  was  Alien 
Serjt.)  shewed  cause.  First :  it  is  contended,  on  the  other 
side,  that,  assuming  ilfo5^5  v.  Macferlan  (£)  to  be  an  autho- 
rity for  an  action  of  this  kind  where  the  recovery  against 
the  plaintiff  has  been  obtained  by  means  of  a  fraud, 
the  evidence  here  did  not  sufficiently  establish  fraud. 
But  there  was  proof  from  which  a  concerted  scheme  of 
fraud  might  be  inferred.  Edwards  v.  Bates  (c),  which 
may  be  cited  as  shewing  that  the  remedy,  if  due,  can  be 


(a)  Before  Lord  Denman  C  J.*  Cokridgej  WUHanu  and  Wigktman  Js. 
(6)  2  Burr,  1005.  S.C.IW.  BL  219  (c)  7  Man.  f  G.  59a 
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given  only  by  a  Coart  of  equity,  does  not  apply  to  such   Qwen*s  Bench. 
at  case.    Secondly,  it  will  be  urged,  as  ground  for  a   _____ 
nonsuit,  that,  even  if  fraud  was  proved,  money  paid     ^'  Mboima 
onder  legal  process  cannot  be  sued  for  as  money  had        Grovx. 
tod  received;  especially  where  the  recovery  was  under 
a  judgment  which  has  not  been  set  aside :  and  reliance 
will  be  placed  on  the  dictum  of  Lord  Kenyan  in  Mar- 
riott  v.  Hampkm  (a),  that  ^^  afler  a  recovery  by  process 
of  law  there  must  be  an  end  of  litigation,  otherwise 
there  would  be  no  security  for  any  person."     But  that 
case  was  explained  in  The  Duke  de  Cadaval  v.  Col- 
Uns  (b) :  and  the  Court  there  held  that,  where  there  has 
been  a  mere  extortion  under  colour  of  legal  process, 
the  money  paid  to  get  rid  of  such  pressure  may  be  re- 
covered as  money  had  and  received.     Patteson  J.  said  : 
^  The  jury  "  <<  concluded  that  the  defendant  knew  that 
tbe  debt  did  not  exist,  and  that  he  used  the  process 
cdoarably.     To  say  that  money  obtained  by  such  ex- 
tortioQ  cannot  be  recovered  back,  would  be  monstrous." 
Therefore  the  rule  laid  down  by  Lord  Kenyan  is  subject 
to  one  exception  at  least.     And  in  Milnes  v.  Duncan  [c) 
and  Hamlet  v.  Richardson  (d)^  though  the  general  rule 
was  recognized,  Holroyd  J.  and  Tindal  C.J.  laid  stress 
upon  the  absence  of  fraud  as  essential  to  a   defence 
under  it     Robson  v.  Eaton  (e)  is,  in  principle,  like  this 
case.     There,  an  attorney,  employed  without  the  plain- 
tiff's authority,  sued  for  a  sum  of  money  due  to  the 
plaintiff;  the  debtor  paid  the  money  into  Court,  and 
the  attorney  took  it  out :  and  it  was  held  that  this  re- 
covery did  not  bar  the  plaintiff  from  suing  the  debtor 

(«)  T  T.  R.  269.     S.  a  at  Nisi  prius,  2  Esp.  N,  P.  C.  546. 
(6)  4  ^  jr  JB.  858.  (c)  6  J?.  4-  C.  671. 

(<0  9  Sifig.  644.  ie)  1  7.  JR,  62. 
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for  the  sum  paid ;  but  that  the  attorney  was  liable  to  the 
defendant  It  will  be'  urged  here  that  the  former  judg- 
ment was  between  the  very  persons  who  are  parties  to 
the  present  action :  but,  in  the  proceedings  which  led  to 
that  judgment,  Grove  and  Strachan  are  so  linked  to* 
gether  that  the  recovery,  though  in  Grooms  name,  may 
be  treated  as  Strachan^s.  It  may  also  be  suggested  that 
in  The  Duke  de  Cadaval  v.  Collins  (a)  the  proceeding 
against  the  plainti£P  had  gone  no  farther  than  mesne  pro- 
cess :  but  that  can  make  no  difference^  if  the  principle  is 
recognized  that  money  recovered  by  legal  process  may 
be  sued  for  as  money  had  and  received  when  the  pro« 
ceedings  have  been  merely  fraudulent.  In  this  case  the 
whole  was  a*  nullity :  the  recovery  was  in  the  name  of  a 
person  not  the  real  party  to  the  suit;  the  proceedings 
did  not  appear  to  have  received  his  sanction;  and  there 
was  no  actual  decision  of  a  competent  court,  the  judg- 
ment being  on  a  warrant  of  attorney.  That  instrument 
itself  was  void,  as  being  given  under  duress,  and  there- 
fore money  recovered  under  it  cannot  be  retained  ;  Piti 
V.  Coomes  {b).  {^Wightman  3.  The  fraud  you  allege 
might  have  been  cause  for  setting  the  proceedings 
aside:  but  can  you,  on  the  grounds  you  state,  call 
in  question  by  a  collateral  suit  proceedings  on  which 
a  judgment  has  l>een  recorded  ?]  Setting  these  aside 
might  be  a  remedy,  but  is  not  the  only  one.  An 
inquiry  by  affidavit  would  not  be  the  most  effectual  in 
such  a  case.  And,  if  it  is  admitted  that  the  proceed- 
ings might  be  set  aside  on  motion,  the  judgment  cannot 
be  conclusive.  But  fraud  makes  the  proceedings  void 
to  all  intents.     It  is  true  that  this  doctrine   seems  to 


(o)  A  A,^  E.  858. 


(6)  2  ^.  j-  /?.  459. 
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beqoalifiedby/VtttMtf^Ti  v.  Phillips  (a),  where,  in  answer  Queen^t  Bench, 
to  evidence  of  the  defendant's  marriage,  the  plaintiff  at  _______ 

nisi  prios  shewed  a  sentence  of  the  Ecclesiastical  Court  ^*  Medina 
aoDuUing  the  marriage ;  and  it  became  a  question  whether  Ghovk. 
the  defendant  might  prove  that  the  sentence  was  obtained 
hj  fraud :  but  Willes  C.  J.  held  that  a  person  who  was 
party  to  a  judgment  could  notoifer  such  proof,  in  a  sub- 
seqaent  proceeding,  to  invalidate  the  judgment,  for  he 
might  have  applied  to  the  Court  which  pronounced  the 
jodgment  to  vacate  it :  and  in  this  respect  his  case  differed 
from  the  case  of  a  stranger.  But  on  the  Trial  of  the 
Duchess  of  Kingston  (A),  where  the  case  of  Prudham  v, 
KIUps{a)  was  much  discussed  (c)  in  the  argument  before 
the  House  of  Lords,  De  Grey  C.  J.,  delivering  the  opinion 
of  the  Judges,  said  {d) :  *<  If  it"  (the  sentence  produced 
in  the  case  before  the  House)  **  was  a  direct  and  decisive 
KDtence  upon  the  point,  and,  as  it  stands,  to  be  admitted 
»  conclusive  evidence  upon  the  Court,  and  not  to  be  im- 
peached from  within ;  yet,  like  all  other  acts  of  the 
highest  judicial  authority,  it  is  impeachable  from  without : 
although  it  is  not  permitted  to  shew  that  the  Court  was 
tnbtaken,  it  may  be  shewn  that  they  were  misled. 
Fraud  is  an  extrinsic,  collateral  act ;  which  vitiates  the 
^t  solemn  proceedings  of  courts  of  justice.  Lord 
Ooke(e)  says,  it  avoids  all  judicial  acts,  ecclesiastical  or 
^poral."  In  Shaw  v.  Lord  Alvanley{g)  the  Court 
^  Common  Pleas  appears  to  have  thought  that  fraud 
*i^  covin  was  an  admissible  plea  to  scire  facias  on  a 
judgment.      In  Cobden  v.  Kendrick{h)    the   plaintiff', 

(«)  Awh,  763.  (2d  ed.)  ;  in  Meadows  v.  Duchess  of  Kingiton,     See 
*  ^  Barg,  Law  Tr,  456,  note, 
f*)  SOflbw.  St.  Tr.  355.  479.  544,  note. 
W  P.  479,  Ac.  (</)  P.  544. 

(0  Sec  Fcrmor'f  CaH,SBep,  77  a,  78a,^ 
d)  S  ^.SS5.  (A)  i  T.  R,  iSU 

^OUX.  N.8.  M 
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being  sued  for  150/.,  had  paid  part,  and  compromised 
the  action ;  but,  discovering  afterwards  that  the  pro- 
ceeding had  been  fraudulent,  he  brought  an  action  to 
recover  back  the  money,  and,  on  proof  of  the  fraud, 
succeeded.  An  objection  was  taken,  that  this  action  pat 
the  same  sum  in  litigation  a  second  time;  but  Lord 
Kenyon  is  stated  (a)  to  have  overruled  it,  ^^  on  the  ground. 
that  the  money  had  been  paid  under  a  oompromiset  andL 
not  under  the  judgment  of  a  court."  Tindci  C  J.,  how* 
ever,  says,  in  Hamlet  v.  Richardson  {b) :  '^  As  to  the  case 
of  Cobden  v.  Kendrick  (c),  if  it  can  be  supported  as  to 
this  point,  we  think  it  can  only  be  so  on  the  ground  of 
fraud  in  the  defendanL"  And  in  Moses  v.  Ma^er^ 
Ian  {d)  tliis  Court  expressly  held  that  money,  recovered 
by  a  judgment,  might  be  recovered  back  in  an  action  for 
money  had  and  received,  on  the  ground  of  fraud ;  Lord 
Mansfield  resting  his  decision  on  the  principle  that^ 
although  the  money  had  been  obtained  by  course  of 
law,  it  was  against  conscience  that  the  defendant  should 
retain  it.  That  decision  was  questioned,  but  is  not  satis* 
factorily  refuted  by  Eyre  C.  J.  in  Philips  v.  Hunter  (e); 
and  even  he  admits  that  there  may  be  a  case  where 
the  action  would  lie.  ^^  If,"  he  says  (^),  ^^  one  coidd 
conceive  an  action  by  him  who  had  been  wronged  by 
the  judgment,  founded  upon  the  judgment,  it  might 
steer  clear  of  the  difficulty.  Suppose  one  to  say,  ^yoa 
have  recovered  a  judgment  against  me,  which  you  ought 
not  to  have  done,  whereby  I  am  injured;'  this  is 
making  the  judgment  a  part  of  the  gravamen."  There 
is,  in  fact,  no  real  distinction  between  recovering  money 
by  a  fraudulent  judgment  and  acquiring  it  by  any  other 


(o)  4  T.  R,  432,  note  (o> 
(c)  4  T,  R,  431. 
{e)  2  H.  Bl,402, 


(b)  9  Bmg.  647. 
{dy2  Burr.lQOS. 
fe)  P.  415. 
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fhuiJL    All  acts  are  rendeired  void  by  fraud ;  judicial  (Sieen^t  Bench. 
•ets  are  pronounced  to  be  so  by  Z)?  Grey  C,  J,    in      l^^^^-li 
the  passage  already  cited ;  and  to  say  that,  although     ^'  Muuta 
^i^ej  are  yoid,  ^plication  to  a  court  is  necessary  to  set        Gboyx. 
m  aside^  would  be  limiting  the  invalidity  in  a  manner 
which  there  is  no  ground.     This  view  of  the  law 
irith  the  summary  in  2  Smitffs  L.  C.  238 — 244, 
Vft€)Ce  to  Marrwti  v.  Hampton.    And  that  which  is  true 
of  the  judgment  in  a  contested  case  applies  a  fortiori  to 
aa  judgment  on  a  warrant  of  attorney,  which  is  only  a 
ptivate  security  invested  with  the  form  of  a  record  by 
tlie  plainti£P's  attorney.     Parties  may  avail  themselves 
of  that  process  to  enforce  bon&  fide  claims ;  but  the 
Court  will  not  permit  the  judgment  to  be   made  a 
viediom  of  fraud*     8o^    in  Fermor's  Case(a)y  which 
tntned  upon  stat  4  H.  7.  r.  24.,  the  Judges  said :  <*  It 
*»  never  the  intent  of  the  makers  of  the  act,  that 
dKMe^  who  could  not  levy  a  fine,  should  by  making  of 
n  estate  by  wrong  and  fraud  be  enabled  by  force  of 
tke  said  act  of  4  J91  7.  to  bar  those  who  had  right  by 
kryiogofa  fine." 

WaUon  and  Carrie  contra.     First :  when  a  judgment 
has  been  recovered,  a  party  to  that  judgment  cannot 
impeach  it  by  an  action  against  the  other  for  money 
had  and  received.     As  between  those  parties,  the  judg- 
ment is  not  to  be  assailed  otherwise  than  by  direct  appli- 
cation to  the  Court  in  which  it  was  given.     As  between 
strangers  the  case  is  different,  because  they  have  no 
locus  standi  in  the  original  suit.     There  is  no  authority 
for  the   distinction   suggested   between  judgments*  on 
warrant  of  attorney  and  other  judgments.     Every  judg- 
ment is  entered  up  by  the  plaintiff's  attorney;  but,  when 

(a)  S  B€ik  77  b. 
M  2 
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that  has  been  done,  it  is  the  act  of  the  Court.  If  the 
action  here  was  brought  without  proper  authorityi  the 
course  was  (according  to  the  constant  practice  in  cases 
of  fraud)  to  move  to  set  the  proceedings  aside.  When 
it  is  stated  in  the  books  that  fraud  invalidates  any  judi- 
cial act,  the  meaning  is  that  it  may  be  impeached  on 
motion  or  audita  querelfi.  So,  if  the  execution  here 
was  issued  for  too  much  (which  is  denied),  the  remedy 
(unless  the  wrongful  proceeding  had  involved  a  breach 
of  agreement)  was  by  application  to  the  equitable 
jurisdiction  of  the  Court;  fVeiUwortk  v.  BuUen{a\ 
judgment  of  Parke  J.  As  to  tlie  suggested  incon- 
venience of  trying  the  alleged  malpractice  on  aflSdavits, 
the  Court  may  refer  the  case  to  the  Master,  or  direct 
an  issue.  The  doctrine  of  Prudham  y.  Philips  (b) 
(where  fFilles  C.  J.  *^  took  a  distinction  between  the 
case  of  a  stranger  who  cannot  come  in  and  reverse 
the  judgment,  and  therefore  must  of  necessity  be  per- 
mitted to  aver  that  it  is  fraudulent,  and  the  case  of 
one  who  is  party  to  the  proceedings")  has  never 
been  called  in  question.  The  judgment  delivered  by 
De  Grey  C.  J.  in  the  Trial  of  the  Duchess  qf  Kings- 
ton  (c)  not  only  does  not  overrule  it,  but  enforces  the 
distinction  between  parties  and  strangers.  And  the 
law  is  stated  .  accordingly  in  1  Stark,  on  Ex).  296  (iQ, 
and  in  note  (f)  to  Pitt  v.  Knight  {e).  In  the  Duchess 
of  Kingston's  case  the  sentence  was  in  a  cause  between 
the  Duchess  and  Mr.  Hervey  (g\  and  was  impeached 
by  the  Crown,  a  third  party.  Gibbs  C.  J.,  in  Moan 
v.  Bcmmaker  (^),  appears  to  have  been  of  opinion  thai 

(o)  9  J9.  ^  C.  840.  849. 

(6)  Amb.  763.  (2d  ed.)     S.  C  Harg.  L.  Tr.  456,  note. 

(c)  20  How,  SL  T,  587.  (d)  Sd  ed. 

(0  1  WfM.  Saund,  92  6.  6th  ed.  (g)  20  How.  Si.  T.  389. 

(A)  S  Marth.  392. ;    S.  a  7  TaunL  97. 
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judgment  against  a  principal  might  be  impeached  by   QaecfCt  Bench. 
a   surety  on  the  ground  of  friaud  upon  him,  but  not      *-        '-^ 


by  a  principal  alleging  fraud  upon  himself,  A  fine  ^*  m«dika 
Aeried  fraudulently  may  be  disputed  by  a  stranger,  Gkovk. 
bat  not  by  a  party  to  the  fine.  Marriott  v.  Hampton  {a) 
IS  a  direct  authority  for  the  defendant,  and  the  reasons 
of  the  decision  strictly  applicable.  If  the  plaintifi*  could 
recover  in  this  action,  the  defendant  might  bring  another 
to  recover  the  same  money  back.  The  only  instance 
in  which  it  is  usual  to  allege  fraud  and  covin  for  the 
porpose  of  invalidating  judgments  is  where  they  are 
pleaded  by  executors ;  but  there  it  is  a  stranger  who 
impeaches  the  judgment.  In  the  Duke  de  Cadaval  v. 
Oilm{f>)  the  payment  was  made  under  an  agreement 
by  which  the  action,  having  gone  no  farther  than  an 
vrest  on  mesne  process,  was  put  an  end  to.  The 
Court  did  not  hold  that,  when  a  judgment  had  been 
vscorered,  one  of  the  parties  might  bring  an  action  to 
impeach  it  (c).  The  expression  of  Holroyd  J.  as  to 
inuKl,  in  Milnes  v.  Duncan  ((/),  adopted  by  Tindal  C.  J« 
^  Hamlet  v.  Richardson  {e\  was  ,used  by  each  of  those 
ieamed  Judges  with  reference  to  the  position  of  parties 
^  the  case  then  under  his  consideration ;  and  no  notice 
*>s  taken  of  the  distinction  which  might  arise  where  an 
actual  judgment  had  been  obtained  in  the  former  suit. 
The  position  in  Moses  v.  Macferlan  (g),  referred  to  ou 
^  other  side,  has  been  repeatedly  disapproved  of; 
Wfljpi  V.  Hunter  {h\  Brisbane  v.  Dacres(i)  (judgment 
rf  titath  J.)  (*). '    (The  Court  took  time  to  consider 

(•)  7  T.  B.  269.  {b)  AA.i  E.  858. 

(0  See  mitm  T.  Bay,  lO  A,  4-  E.  82.  (d)  6B.^  C.671. 

0)  9  Bing.  «44*  (g)  2  Burr.  1005. 

<*)  9  B.  BL  A02.  414.  (t)  5  Taun.  143.  160.  ; 

(*)  See  2  8imth*s  L,  C  24Q»  note  to  MarrioU  v.  Hampton. 
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this  point  before  they  heard  counsel  on  the  objection 
that  the  verdict  was  against  evidence.) 

Cur.  adxK  vult* 

Lord  Denman  C.  J.,  in  Hilary  vacation  {February 
14th),  1846,  delivered  the  judgment  of  the  Court  la 
both  actions. 


Ds  MlDUTA 

T 

GftOTxand 
Otben. 


De  Medina  against  Grove  and  Others. 

This  was  an  action  upon  the  case  for  taking  the  plaintiff 
in  execution  upon  a  judgment  for  more  than  was  due 
upon  it,  and  for  taking  the  goods  of  the  plaintiff  in  exe- 
cution upon  another  judgment  (or  more  than  was  due 
upon  it  (His  Lordship  then  stated  the  pleadings,  and 
pointed  out  particularly  the  issues  joined  on  the  Ist, 
2nd,  4th,  6th  and  7th  pleas.) 

At  the  trial,  the  plaintiff  obtained  a  verdict  upon  all 
the  issues  against  the  defendants  Qraoe  and  Weymouth 
(the  defendant  Righy  being  acquitted) ;  but  liber^  was 
reserved  to  them  to  move  to  enter  the  verdict  for  them 
upon  the  issues  taken  upon  the  above  mentioned  please 
in  case  the  Court  should  be  of  opinion  that  there  was 
no  evidence  to  support  the  verdict  for  the  plaintiff  upon 
those  issues.  The  defendants  accordingly  moved  for 
and  obtained  a  rule  Nisi  to  enter  the  verdict  for  them 
upon  those  issues,  or  to  arrest  the  judgment  for  the 
plaintiff. 

It  appeared  by  the  evidence  that,  in  1840,  the  plain- 
tiff borrowed  1000/.  of  Strachan  upon  mortgage  of  eight 
houses,  with  power  of  sale  if  the  mortgage  money  was 
not  paid  in  two  years^  the  mortgagee  giving  two  months' 
notice ;  with  covenants  on  the  part  of  the  mortgagor  to 
repair  and  to  insure.    An  action  was  brought  against 
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tite  phintiff  upon  the  covenant  to  repair  contained  in  QMeeH*9  Benck. 
the  mortgage  deed  ;  and,  by  consent,  judgment  was  ^  '"^ 
entered  up  under  •  a  Judge's  order  in  that  action  for  ^  Mbddia 
1060?.  105.  damages,  "which,  it  was  understood,  was  to  ^JfJ*^ 
indude  die  mortgage  money  and  interest.  In  the  early 
ptrt  of  March,  1848^  the  defendant  Graoe^  to  whom 
the  judgment  was  assigned  [a\  and  his  attorneys,  the 
other  defendants,  issued  a  capias  ad  satisfaciendum 
open  the  judgment,  indorsed  to  levy  1060/.  lOs. ;  and, 
on  the  17th  April,  the  plaintiff  was  taken  in  execution 
under  it.  Between  the  time  of  issuing  the  writ  and 
taking  the  plaintiff  under  it,  various  sums  were  received 
by  the  defendants  Graoe  and  Weymouth  for  the  pur- 
diase  of  the  mortgaged  premises,  which  had  beeri  put 
op  to  sale  under  the  power  contained  in  the  deed :  but 
(he  premises  were  to  be  repaired.  The  amount  actu- 
d;  received  under  the  sale  was  upwards  of  500/.  The 
phuntiff,  in  order  to  procure  her  release  from  imprison- 
ment under  the  ca.  sa.,  executed  a  warrant  of  attorney 
lor  216421,  to  secure  the  payment  of  1081/.  14$.  2(/. ; 
tod,  in  the  Naoember  following,  a  fi.  fa.,  indorsed  to 
levy  320/.,  was  issued  upon  the  judgment  upon  the 
^arrant  of  attorney;  and  the  execution  of  that  writ 
fcnns  the  ground  of  complaint  in  the  second  count 
V  the  amount  of  the  money  received  from  the  sale  of 
Ae  mortgaged  premises  was  added  to  the  sums  paid  by 
Ae  plaintiff  or  on  her  account,  and  taken  in  reduction 
of  the  sum  of  1081/.  145.  2£^.,  the  amount  secured  by 
^  warrant  of  attorney,  the  sum  of  d^O/.  would  not,  as 
Ac  jury  have  found,  have  been  due  upon  the  judgment 
^>poQ  that  warrant  of  attorney  upon  which  the  fi.  fa. 
issued. 

(')  It  ippesred  that,  in  Xcvember,  1842>  Stradian  had  assigned  all  his 
P^Wyto  Grpoe. 
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We  will  first  consider  the  objection  that  arises  upo 
the  pleadings. 

The  action,  in  form,  is  unusual.  The  judgmen 
stated  in  each  of  the  counts  are  regular,  for  all  tbi 
appears  in  those  counts :  they  appear,  upon  the  face  < 
the  declaration,  to  be  unsatisfied  :  there  is  no  aTermei 
of  malice,  or  of  the  want  of  reasonable  or  probab 
cause  for  enforcing  them  to  the  extent  to  which  the 
were  enforced :  but  the  ground  of  action  is  that  tl 
judgments  had  been  partly  satisfied  by  payments  in  pa 
satisfaction,  and  that  the  defendants  wrongfully  an 
injuriously  enforced  them  for  the  whole  amount. 

Primfi  facie,  the  plaintifi*  has  a  right  to  take  out  ex 
cution  upon  an  unsatisfied  judgment  for  the  amount 
the  debt  or  damages  recovered.  If  the  judgment  h: 
been  satisfied  in  part,  application  may  be  made  to  tl 
Court  of  Chancery,  or  to  the  equitable  jurisdiction 
the  court  of  common  law,  to  restrain  the  plaintiff  fro 
taking  out  execution,  or  rather  from  indorsing  and  ex 
cuting  his  process  for  more  than  actually  is  due :  b 
great  inconsistency  and  inconvenience  might  arise  if  t 
merits  or  force  and  effect  of  a  judgment,  remaini 
wholly  unreversed,  and  good  upon  the  face  of  it,  cok: 
be  wholly  or  partially  questioned  in  a  collateral  actu 
such  as  this,  in  which  the  gist  of  the  action,  as  it  aj 
pears'  by  the  declaration,  is  the  levying  for  the  whol 
amount  after  it  had  been  reduced  by  part  payments. 

If  malice  and  want  of  reasonable  and  probable  caoi 
had  been  alleged,  they  would  have  formed  the  gist  * 
the  action,  and  the  part  payment  would  only  have  bee 
a  circumstance  which  alone  would  not  have  entitled  tl 
plaintiff  to  maintain  an  action. 

Upon  the  argument,  many  cases  were  cited,  but  noi 
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to,  but  all  proceeding  upon  the  same  principle:  and  we 
do  not  find  any  substantial  distinction  between  this  and 
other  actions  on  the  case  for  malicious  prosecution  of 
civil  suits  without  probable  cause,  in  which  the  allega- 
tion of  malice  is  a  necessary  ingredient. 
.  We  are^  therefore,  of  opinion,  that  the  jodgoient 
should  be  arrested.  But,  as  we  think  that,  under  all  the 
circumstances  (a)  of  the  case  (including  the  arrangement 
under  which  the  order  of  Mr.  Justice  CoUman  was  ob- 
tained), there  was^evidence  to  go  to  the  jury  that  less 
than  the  full  amount  of  the  sums  recovered  by  the 
judgments  was  due,  we  do  not  think  it  proper  to  dis- 
turb the  verdict  given  for  the  plaintiff,  or  to  direct  it 
to  be  entered  for  the  defendants  upon  the  points  re- 
served. The  rule  therefore  will  be  absolute  for  arrest- 
ing the  judgment 

In  the  argument  a  distinction  was  insisted  on  between 
the  case  of  Weymaidhj  as  an  attorney,  and  the  other 
defendant  Grove.  But,  as  the  charge  is  of  doing  the 
act  knowingly,  and  the  jury  found  knowledge  against 
Weymouth  as  well  as  Grooe^  his  character  of  attorney 
will  not  protect  him.  Bighjf^  the  other  defendant,  who 
was  an  attorney,  against  whom  knowledge  was  not 
proved,  was  acquitted.  • 

Rule  absolute  for  arresting  the  judgment  (&)• 


Ds  Mbdika 

T. 
GftOVB. 


De  Medina  against  Ohove. 

This  was  an  action  for  money  had  and  received,  to  re- 
cover the  amount  levied  under  the  fieri  facias  mentioned 


(a)  It  is  not  thought  necessary  to  state  these,  no  general  legal  prindpie 
having  been  laid  down  as  to  them  hy  the  Court. 
(6)  See  De  Medina  ▼•  Grove  and  Othen,  in  Error,  pott,  p.  178i 
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in    tbe  second  count  of  the  declaration  in  the  action   Quem*t  Bench. 
upon  the  case  upon  which  our  judgment  has  just  been      ^         '-* 

De  Mcdiwa 

V. 

The  pUntiflt  obtained  tbe  ?erdict:  and  the  question        Gaovx. 
whether  money  levied  under  a  regular  execution  upon 
A  r^;ular  judgment  unsatisfied  can  be  recovered  back 
again  as  for  money  had  and  received  to  the  plaintiff's 
use,  upon  tbe  ground  that  the  judgment  has  been  partly 
satisfied,  and  that  the  execution,  though  for  less  than 
the  amount  recovered,  is  for  more  than  is  actually  re- 
maining due. 

\fe  are  clearly  of  opinion  that  this  action  is  not 
maintainable,  and  that  the  entire  or  partial  validity  of  a 
judgment  good  upon  the  face  of  it  cannot  be  inquired 
i<2to  in  this  fiirm  of  action ;  and  that  the  only  remedy  in 
<<K^  a  case  is  by  application  to  the  equitable  jurisdiction 
^f  the  Court,  or  to  a  Court  of  Equity. 

If  sneh  an  action  as  the  present  would  lie,  great  in- 
oonsistency  might  follow.     The  Court  might  refuse, 
^fxm  application,  to  interfere  with  the  judgment  or  exe- 
^u^tioD,  and  yet,  if  such  an  action  could  be  brought,  the 
ddfeDdant  in  the  original  action  might  recover  the  money 
^^ivied,  and  so  defeat  both  judgment  and  execution. 
If  there  was  any  fraud  in  the  case,  that  might  be  a 
H^tHmd  for  the  interference  of  the  Court  to  set  aside  the 
'judgment  or  the  execution :  but,  whilst  both  remain  un- 
versed, it  would  be  contrary  to  principle  to  reverse 
^  in  effect  by  an  action  to  recover  back  the  amount 
'eried.    No  case  was  cited,  nor  are  we  aware  of  any 
^ could  be  cited,  to  warrant  such  a  proceeding;  and 
we  are  therefore  of  opinion  that  the  rule  should  be  ab- 
solute for  a  nonsuit. 

Rule  absolute  for  a  nonsuit. 
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Held  by  the 
Court  of  £i- 
cbequer  Cham- 
ber, affirming 
the  judgment 
of  the  Court  of 
Queen*t  Bench, 
that  no  action 
lies  against  an 
eiecution  ere* 
ditor  or  his 
attorney  for 
issuing  ail. fa. 
indorMdtolevy 
the  whole  sum 
recovered  by 
a  judgment 
which,  to  the 
knowledge  of 
both,  has 
been  partly 
satisfied  by 
payments,  un- 
less malice  and 
want  of  pro- 
bable cause  be 
alleged  in  the 
declaration, 
and  proved. 
And 

Quaere,  by 
irUde  C.  J., 
whether,  even 
if  such  allega- 
tion and  proof 
were  made,  an 
action  is  the 
proper  remedy. 


IN  THE  EXCHEQUER  CHAMBEB 

(Error  from  the  Queen's  Bench.) 

Sophia  Db    Medina   against   Geove   i 

Weymouth. 

'T^HE  plaintiff  below  brought  error  on  the  jud 
in  this  case  (i),  so  far  as  it  regarded  Grot 
Weymouth.     Error  was  assigned  in  the  common 
Joinder. 

Ltish^  for  the  plaintiff  in  error.  The  judgment 
Court  below  puts  the  present  action  on  the  same  f 
with  actions  for  malicious  arrest  on  mesne  proce 
for  malicious  prosecution.  But  there  is  this  diffei 
that,  when  the  complaint  is  that  execution  has  been 
for  more  than  is  due,  the  debtor's  liability  has  beei 
viously  ascertained  by  judgment,  so  that  the  cr 
cannot  excuse  himself  on  the  ground  of  mistake,  a; 
act  is  prima  facie  illegal ;  whereas,  in  other  case 
which  the  present  has  been  confounded^  the  compi 
has  merely  been  called  into  Court  in  order  th 
liability,  whether  civil  or  criminal^  may  be  ascert 
an  act  prima  facie  legal,  so  that  it  must  be  char^ 
have  been  done  maliciously  and  without  probable 
in  order  to  negative  the  presumption  of  its  legalit 


(a)  Thii  case  has  been  accidentally  placed  out  of  its  order  in 
timet 

(6)  See  p.  152/16&— 170|  ant^.] 
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Other  debt     Parke  B.     Suppose  there  was  a  doubt  as 
.  to  the  appropriation,  what  could  the  creditor  do  bat 
issue  execution  for  the  whole,  leaving  the  debtor  to 
apply  to  the  equitable  jurisdiction  of  the  Court  ?   Is  the 
averment  that  the  creditor  knew  of  the  payment  equi- 
valent to  an  averment  that  there  was  no  probable  cause 
for  disputing  the  appropriation  ?  ]    The  old  cases  oontam 
no  allegation  as  to  the  want  of  probable  cause.     In  an 
action  for  distraining  for  more  than  is  due  it  is  not  n^ 
cessary  to  aver  malice.     [Maide  J.     A  distress  is  not 
an  act  of  the  law  itself;  the  distrainor  takes  the  law  into 
his  own  hands.     Perhaps,  however,  there  is  not  much 
in  this  distinction ;  I  believe  an  execution  creditor  is 
not  bound  to  indorse  his  writ  at  all ;  he  may  put  it  into 
the  hands  of  the  sheriff,  and  leave  him  to  execute  it; 
so  that  he  may  possibly  be  said,  if  he  does  indorse  it,  to 
take  the  law  into  his  own  hands,  as  much  as  a  distrainor*] 
The  declaration,  in  effect,  charges  a  vexatious  abuse  of 
legal  process.      Watererv.  Freeman  {a)  was  an  action  of 
this  sort :  the  defendant  had  sued  out  one  fi.  fa.  to  which 
the  sheriff  returned  that  the  goods  remained  in  his  bands 
for  want  of  buyers,  and  *^  the  defendant  well  knowing 
this  (to  the  intent  to  vex  and  double  charge  him  "  (the 
plaintiff))  ^'  afterwards  did  sue  out  another  fieri  fac  to 
the  same  sheriff,  and  delivered  it  to  him  to  beexecuted, 
who  did  thereupon  levy  the  money"  &c.      [MauleJ. 
There  the  defendant  could  have  no  right  to  issue  the 
second  writ :  there  is  no  allegation  here  that  the  defend- 
ants had  no  right  to  sue  out  execution  for  the  whole 
debt,  or  that  they  knew  they  had  no  such  right]     The 
facts  alleged  shew  this.     IMatde  J.     No :  there  may  be 
circumstances  under  which  the  writ  might  have  been 
sued  out  both  legally  and  equitably.]     They  are  not  to 


(a)  Hob.  S05,  266.  (5th  ed) 
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be    assumed    {Maide  J.     You  are  the  plaintiff,  and   Q^een*s  Bench. 

ahould  have  n^atived  them  by  stating  there  was  no  

Teasooable  or  probable  cause.]     In  Grainger  v.  HiU  (a), 
which  was  an  action  for  abusing  the  process  of  the 
Court  in  order  illegally  to  compel  the  plaintiff  to  give 
up  his  property,  it  was  held  unnecessary  to  aver  that 
the  process  was  without  reasonable  or  probable  cause. 
[Mauk  J»    There  the  defendants  arrested  the  plaintiffy 
Aot  to  obtaiir  payment  of  the  debt  owing  from  him, 
hot  to  compel  him   to  give  up  his  ship's  register.] 
Here,  the  object  of  the  execution  is  to  compel  the 
plaintiff  to  give  up  his  money.    {Parke  3*    That  is  ef*> 
fected  by  accomplishing  the  direct  object  of  the  pro- 
cess.     Maude  J.      The  special  count  in   Grainger  v. 
B^iU  (a)  may  be  taken  bs  a  circuitous  count  in  trover.  * 
f^iUe  C.  J.     The  mortgage  security  in  that  case  was 
uicomplete  for  want  of  the  ship's  register;  and  the  arrest 
made  with  the  indirect  object  of  obtaining  the 
'.]     It  was  just  as  consistent  with  the  declaration 
is^  that  case  that  there  might  have  been  an  agreement  to 
L^e  up  the  register  as  it  is  with  this  declaration  that 
i€re  may  have  been  an  agreement  to  allow  the  judg- 
^n^^Qt  to  stand  as  security  for  some  other  debt     (He 
tlien  referred  to  Skinner  v.  Gtmton  (b)  and  to  Com.  Dig. 
^ion  upon  the  Case  for  a  Deceipt  (A  4.),  to  shew  that 
^e  averments  in  the  declaration  were  sufficient,  at  all 
etents,  after  verdict) 


WaUonj  contra,  was  stopped  by  the  Court  (c). 


(•)  A  New  Co.  212. 

(0  1  Sound,  228  4  (6tb  ed.).     On  this  point,  reference  was  made,  in 

^  ttgument  in  Um  Queen's  Bench,  to  Gibb$  v.  Fike^  9  M,  ^  IF,  351. 

362 

(^)  On  the  question  as  to  malice,  reference  was  made,  in  the  argument 
*A  the  Queen*!  Bench,  to  the  following  authorities,  besides  those  men- 
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Wilde  C.  J.  I  am  of  opinion  that  the  judgmer 
must  be  affirmed.  The  law  allows  every  person  t 
employ  its  process  for  the  purpose  of  trying  his  right 
without  subjecting  him  to  any  liability,  unless  he  aci 
maliciously  and  without  probable  cause.  The  questio 
arising  upon  this  record  is,  whether  the  action  is  mati 
tainable  without  the  usual  averments  of  malice  and  wai 
of  probable  cause.  Even  if  there  be  a  sufficient  stati 
ment  of  malice  in  this  declaration,  there  is  no  sufficiei 
statement  of  the  want  of  probable  cause.  It  has  bee 
admitted  in  argument  that  the  issuing  of  mesne  prooa 
IS  prim&  facie  right :  but  a  fortiori  is  the  execution  c 
a  judgment  prima  facie  right ;  the  presumption  i 
favour  of  final  process  is  much  stronger  than  that  i: 
favour  of  mesne  process.  The  statement  of  facts  ii 
this  declaration  is  consistent  with  probable  cause  an< 
even  with  absolute  right.  Circumstances  have  beei 
supposed  which  would  make  it  undoubtedly  right  t 
issue  execution  for  the  whole  amount  of  the  judg 
ment.  If  an  averment  of  want  of  probable  cause  i 
necessary,  there  are  no  words  here  equivalent  t 
such  an  averment.  In  case  of  dispute  as  to  the  ap 
propriation  of  payment,  a  person  in  the  situation  c 
the  present  defendants  would  have  a  right  to  litigat 
the  question  by  issuing  execution  for  the  whole.  ] 
he  applied  to  the  Court  for  leave  to  issue  such  ex 
ecution,  the  Court  would  refuse  to  direct  him,  and  leav* 


tioncd  in  the  text :  Bromage  v.  Prosier,  4  B.f^  C.  247. ;  Drewe  ▼.  Cotu 
ton,  (note  (6)  to  Harman  v.  Tappenden)  1  East,  563, ;  Milroard  y.  Sargeaw 
ibid.  566.;  Sinclair  v.  Eldred,  4  Taunt.  7. ;  Mercer  y.  Sparks,  Owen,  51. 
Field  V.  Mitchell,  6  Etp,  JST.  P.  C  71. ;  Taylor  v.  Henniker,  l^A.^E.  488. 
Lewis  Y.  Morris,  2  C.  4-  Al  712. ;  &  C.  4  T)/rwh.  907. ;  Porter  yr,  WeAOK 

5  New  CVk  7 15. ;  Heywood  v.  Coliinge,  9jt,(fE,  268. ;  Comfoot  v.  Fowkt 

6  M.^fT.  358. ;  WilHs  v.  The  Bank  of  England,  4  A.4;  E.  81.  Se 
note  (tf)  to  Lake  t.  King,  I  fTms,  Saund,  190.  6th  ed. 
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'^im  to  issue  it  on  his  own  responsibillU'.     On  the  other  Qu«m*f  Bench, 

i>and^  the  plaintiflf  here  might  have  applied,  if  the  state  * 

oF  facts  justified  the  application,  either,  before  the  arrest, 
Iiave  satbfactioQ  entered  up,  or,  after  the  arrest,  to 
discharged.    It  might  therefore  be  a  question  whe-> 
t.lier,  even  with  all  proper  averments  on  the  record,  the 
proper  remedy  would  be  by  action.     For  it  might  be 
contended  that  what  is  complained  of  by  the  plaintiff 
vas  mere  irr^ularity.    It  does  not  appear  that  the 
Xiarty  suing  out  a  writ  of  execution  is  required  to  in* 
dorse  it ;  he  may  let  the  execution  go  generally  for  his 
judgment,  and  leave  the  debtor  to  get  out  of  it  as  he 
nay :  it  is  not  only  enough,  but  it  is  necessary,  that  the 
process  should  follow  the  judgment  (a).     However  that 
may  be,  there  is  no  authority  to  shew  that  the  employ- 
ment of  either  mesne  or  final  process  will  furnish  ground 
of  action  against  the  person  employing  it,  unless  he  has 
acted  maliciously  and  without  probable  cause« 


Maule,  Cresswell  and  £.  V.  Williams  Js.,  and 
^^ti  and  RoLFE  Bs.,  concurred. 

Judgment  affirmed  (&)• 

(«)  &«  ITehher  v.  Hutckint,  8  Jf.  .J-  IT.  31 9 ;  ITtng  ▼.  Birch,  9Q,B.  A2S. 
(')  IV  report  of  this  case  in  the  Exchequer  Chamber  is  by  //.  Davitorif 


^<>^X.  K.S. 
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The  Queen  against  Westbeook. 
The  Queen  against  Everist. 

On  appeal         rpHE  casc  of  The  Queeti  against  Westhrook  was 

against  a  poor        J^  -v  o 

rate,  by  the  follows. 

occupier  of  a 

brick  field,  a  On  appeal  by  Edward  Westbrook  and  others  again 

case  was  stated 

shewing :  That  the  appellant  held  the  land  (ten  acres)  for  the  purpoM  of  getting  fi 
clay  to  make  bricks,  under  a  lease  for  seven  or  fourteen  years,  or  till  tlie  earth  tbouli 
all  dug  out     That  he  paid  2L  per  acre,  without  reference  to  the  use  made  of  the  1 
and  a  royalty  of'  1#.  6d  for  every  thousand  of  bricks  moulded  in  any  one  year:  That 
value  of  land  in  the  parish,  let  for  general  agricultural  purposes,  was  St  6<.  a  year :  T 
tlie  appellant  had  on  the  field  four  brickmakmg  "  stools,*'  each  stool  capable  of  produi 
750,000  bricks :  That  the  field  originally  conuined  sufficient  clay  for  thirty  ona  nillioik- 
bricks :  That  in  the  year  before  the  rate  was  laid  the  appellant  had  made  nearly  three 
lions  :  and  tluit  there  remained  clay  enough  for  twelve  millions.    The  ■eiHOiii  aho  fi> 
that  the  rent  which  a  tenant  would  have  been  willing  to  pay  on  taking  a  lease  of  the  prena 
with  liberty  to  consume  the  brick  earth,  and  without  being  liable  to  royalty,  waa  \QL 
acre.     And  they  confirmed  the  rate,  by  which  the  appellant  was  assessed  at  SiL  6i.  per  ai 
and  for  royalty  at  Is.  6d  per  thousand  on  as  many  bricks  as  the  stools  wen  ca|Mbl« 
producing  in  a  year.     Held  i 

That  the  rent,  estimated  according  to  stat  6  jr  7  IF.  4.  c.  96.  «.  1.,  waa  the  proper 
tcrion  of  the  rate  on  this  property. 

And,  assuming  the  above  fiuts  to  have  appeared,  without  any  specific  finding  at  to 
rent  which  a  tenant  would  be  willing  to  pay, 

That  the  royalty,  together  witli  the  fixed  annual  charge,  was'properly  considered  aa  tbaren^ 
That  the  payment  in  respect  of  the  brick  earth  was  not  the  less  a  rent  because  the 
matter  of  the  renting  was  in  a  course  of  being  wholly  consumed.  That,  in  absence  of.proos. 
to  tlie  contrary,  the  sessions  were  right  in  assuming  the  number  of  bricks  which  the  lUiol!^- 
could  make  to  liave  been  actually  made  witliin  the  year  of  rating.   That  the  rate  waa  proper! 
assessed  on  the  number  supposed  to  be  made  in  the  particular  year.    And  that  no 
was  to  be  made  for  tlic  breese,  ashes,  and  other  materials  used  iu  making  the  bricks,  it 
presumable  that  these  were  allowed  for  in  fixing  the  royalty. 

But,  Held  further : 

That,  the  sessions  having  found  specifically  the  sum  which  a  tenant  in  their  opinion 
would  give  on  taking  a  lease  with  liberty  to  consume  the  earth,  and  without  royalty,  namely 
10/.  a  year  per  a^re,  that  ^um  (from  which  tenant's  rates  and  taxes  were  to  be  dcductad) 
must  bo  considered  as  the  rent  within  the  meaning  of  stat  6  &  7  IF.  4.  c  96.  a.  1.  ;  i  ' 
no  inference  from  other  facts  was  admissible.  And  this  Court  ordered  tha  rata  to 
amended  accordingly. 


as 


In  another  case  not  materially  differing,  but  in  which  the  sessions  neither  ezprculy 
tlic  rent  which,  in  their  opinion,  a  tenant  might  reasonably  be  expected  to  pay,  nor  gave 
duu  for  estimating  it,  except  by  stating  the  number  of  stools  at  work,  and  the  amount  oC 
royalty  actually  paid  (under  an  agreement  still  subsisting)  in  the  five  years  immodiatcly 
before  that  for  which  the  rate  was  made ;  and  the  question  propounded  was  *'  What  is  the 
net  annual  value  of  the  land  ?  ** 

Held  :  that  the  fixed  sum  paid  for  occupation,  and  the  royalty,  constituted  tlie  rent:  bat 
that  this  Court  could  not  determine  the  amount  whici),  at  the  time  of  making  the  rate^  a 
tenant  about  to  take  a  lease  might  reasonably  be  expected  to  pay.  Nor,  in  the  abaence  of 
materials  for  such  estimate,  could  tiie  assessment  be  grounded  on  the  ordinary  amount  of 
rent  paid  for  land  in  the  parish  used  for  agricultural  purposes^  or  the  amount  paid  for  the 
best  garden  ground  in  the  puri&li. 

The  Court  sent  the  rate;  back  to  the  sessions,  to  be  amended  according  to  tha  prindplei 
'-*  'inwn  in  the  preceding  cose. 
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^  T^mtti  made  in  Mtn/j  1845,  for  the  relief  of  the  poor  of  Queen's  Bench. 

*  h^  parish  of  Heston^  Middlesex^  the  sessions  confirmed  * 

^t^o  rate,  subject  to  the  opinion   of  this  Court  on  a    '^^  Qu«tir 
^^^^se,  of  which  the  following  were  the  material  state-    Wmtbeooi. 

The  appellants  are  brickmakers,  and,  for  the  purpose 

oF  carrying  on  that  trade,  they  occupy  various  plots  of 

land  in  the  parish  of  Heston  in  Middlesex^  amounting 

^together  to  1S8  acres,  2  roods  and  S6  perches.     They 

^v^ere  rated,  by  the  rate  or  assessment  appealed  against, 

in  respect  of  their  occupation  of  such  land,  at  several 

sums,  amounting  in  the  whole  to  117/.  7^.  ld.y  that  rate 

bemg  laid  at  !$•  6d.  in  the  pound  on  the  amount  of 

^liat  the  respondents  contended  was  the  right  estimate 

the  annual  value  to  let  of  the  land  in  question.    The 

dispute  at  the  quarter  sessions   was  as  to  the 

vsMmnt  of  the  annual  value  in  respect  of  which  the  rate 

va^  to  be  laid  on  each  of  the  appellants. 

The  case  then  set  out  the  actual  ratings  in  a  tables 

which  it  appeared  that  Westbrook  was  rated,  under 

tide  "  Edward  Westbrook,  or  occupier,"  for  "  brick 

^  and  buildings"  of  the  <<  estimated  extent"  of  10  a. 

r.3Sp.,and  <<  rateable  value "  of  159/.  105.;  assessed 

li.  6dL  in  the  pound.      The  ratings  of  all  the  ap* 

'K^dlADts  were  made  on  the  same  principle ;  and  it  was 

^^^emed  sufficient  to  confine  the  statement  of  the  case 

^  the  above  recited  rating  of  E.  Westbrook,  whose  as- 

^csnnent,  under  that  rating,  amounted  to  11/.  195.  S^/. 

If  the  rate,  as  to  him,  was  right,  it  would  be  so  as  to 

^  other  parties ;  if  wrong  as  to  him,  it  would  be  so, 

pv^rtionally,  as  to  the  others.    WestbrooVs  assessment 

*^  calcuhited  as  follows. 
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10  acres,  1  rood,  and  32  perches,  at  46<.  per  acre,  ia 
For  four  stools  for  making  bricks,  'each 
stool  being  capable  of  producing  in  the 
year  750,000  bricks  at  It,  6d,  per 
thousand,  being  the  sum  payable  to  the 
landlord  for  each  one  thousand  bricky 
moulded  on  the  ground,  in  addition  to 
the  above  46s.  per  acre  •  .  - 
From  which  is  deducted  10  per  cent,  as 
allowed  by  the  Excise  for  waste,  spoil- 
oge^  &c.    -       •        •       •        •        - 


£33  10    a 


£56    5    O 


-•-.•  5  12    0 

£50  IS    O 

For  this  sum,  a  further  deduction  is  made 

of  about  S3  per  cent,  for  the  breeze, 

ashes  and  other  foreign  materials  used 

by  the    brickmaker  with  the  clay  in 

,    making  bricks,  and  for  that  portion  of 

the  land  which  is  being  dug  out,  viz.   •  <      16  IS    0 
LeaTing  a  balance  of       •        •     £34    0    O 

per  stool,  [which]  having  been  multiplied  by  four,  there 
being  four  stools  at  work,  amounts  to      •        -        - 


I3C    O    0 
£159  10    0 


The  following  are  the  facts  agreed  on  by  the  parUes 
and  found  by  the  Court  of  Quarter  Sessions* 

In  all  previous  rates  the  appellant  has  been  rated  on 
an  estimated  value  of  about  one  eighth  only  of  the  sum 
which  is  inserted  in  the  rate  appealed  against,,  such  former 
rates  having  been  laid  with  reference  to  the  value  of 
the  land  for  any  purposes  of  agriculture  to  which  it 
might  be  applied.  But,  in  laying  the  rate  appealed 
against,  the  respondents  calculated  the  number  of  bricks 
which,  on  the  land  in  question,  were  capable  of  being 
made  in  the  manner  hereinbefore  mentioned :  and  the 
result  was  the  large  increase  above  stated* 

In  the  business  of  brickniaking  the  following  things 
are  necessarily  done*  The  superficial  soil  being  re* 
moved,  the  clay  or  brick-earth  is  dug  out*  Various 
foreign  raw  materials  are  purchased  and  brought  to  the 
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brick  field   by  the  brickmaker ;  for  instancCf  chalky  QuMit  Bench, 

1847 
breeze,  sand,  ashes  and  straw.    Some  of  these  materials 

«ire  always  added  to  the  clay  or  brick  earth.     Sand  and     '^*>«  Qomh 
breeze  are  always  so  used,  and,  in  the  parish  of  Hcston^     Wsstsmoc 
are  obtained  by  water  and  land  carriage,  the  former 
from  Woolwich  in  Kentj  a  distance  of  about  thirty  miles 
^rom  Hestan^  and  the  latter  from  London,  a  distance  of 
About  fourteen  miles.    The  quantity  of  chalk,  ashes  and 
^irceze  required  to  be  used  depends  on  the  quality  of 
tlic  cby.    Sometimes  the  clay  requires  to  be  washed; 
^t^d,  for  the  purpose  of  washing  it,  a  steam  engine  is 
^>*«cted  and  used  in  many  cases,  but  does  not  happen  ta 
t^^  80  on  the  field  in  question.     The  clay  has  also  to  be 
ST^^und  or  mixed  in  a  mill  called  a  pug  mill.    Each 
l^cjgmill  is  worked^by  one  horse;  and  one  is  necessary 
T  each  stool ;  a  stool  being  a  frame  or  table  at  which 
le  bricks  are  moulded :  and  a  gang,  consisting  of  a 
vs^ulder*  a  temperer  and  an  off  bearer,  a  walk  flatter^ 
^^0  pug  boys  and  a  barrow  boy.     Each  stool  is  capable 
^>f  making  about  750,000  bricks  in  a  year.      The 
^AK>unt  of  capital  required  to  enable  the  brickmaker 
to  work  each  such  stool  is  about  900/r    Skill  and  care 
tre  required  in  mixing  and  applying  the  several  mate- 
rials above  mentioned,  as  well  as  in  the  making  and 
iMimiDg  the  bricks:  and  ignorance  or  carelessness  on 
^  part  of  those  who  mix  tlie  materials,  make  the 
bricks,  or  have  to  attend  to  the  burning  of  them,  would 
destroy  the  bricks.     During  the  manufacture,  the  bricks 
are  liable  to  be  injured  by  the  weather ;  and  a  single 
*tonn  of  heavy  rain  or  hail  has  been  known  to  cause 
ii^ary  to  such    bricks   in  a  single  brick  field  to  the 
^^^t  of  several  hundred  pounds.     The  excise  duty 
^  bricks  b  also  payable  on  the  whole  number  once 
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increases  the  amount  of  capital  required  to  carry  on  the 
The  Quuv  trade ;  but  an  allowance  of  10  per  cent,  is  made  by  the 
WnrriBoox.  excise  for  waste,  spoilage  &c.  Bad  and  short  seasons 
also  render  the  process  of  manufacture  of  bricks  of  a 
precarious  nature,  and  subject  the  brickmakers  to  con- 
siderable losses. 

The  day  or  brick  earth  obtained  from  the  appellant's 
field  has  never  been  sold  by  the  appellant  in  its  on- 
manufactured  state:  and  the  only  use  to  which  he  applies 
the  field,  or  such  clay  or  brick  earth,  has  been  in  making 
bricks  there  with  the  different  foreign  materials  before 
mentioned  and  the  clay  or  brick  earth  obtained  fironl 
the  field.  When  the  clay  or  brick  earth  is  wholly  used 
up  in  a  field,  the  surface  soil  is  replaced,  and  the  Add 
becomes  generally  available  for  agricultural  purposes^ 
but  must  generally,  though  not  always,  be  considered  as 

* 

considerably  deteriorated  by  having  been  dug  out* 

The  above  mentioned  field  has  been  used  in  the  pro* 

dnction.of  bricks,  with  four  stools  at  work  in  it,  for  six 

years  now  last  past.     During  the  last  year  about  one 

acre  has  been  used  up,  and  about  four  acres  of  the 

remaining  surface  was  applied  to  no  useful  purpose} 

but  part  of  such  remaining  surface,  as  well  as  that  part 

where  the  clay  had  been  removed,  was  and  is  used  as  a 

drying  ground  for  the  bricks  made  during  the  year. 

The  number  of  bricks  actually  made  on  the  field  in 

question  in  1844  was  2,800,000.    The  whole  of  the 

field  is  calculated  to  have  contained  originally  clay  saf» 

£u  ^^^  ^o  make  8 1 ,000,000  bricks ;  and  the  part  stiH 

unworked  is  calculated  to  contain  clay  suificient  to  make 

12,000,000  of  bricks. 

It  is  not  usual  for  any  one  to  rent  a  brick  field  up* 
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<ti-ds  of  ten  acres  in  siae  in  Heston^  or  in  any  other  Queen's  Bench. 

1847. 


of  £nglandf  for  the  purpose  of  their  carrying  on 

bonness  of  a  brickmaker  and  of   using  the  clay,     ^^^  Quum 

^^Hand  io  aach  field  in  such  business,  except  on  lease    WstrBAooXf 

^p   a  term  of  seven  years  at  least,  subject  to  its  deter-. 

miiiitioD  sooner  in  the  event  of  such  clay  being  sooner 

^^^liausted.    The  appellants  severally  hold  under  such 

'^^^es;  and  JVaibrook  holds  the  field  above  mentioned 

*^^"  a  term  of  seven  or  fourteen  years,  or  till  the  earth  is 

'^^^  ODt ;  and  he  is  liable  to  pay  to  his  landlord  20/.  per 

'"^^^aom  as  rent  certain  for  the  same,  being  a  tnfle  under 

™^^  sum  of  flL  per  acre,  without  any  reference  to  the 

of  use  which  he  may  nuike  of  the  land :  and  he  is. 

liable,  in  addition  thereto,  to  pay  his  landlord  a 

sum  called  a  royalty,  or  realty,  of  Is.  SA  for 

UMO  of  bricks  moulded  on  such  land  in  any  otie 


The  rent  per  acre  for  the  above  mentioned  field  of 

a.  It.  32 p.,  which,  on  so  taking  a  lease  thereof  with 

to  consume  the  soil  and  clay  or  brick  earth  (and. 

S^tbottt  any  liability  to  pay  any  royalty  in  respect 

tbe  number  of  bricks  made),  any  tenant  would  have 

willing  to  pay,   would  have  been    the  sum  of 

K^  OL  per  acre  only.    The  usual  tenant's  rates  and  taxea 

^V^JiUe  in  respect  6f  the  same  land  would  amount  to 

^llSi.  per  acre. 

The  appellants  contended  that  the  amount  of  rent 
PV  acre  which  a  lessee  would  give  as  above  stated, 
^iiunisbed  by  the  aforementioned  sum  of  IL  15s.  pay- 
ibie  far  usual  tenant's  rates  and  taxes,  is  tbe  highest 
"^OD  which,  in  respect  of  yearlv  value,  the  rate  ought 
tobiltid. 
The  respondents  oontended  that  the  foregping  rate 
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on  E.  Westlrook  was  rightly  laidi  and  for  the  following 
reasons.  That,  inasmuch  as  it  is  ascertained  that  a 
brickroaker  pays  a  rent  commensurate  with  the  namber 
of  bricks  made,  such  rent  must  be  considered  as  the 
criterion  of  the  annual  value  of  tbe  land  while  being 
worked  out  for  bricksi  and  that,  unless  this  mode  of 
rating  was  adopted,  brick  lands  could  not  be  fairly  rated* 
That  there  is  a  great  objection  to  taking  the  yearly 
value  at  per  acre :  1.  On  account  of  the  difficulty  of 
ascertaining  the  depth  and  quality  of  brick  earth  io 
each  case.  2.  That  one  brickmaker  might  employ 
twenty  moulders  on  a  single  acre,  and  so  quickly  and 
almost  immediately  consume  the  clay,  and  consequently 
be  assessed  to  and  pay  a  rate  for  a  short  period  only  ; 
whereas  another  individual,  holding  the  same  quantity 
of  land,  from  want  of  capital  or  other  causes,,  might 
employ  but  few  moulders,  and  thereby  continue  to  be 
rated  for  a  greater  number  of  years ;  and  the  principle 
of  rating  thereby  become  uncertain.  S«  That  a  great 
difficulty  would  ensue  by  such  mode  of  rating,  from 
the  necessity  of  repeated  admeasurements  to  ascertain 
the  quantity  of  land  digging  and  manufacturing  int» 
bricks*  And,  lastly,  the  general  uncertain^  that 
roust  necessarily  attend  the  rating  of  property  buried 
beneath  the  surfieice  of  the  soil.  The  respondents,  there- 
fore,  contended  that  the  only  just,  fair,  and  legal  mode 
of  rating  this  property  was  to  ascertain  the  number  of 
stools  to  be  worked,  and  then  rate  upon  the  actual  rent 
paid  by  the  lessee  to  the  lessor  after  all  l^val  and 
proper  deductions  and  allowances*  Supposing  this 
mode  of  rating  to  be  recognised  by  the  Court  as  the 
proper  one,  the  amount  of  the  rate  was  to  stand,  unless 
deductions  hereinafter  mentioned  were  allowed* 
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The  appellants  contended  that  the  rate  ought  to  be  Queeii'i  Bench, 

^Qoedi  and  that  the  land  ought  to  be  rated  at,  and  '  * 

^^  beyondy  such  annual  value  as  it  would  let  at  for     '^^  Qunv 

^y  purposes  oF  agriculture  only  to  which  it  might  be     Wcstmook. 

'Pplied.    It  was  agreed  that,  as  such  land,  the  annual 

^Itis  per  acre  would  he  2L  Ssm    The  appellants  also 

^^^^<i  tended  that,  if  this  their  first  proposition  could  not 

^  tnsiDtained,  still  the  principle  on  which  the  respond- 

^*^^  had  proceeded  was  clearly  wrong,  for  the  following 

'^^Asons*    That,  on  the  iiicts  before  found  by  the  ses- 

*^<^4is,  if  the  value  of  tlie  privilege  conferred  on  the 

^^"^^^opierf  as  derived  from  tlie  employment  of  his  skill, 

ir^  and  capital  in  manufacturing  bricks,  be  all  taken 

account,  still  the  rent  per  acre  at  which  the  said 

^1d  might  reasonably  be  expected  to  let  from  year  to 

(with  the  privilege  of  taking  the  said  brick  earth 

incident  to  the  demise  of  the  said  field),  free  of  all 

tenant's  rates  and  taxes,  is  the  only  lawful  cri- 

by  which  the  amount  of  rateable  value  can  be 

^Ascertained :  and  that  the  rate  ought,  therefore,  on  the 

Ams  above  stated  and  found,  to   be  reduced  from 

^'BdLlOs.to  852.105.    The  appellants  also  contended 

"^at^even  if  the  respondents  were  right  in  valuing  thef 

*>ud  occapation,  as  they  had  done,  by  calculating  the 

cspibilities  of  producing  bricks  at  the  several  stools 

likely  to  be  employed  on  the  land,  still  the  land  ought 

^  also  to  be  subjected  to  a  charge  of  465.  per  acre,  as 

^r  lands  are  rated  in   the  same  parish,  the  said 

10  a.  ir.  82  p*  not  being  employed  for  agricultural 

P^n^oses,   but  being    wholly  used  in  the  making  of 

^cb,  eidier  in  obtaining  therefrom  brick  earth,  or  as 

'drying ground,  or  otherwise  in  the  production  of  the 

^^>7  bricks  on  which  the  estimate  and  rate  are  made. 
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And  the  appellants  also  contended  that,  eren  if  the 

respondents  had  rightly  imposed  the  rate  in  respect  of 
the  said  46s*  per  acre,  and  in  respect  of  the  gross  diarge 
on  the  calculation  of  750,000  bricks  as  capable  of  being 
produced  in  the  year  at  each  stool,  still  the  dedactioiis 
allowed  by  the  respondents  were  erroneous  and  insnt 
ficient :  and  the  appellants  contended  that  the  dediic« 
tions  ought  to  be  allowed  in  respect  of  the  amount  of 
tenant's  rates  and  taxes,  which  is  Ss.  6d.  in  the  pound 
on  the  rental  or  rateable  value,  and  4f5L  in  reqpect  of 
interest  on  the  ciq)ital  invested  in  working  each  stooL 

The  sessions  overruled  tliese  objections  and  claims 
of  the  appellants,  and  confirmed  the  rate,  subject  to 
the  opinbn  of  this  Court  on  the  several  questions  and 

■ 

claims  above  stated. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  respondents'  mode  of  rating  was  correct^  the 
order  of  sessions  was  to  be  aflBrmed :  otherwise  thai 
order  to  be  quashed,  and  the  rate  to  be  amended,  and 
any  such  other  order  to  be  made  in  the  premises  as 
the  Court  of  Queen's  Bench  should  deem  to  be  just* 

The  case  of  The  f^eti  v.  WeUbrodt  was  ai|[ned  in 
last  Hilary  term  (a). 

Martin  and  Clarlcson^  in  support  of  the  order  of 
sessions.  The  rent  of  the  land  at  46^.  per  acre,  and  the 
royalty  which  the  four  stools  might  be  expected  to  pro- 
duce in  the  particular  year,  Bi  Is.  SJL  per  thousand  of 
bricks,  were  the  proper  basis  of  the  rate.  That  brick- 
lands  are  rateable  in  respect  of  their  product,  under  stat« 
48  Eliz.  c.  2.  5.  1.,  is  clear  from  Rex  v.  Alberbury  (Jb), 


(a)    Jmrnary  16Uh  1S47. 
CokridgeKid  WightmanJu 
(6)  1  East,  533. 


Before  Lord  DtitmmiCJ.p  Faiiam^ 
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Afir  y.  Woodland  iaX  and  Bex  t.  Bramn  lb) ;  the  only   Qnmid  Bench. 
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lucsstkuiisas  to  the  scale  of  rating.    As  to  that,  the  case  '_^ 

»f  tfae  appellant  Wightwick  in  Bex  v.  Attmod  (c)  is  not     '^  ^"" 
cuiteriaUy  diffi?rent  from  this.    There  the  lessee  of  a 
ywilmine  paid  royalties  for  the  coal  raised;  when  the 
mte  was  made  be  bad  paid  them  during  five  months,  to 
in  ascertained  amount,  and  he  was  rated,  properly,  as  the 
CSoort  held,  on  the  sum  which  the  overseers  considered 
%!he  annoal  value  <^  the  royalties.    As  the  subject  is 
expUned  by  Lord  EUenbaraugh  in  Bex  v.  Bedwortk  {d\ 
Aie  occupier  of  proper^  yielding  a  valuable  product  is 
ntetUe,  durii^  the  period  for  which  the  rate  is  made^ 
br  the  concorrent  annual  value  of  such  property :  and 
tUi  is  90  even  if  he  fiirms  it  at  a  loss ;  Bex  ▼•  Parrot  {e\ 
Tbe  principle  is  shewn  in  Bex  v.  The  HuU  Dock  Cam^ 
jam/  {g)  and  Bex  v.  Miirfidd  (fi)^    In  the  latter  case  the 
ippditnt  was  rated  for  saleable  underwoods ;  the  woods 
me  cot  down  and  sold  only  once  in  twenty  one  years, 
and  produced  no  profit  at  other  times :  and  the  Court 
Md  that  the  proper  rule  was  to  require  a  constant 
yesriy  contribution,  according  to  an  estimate  of  the  pro- 
duct to  be  expected  in  twenty  one  years,  dividing  that 
prodnct  in  just  proportions  over  the  whole  period*  Lord 
tHaAorougk  said  that,  although  none  of  the  profits 
nugbt  be  taken  during  the  period  for  which  the  rate 
was  made,  **  the  property  **  was  *^  at  all  times  rateable 
^kccording  to  the  improvement  in  its  value,  or  in  the 
v^  which  might  fairly  be  expected  from  it**    In  Bex 

(•)  S  £««•  164.  (6)  8  Eaa,  528,  529. 

(«)  6  A  f  C.  277.  (d)  8  Bad,  387. 

(^)  5  T.  A.  593.     See  Begma  ▼.  ¥migf,  S  Q,  B,  842. 
(f)St.f'C.5ia.  waidtod;  IhH  protMbly  the  ir^ltranoe  inlciide^  was 
••^f.  The  Hua  DoekOmpany,  5  3i.^S.  394. 
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V.  Lord  Granville  (a)  the  lessee  of  a  colliery  was  b  < 

liable  to  be  rated,  not  only  in  proportion  to  the  mine  r* 

which  he  paid,  but  also  for  an  improved  annual  value 

cruing  from  machinery  which  enabled  him  to  rais 

additional  quantity  of  coaL  The  appellants  endeavou 

deduce  the  principle  of  rating  in  the  present  case  fmrt 

the  Parochial  Assessment  Act,  6  &  7  A^  4.  c.  96.  ^* 

contending  that  the  proper  criterion  of  amount  is   M 

rent  per  acre  at  which  the  field  might  reasonably  be 

pected  to  let  from  year  to  year  with  the  privilege 

taking  the  brick  earth,  free  of  all  usual  tenant's  nit^^ 

&c.    But  that  statute  does  not  affect  the  present 

The  deductions,  there  prescribed,  for  attaining  the 

annual  value  of  the  hereditaments  previously  mentionet^ 

apply,  not  to  such  property  as  brick  lands,  which  ar^ 

rendered  productive  by  actually  taking  away  the  sub«<^ 

stance,  but  to  the  more  usual  subjects  of  rating, 

houses  and  farm  buildings  and  lands,  which  need 

pairs  and  other  annual  outlay  to  make  them  yield  m> 

profit,  and  in  which  the  profitable  subject  is  renewable 

at  an  expense.    The  proviso  at  the  end  of  sect*  I,  as  to 

tlie  hereditaments  previously  referred  to  in  that  clause^ 

does  not  preserve  or  aflect  any  principle  which  caa 

operate  upon  the  present  subject  matter.    The  rate  on  a 

brick  field  must  be  calculated  upon  the  simple  estimate 

of  rent  and  royalties.     [Coleridge  J.    In  the  present 

case  there  is  some  expense  incurred  to  make  the  land 

productive.]     That   is  the  mere    expense  of  getting 

the  materials,  and  is  a  distinct  matter  from  tixe  rent. 

[Coleridge  J.  referred  to  the  explanation  of  the  word 

*^  liabilities  "  in  Regina  v.  Capel  (£}•]    The  appellonts 

ivill  contend  that  the  royalty  is  not  such  a  render  as 


(a)  9^.t-C.183. 


(6)  IS^t-J?.  382.412,&c 
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^n  be  inoorporated  vrith  the  rent  for  the  present  pur*  Quecr^s  Bench. 
pose:  but  in  Daniels.  Grade  {a)  this  CJourt  held  that        ^^*^' 
s^  agreed  sum  per  thousand  for  bricks  gotten  from  a     The  Qontv 
brick  mine  was  a  rent  for  which  a  distress  lay.    {Cole*    Wxitbeook. 
^^^g€  J.    A  difficulty  is  thrown  on  you  by  the  statement 
in  the  casCi  that,  in  point  of  fact,  the  rent  which,  on 
taking  a  lease  with  liberty  to  consume  the  brick  earth 
(and  without  liability  to  royalties),  any  tenant  would 
pay,  is  10/.  per  acre.]    The  appellant  has  consented  to 
take  the  land  on  difierent  terms,  upon  the  chance  of  such 
profit  as  the  brick  earth  may  yield*    tColeridge  J*    If 
lie  sold  his  interest,  the  land,  as  the  case  finds,  would 
be  estimated  as  worth  the  rent  of  10/.  per  acre.]    The 
other  parts  of  the  case  are  inconsistent  with  this  state* 
ment.   The  deductions  allowed  in  the  present  assess* 
nentare  not  merely  sufficient,  but  in  their  nature  such 
»  perhaps  ought  not  to  have  been  conceded. 

Hm^  Deedes  and  PashUyf  contrl.  The  rate  ought 
to  be  calculated  upon  a  permanent  value,  not  upon  a 
di^roportionate  profit  casually  thrown  into  a  single 
year.  But  the  case  furnishes  no  materials  for  ascer- 
^ing  such  a  value.  The  number  of  stools  does  not 
sliewit;  for  a  man  may  find  it  advantageous,  at  a  parti- 
cular time  when  sales  are  quick,  to  put  up  more  stools 
*an  he  will  find  employment  for  in  after  years.  The 
"^nt  of  10/.  is  assigned,  not  only  to  the  first  year  of 
forking,  but  to  the  next  and  subsequent  years  when 
Ae  field  is  becoming  exhausted :  this  cannot  be  a  cor-» 
'^  calculation.  The  principle  of  the  Parochial  As« 
"^«®ent  act,  6  &  7  fT.  4-.  r.  96.  s.  1.,  is  to  attain  the 
^  aoQual  value  by  making  deductions  for  rates  and 

(a)  6  d  A  145. 
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taxes,  repairs,  insurance,  and  other  expenses  necessi 
to  keep  the  premises  in  a  condition  which  will  commc 
the  rent ;  the  value  is  thus  reduced  to  that  of  a  p 
manent  estate ;  a  property  that  is  never  to  become  « 
hausted.  On  the  principle  assumed  in  the  present  ca 
which  excludes  this  kmd  of  calculation,  the  propei 
is  more  highly  rated  because  it  is  in  a  course  of  beu 
destroyed:  and,  if  a  process  could  be  found  by  whii 
the  clay  could  from  year  to  year  be  renewed,  the  n 
would  be  lowered  in  proportion  to  the  expense  of  th 
process,  though  the  real  value  of  the  property  woa 
be  much  increased.  The  fee  simple  of  land  und 
ordinary  circumstances  has  been  reckoned  at  thii 
three  years*  purchase;  and  brick  lands  might  eoi 
tinder  that  estimate  if  the  soil  either  did  not  beooi 
destroyed,  or  was  exhausted  so  slowly  that  the  progr 
of  destruction  was  not  appreciable.  But  that  is  not  t 
case,  and  the  difierence,  for  the  purpose  of  rating  1 
t^^reen  ordinary  lands,  and  property  which  must  per 
if  there  cannot  be  certain  deductions  and  outgoli 
for  the  purposes  of  preservation  and  reproduction^  i 
pointed  out  as  early  as  Bex  v.  Brograve{a) :  and 
distinction  has  been  constantly  acted  upon  t  it  was  i 
pressly  adopted,  for  instance,  in  Rex  v.  Tomlinson  ( 
The  true  principle  of  rating,  in  the  present  case,  woi 
be  to  ascertain  what  a  person  would  give  for  the  la 
as  brick  land,  allowing  a  deduction  in  the  nature 
that  which  would  be  made  for  reproducing  what 
destroyed,  if  there  were  an  invention  for  renewing 
as  the  power  of  the  soil  to  bring  forth  vegetable  pi 
ducts  is  renewed  by  means  of  manure.     The  only  i 


(a)  4  Bwrr.  2491.  2493. 


{h)  9  J9.^  a  163. 
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pi^uctite  fund  supposable  in  this  case  would  be  an  Queeni'i  Sg^ich, 
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Annual  reserve  of  so  much  as  would  purchase  a  new  

brick  field  when  the  present  one  was  exhausted.     The     '^^  Qouk 

uioomctness  of  the  course  adopted  in  this  rate  may  be     Wmxbbook. 

shewn  by  supposing  that,  in  a  single  year,  the  building 

of  a  viaduct  or  other  great  work  in  the  neighbourhood 

of  the  field  caused  a  demand  for  bricks  which  almost 

•cxbansted  it  at  once.    The  rate  in  that  year,  on  the 

present  principle,  would  be  extravagant;  in  the  next 

T^mx  it  would  sink  almost  to  nothing.     The  very  nature 

<^^  rent  implies    that  there    is  something  capable  of 

^^^ing  retidered  from  year  to  year,  and  which  is  pro- 

d  msced  and  reproduced  by  the  land.    On  the  same  prin- 

"g^e  it  b  laid  down  that  **  tithes  shall  not  be  paid  of 

7  thing  that  is  of  the  substance  of  the  earth  and  are 

inDoal,  as  "  (amoi^g  other  things)  **  brick ; "  8  Insf* 

1.     Without    pointing   out  the  precbe    mode  of 

t  which  should  be  adopted  here,  it  may  be 

■TODounoed  that  any  which  does  not  give  the  net  annual 

v^^oe  communibus  annis  is  wrong.     The  principle  of 

v^aiiog  on  the  average  is  supported  by  Bex  v.  The  Hull 

^Z}odl  Company  (a) :   and  the  Court  there  relied  upon 

Bit  V.  Mirfield{b).    Lord  EUenboraugh  said,  in  the 

I^Uer  case :  *'  If  they  "  (the  saleable  underwoods)  **  are 

^Bteable  at  all  times,  they  will  contribute,  according  to 

^  value,  in  exact  proportion  with  the  rest  of  the  pro- 

P^  m  the  parish :  but  if  they  are  rateable  in  that 

yeir  only  in  which  they  are  cut,  the  sum  they  will  have 

^  contribute  may  materially  vary,  according  to   the 

P'^fortion  their  value  hears  in  that  year  to  the  rateable 

Pi'operty  of  the  rest  of  the  parish,  and  may  be  much 

S'^ter  or  much  less  than  the  aggregate  sum  it  would 

(«)  5  ir.  4  &  8M»  (ft)  10  Aur,  sio. 
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pay  if  it  were  rateable  at  all  times.*    And,  after  poi 
ing  out  the  manner  in  which  the  general  assessment 
the  parish  would  be  affected  by  rating  the  underwoods 
the  twenty  first  year  only,  he  added:  *'  A  mode  of  rati 
which  might  produce  such  differences  to  the  owner 
this  description  of  property,  and  to  the  parish,  if 
contributed  only  in  the  cutting  year,  cannot  be  the 
rule ;  and  the  only  other  rule  is  a  constant  contributioir^ 
which  will  at  all  times  fall  equally  upon  this  and  evei 
other  species  of  property.*'    The  same  reasoning  a] 
plies  here.    And  the  decision  in  that  case  was  reoog*  "^ 
nized  by  the  Court  in  Rex  v.  Ferrybridge  (a).     As  to 
Bex  V.   Aitwood{b)f  which  was  cited  as  establishing 
that  the  rate  is  to  be  measured  by  the  rent  and  that 
the  rent  is  measurable  by  the  royalties  paid,  fFtgii^ 
mck*3  case,  there  stated,  involved  very  different  ques* 
tions  from  those   now  raised ;   and  the  subject  of  oc- 
cupation was  a  coal  mine,  which  requires  an  expensive 
plant,  and  a  continued  and  heavy  outlay  for  draining 
and  other  purposes,  so  that  the  tenant  necessarily  works 
without  much  intermission,  to  get  in  the  interest  of  his 
money,  even  though  prices  should  fall:  the  royalties, 
therefore,  may  give  a  sufficiently  correct  measure  of  the 
production  from  year  to  year.      But  the  permanent 
expenses  of  a  brick  field  are  comparatively  small;  and  tlie 
tenant  is  not  under  the  same  necessity  of  working  upon 
any  uniform  scale.    Tlie  only  basis,  therefore,  which 
the  case,  as  stated,  affords  for  calculating  the  rateable 
value  is  the  estimated  rent,  the  royalties  being  laid  out 
of  consideration.    The  value,  at  all  events,  cannot  be 
carried  higher  than  the  10/.  annually  per  acre,  subject  to 
the  deduction  of  tenant's  rates  and  taxes,  which  is  cor* 


(a)  I  B.^C  S75. 


(6)  6  A  tC  277-, 
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Tectly  made,  as  well  as  the  other  deductions  stated  in    < 

the  case.     The  ashes  and  other  foreign  materials  used 

in   manufiicturing'  the  bricks  could  not  be  included  in      '^^  QvnN 

m  rate  on  the  produce  of  the  land.  WsnnuMx. 

Cur.  adv.  vult. 


Th»  case  of  The  Queen  against  Everist  was  as  follows. 

Oiv  appeal  by  Henry  Everist  against  a  rate  made  in 
Jommy  1845,  for  the  relief  of  the  poor  of  the  parish 
of  trindJmry  in  the  county  of  Kenty  the  Sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  on 
^fidlowing  case. 

The  appellant  is  the  occupier  of  a  piece  of  land  in 
^  parish  of  Frindsbury,  containing  brick  earth  on 
vUch  be  makes  and  burns  bricks.  He  entered  upon 
^  occnpation  by  virtue  of  the  following  memorandum 
of  agreement,  and  has  since  continued  to  occupy  upon 
^  same  terms  without  any  formal  renewal  of  the  con- 
^*^  (The  case  stated  the  material  parts  of  the  agree- 
nvnt  as  follows.) 

Memorandum  of  an  agreement  entered  into,  the  Sd 

clay  of  July   1835,  between  John  Batten^  of  &c.,  (as 

>gcot  to    Thomion    Hankey  Esquire,   of  the   city   of 

iMdoiij  merchant)  on  the  one  part,  and  Henry  Everist^ 

of  Jcc,  on  the  other  part.     First,  that  the  said  John 

Batten  agrees  to  let  to  the  said  H.  E.  sl  certain  piece 

of  land  as  a  brickfield,  which  b  now  and  has  been 

for  the  last  years  in  the  occupation  of  the 

said  H.  E.,  as  marked  out  &c.,  in  a  field  called  Brick- 

fiM  &C.,  in  the  parish  &c.,  containing  by  admeasure 

ment  acres,  together  with  the  cottages  thereon, 

oa  which  to  make  and   burn  bricks,  for  three  years 

▼OL.  X.  K.  s.  o 
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certain  from  Christmas  ISS^  to  Christwuu  ISST*  on  tb 
Following  terms :   To  make  or  pay  for  one  milium 
bricks  at  least,  for  each  year  of  the  above  periodf 
the  rate  of  2s.  Sd.  per  thousand,  and  so  on  fior 
thousand   beyond  the  said  million;  to  be  considei 
and  estimated   between    the  parties  to  be  the 
number  as  the  duty  to  the  King  is  actually  paid 
such  payment  to  be  considered  due  and  payable 
a  rent,   and  to  be  made  on    25th   March  and  2 
September  in  each  year  during  the  said  term  h 
granted,  and  in  each  and  every  year  during  which 
said  H.  E.  continues  to  occupy  the  said  brickfield. anr 
cottages.    The  said  John  Batten^  as  agent  &c.  (fai^ 
Hankey\  is  to  be  at  liberty  to  distrain  the  goods 
there  found,  and  levy  such  arrears  of  the  said  payment^-^ 
or  sums  of  money  as  shall  be  behind  and  ODpaidt  i 
like  manner  as  by  law  might  or  could  be  done  io 
such  arrears  were  due  for  rent  of  the  said 
(Then  followed  stipulations,  not  now  material^  m  to  a 
wharf  and  the  creeks  and  road  leading  to  iL    Th 
bricks  were  to  be  made,  clamped  and  burned  on 
ground  marked  out,  and  a  clear  road  left  over  it»  ft 
And,  whereas  the  said  H»  E.  is  desirous  to  oocupjy 
other  purposes  than  brickmaking,  the  remaining  part 
the  said  piece  or  parcel  of  land  called  Bric^fieUf 
taining  by  admeasurement  18  a.  8  r.  and  89  p^  it 
hereby  understood  and  agreed  &C  that  the  said  EL 
to  pay,  in  addition  to  the  sum  which  may  be  due 
{Miyable  for  brickmaking,  the  annual  rent  of  SiL 
acre  upon  nine  acres  of  the  said  field,  to  be  payable    ' 
25th  March  and  29th  September.   Ecerist  was  abo  ^ 
pay  all  parochial  rates,  assessed  taxes  and  assessmeat:^ 
and,  at  the  expiration  or  other  sooner  determination  c 
the  term,  to  level  the  pieces  of  land  where  they  shoal 
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bav€  been  dug  or  broken  up  by  him,  and  leave  them   Queen's  Bench, 
levelled  and  fit  for  cultivation.  __1^^' 

The  appellant  has  occupied,  for  the  purposes  of  brick-     T***  Qomk 
making,  the  same  piece  of  land  as  a  brickfield  in  the      £tibist. 
■^Mmorandum  mentioned  for  the  last  fifteen  years ;  and 
iim  ibe  rates  for  the  relief  of  the  poor  of  the  parish  of 
-^^nddtay,  mlMle  prior  to  October  1 844,  he  has  always 
rated  in  the  following  manner.    (The  form  of  rate 
set  cat,  the  material  parts  being)  "  Description  of 
Brickfield  and  houses.''     **  Estimated  extent. 
.  S  r.  36  p.    Gross  estimated  rental  111/.  105.   Eate^ 
rmbie.  98/.  155.  Batej  at  6d.  inthe pound.  2L  9s.  idJ' 
making  of  bricks  having  greatly  increased  during 
last  ten  years,  a  resolution  of  vestry  was  passed, 
^Odi  Oader  1844,  ^  That  the  several  brick  yards  in  the 
F***ish  be  rated  at  Is.  per  thousand  upon  the  supposed 
^^umber  mannlactured  at  each  stool,  considering  it  a 
^^^^Otd  tipon  each  stool.  500,000  bricks  are  made  at  each 
^'^lOoL'*     In  pursuance  of  this  resolution  the  actual  rate- 
^^le  value  of  the  appellant's  brickfield  was  endeavoured 
^  be  ascertained  by  a  calculation  of  the  number  of 
^^Hcks  made.    The  net  rateable  value  was  raised  from 
^%  155;  to  550/.  by  a  rate  made  on  the  10th  Octobery 
^hidi  assessment  was  paid  under  protest.     In  January 
^^5,  another  rate  was  made,  in  which  the  appellant 
^^  rated  as  follows.    The  case  siet  out  the  form,  which 
^iflfered  from  that  first  abo^e  mentioned  in  the  follow- 
"•Jg  particulars.  "  Description  of  property.    Brickfields.*' 
^  Gross  estimated  rental.  645/.  105.  Rateable  value.  BSOl. 
^^j  at  6d.  in  the  pound.  IS/.  155."     The  appellant 
^iriy  appealed  against  this  rate  on  the  ground  that  he 
^"^evermted  in  respect  of  the  yearly  value  of  the  land 
^  his  occupation. 
*ihe  clay  or  brick  enrdi  dug  in  the  land  in  question 
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is  never  sold  as  such  by  the  appellant,  and  is  only  one 
of  the  materials  used  in  the  raanuracture  of  bricks. 
The  other  materials  used  in  the  manufacture  of  bricks 
are  chalk,  sand,  ashes  and  breeze,  all  of  which  have  to 
be  brought  to  the  brick  fields  from  other  places*  The 
manufacture  is  attended  with  great  risk  and  uncertainty; 
and,  in  the  progress  of  making,  the  bricks  are  exposed 
to  considerable  damage  from  rains  and  other  accidental 
causes;  for  which,  however,  an  allowance  of  one  tenth 
from  the  gross  number  is  made  by  the  excise  in  charg- 
ing the  duty.  When  the  rate  appealed  against  was 
made,  the  appellant  had  twenty  two  stools,  for  the  pur- 
pose of  brickmaking,  upon  his  brickfield.  The  sum 
of  SOOU  per  annum  is  necessary  for  the  proper  working 
of  each  stool.  The  sum  paid  by  the  appellant  to  Mr. 
Hankey  under  the  memorandum  of  agreement,  at  25.  Sd. 
per  thousand  of  the  bricks  made,  amounted  in  1840  to 
1010/.  95.  6d.\  in  1841  to  928/.  l5.  4i. ;  in  1842  to 
9602L  Is.  2d.\  in  184S  to  95S/.  135.  Sd;  and  in  1844  to 
1324/.  45.  9d. 

It  was  contended  for  the  appellant :  First :  That  the 
land  in  question  ought  not  to  be  rated  higher  than 
1/.  105.  per  acre,  which  is  the  average  value^  to  let  and 
of  rating,  of  ordinary  agricultural  lands  in  the  parish. 
Secondly :  That,  if  any  addition  is  to  be  made  in  re- 
spect of  the  land  containing  brick  earth,  the  sum  per 
acre  ought  not  to  exceed  3/.  105.,  which  is  the  average 
value  of  the  best  garden  ground  in  the  parish  to  let  bjr 
the  acre.     The  respondents  contended  that  the  snin 
actually  paid  to  Mr.  Hankey  for  bricks  made  upon  the 
land  rated,  under  the  memorandum  of  agreement,  was 
to  be  considered  as  the  rent  which  the  appellant  bouiid 
himself  to  pay,  taking  all  the  chances  of  making  die 
trade  of  brickmaking  profitable ;  and  that  the  mode  by 
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immateriaL     It  was  admitted  that,  if  this  view  were  V 


rect,  the  amouat  of  the  rate  did  not  exceed  the  rate-     -^^  Qokh 
value  of  the  land  after  making  all  lawful  deduc-  ^   EtuisT' 

The  other  rateable  property  in  the  parish  is 
upon  an  estimate  of  the  net  annual  value  thereof 
in  the  meaning  of  stat  6  Sc  7  fV.4f.  c.  96. 
*ITbe  question  for   the  opinion   of  this  Court   was, 
K^«it  is  the  net  annual  value  of  the  land  in  question  ? 
-Xf  the  sums  paid  by  the  appellant  under  his  agree- 
bmt  were  to  be  considered  in  the  nature  of  rent,  and 
such  ought  to  form  the  basis  of  the  rating,  the  order 
sessbns  was  to  be  confirmed. 
Jf  either  of  the  modes  contended   for   by  the  ap- 
ants  should  be  considered  correct,  the  case  was  to 
sent  back  to   the  sessions  that  the  rate  might  be 
^SjQsted  accordingly. 

This  case  also  was  argued  in  last  Hilary  term  {a\ 

Sir  F.  Thesiger  and  Bodkin,  in  support  of  the  order 

^  sessions.     The  land  cannot  be  rated  as  agricultural 

garden  land,  but  must  be  assessed  according  to  the 

actually  made  of  it.     [/?///,  contra,  admitted  these 

l>inopositions.3    The  reservation  in  the  agreement  is  in 

^e  nature  of  a  rent,  and  is  the  proper  basis  of  rating. 

It  is  reasonable  that,  between  the  landlord  and  tenant, 

^  sum  calculated  upon  what  the  land  is  actually  made 

^  yield  should  be  considered   the   rent:  as,  if  they 

*gi^  that  so  much  should  be  paid  for  every  quarter 

^  wheat  produced.     The  principle  that  land   which 

^^^conies  a  source  of  profit  by  being  employed  in   a 

(")  ^mmar^  S7tb,  1847.    Before  Lord  Denman  C.  J.  and  Paitewn  J. 
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particular  manner  is  rateable  in  proportion  to  the  profit 
so  obtained  is  well  known :  the  application  of  it  ww 
discussed  in  Begina  v.  The  London  and  Sauik  Wettem 
Eailway  Company  (a)  and  Begina  v.  The  Grand  Jbac- 
lion  Bailwdy  Company  (b)  with  reference  both  to  the 
case  in  which  the  landowner  keeps  the  property  in 
his  own  hands  and  to  that  in  which  a  tenant  occupies 
it.  In  the  latter  case^  the  subject  matter  of  rate,  upon 
land  in  the  owner's  hands,  was  arrived  at]  by  sno 
cessive  deductions:  here  a  tenant  has  possession^  and 
the  result  presents  itself  at  once:  the  only  question  b 
whether  that  which  appears  is  a  rent  or  not  The  ar- 
gument,  that  it  is  not  so  because  the  safaject  of  oceu^" 
pation  is  being  destroyed,  would  extend  to  slate  quar- 
ries and  coal  mm^  bot  has'  never  yet  been  applied 
to  these.  The  only  practicable  course  in  such  a  caae 
is  to  rate  the  land  according  to  its  actual  productive- 
ness- at  the  time,  so  long  as  it  retains  the  productive 
quality  and  the  occupier  can  afford  to  pay  a  rent. 
There  is  no  principle  on  which  an  average  of  years 
can  be  taken,  when  the  whole  subject  matter  may  be 
exhausted  in  any  one  year.  The  rule  of  allowance 
for  a  renewal  fund  does  not  apply.  If  the  product 
has  actually  failed  at  the  time  when  the  rate  is  m^dei 
so  that  there  is  then  no  profitable  occupation,  the  oc» 
cupier  may  prove  that  on  the  appeal,  as  was  done  in 
B£x  V.  Bedworth  (c). 


HM^  Deedes  and  PaMey^  contriL    On  the  finding 

of  the  sessions  no  ascertained  rent  appears*.    In  point 

•  • 

(a)  1  Q.  27.  558.  The  passage  at  p.  581,  beginiuDg  '<  There  is  a  daas 
of  cases  "  &c.,  was  particularlj  referred  to. 

(h)  4  Q.B.  18.  And  see  Beginm  t.  the  Gmi  raiterfi  JUakm^  Cbm. 
pony,  6  Q.  B,  179. 

(e)  8  foK,  S87. 
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fact  the  sums  which  Eoerist  hus  paid  have  varied   QM£en*g  Bench. 

year  to  year.     If  he  had  bound  himself  to  pay  a  1__ 

sani  every  year  at  all  events,  that,  as  to  certainty     '^^  Q»mh 
aoKMiity  would  have  been  a  rent ;  but  no  prudent       E^iunr* 
weald  have  so  undertaken,  considering  the  vicis- 
^des  to  which  demand  in  this  kind  of  business  is 
^Igect.    The  agreement  itself  does  not  declare  the 
to  be  rent ;  the  stipulatbn,  that  it  may  be  dis- 
fiir  ^  in  like  manner  as  by  law  might  or  could 
done  in  cue  such  arrears  were  due  for  rent,"  implies 
^  oootrary.    Even  if  the  parties  had  called  it  rent, 
m  question  would  be  whether  in  fact  it  was  or  was 
idi    The  finding  is  defective,  both  because  there 
nothing  from  which  the  amount  likely  to  be  payable 
die  number  of  bricks  exceeding  a  million  can  be 
^^stimated,   whereas,    nndet    stat  6  &  7  ^.  4.   c.  96. 
*•'  li,  iiis  essential  that  the  rate  should  be  calculated 
^>^  the  rent  at  which  the  premises  '*  might  reasonably 
^  eipeeted  to  let  from  year  to  year,''  and,  further, 
^^ccaose,  if  a  definite  sum  had  been  arrived  at,  it  would 
^  be^  in  its  nature,  a  rent.    Periodical  payments  for  the 
yUd  of  brick  land,  which,  by  the  increase  of  demand 
nd  by  modern  improvements  in  working,  will   in  a 
Hiy  thort  time  be  exhausted,  are  not  a  rent  but  a  pur- 
ciuBe  money  for  the  land  itself;     If  the  principle  as- 
snned  on  the  other  side  be  correct,  a  house  which, 
omler  an  act  of  parliament,  was,  within  a  certain  time, 
to  be  pulled  down  and  not  rebuilt,  would  be  rated 
iiigber  than  neighbouring  houses,  because  there  was  nd 
oeoesshy  for  a  renewal  fund.    This  line  of  argument, 
which  was  urged  abo  in  Regina  v.  Westbrook  {a)^  has 

(a)  Ana,  p- 190. 
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nol  been  attended  to  in  earlier  cases;  nor  would  it 
formerly  have  had  the  weight  which  it  now   derives 
from    the    rapid   exhaustion    of   pits    as    at    present 
worked.     The  argument,  that  the  land  is  properly  as- 
sessed in  proportion  to  the  value  it  derives  from  its 
applicability  to  certain  purposes,  does  not  meet  the  ob* 
jection  founded  on  stat.  6  8c  7  TV.  4i.  c.  96*  $•  !•    And 
the  rate  assumes,  in  effect,  to  bring  under  assessment 
the  profits  of  a  manufactory,  ^*  obtained  by  applying  the 
skill  and  industry  of  man  to"  the  product  of  the  soil: 
which  is  contrary  to  the  principle  acted  upon  in  Bex  ▼• 
The  Birmingham  Gas  Light  and  Coke  Company  (a). 

CvT.  adv.  vtdi* 


The  Quuir 

WsSTBROOK. 

The  QuiEM 

▼. 

Kyiur. 


Lord  Denman  C.  X,  in  this  vacadon  {February  25th), 
delivered  the  judgment  of  the  Court. 

These  were  cases  sent  from  the  Sessions  respectively 
of  Middlesex  and  Kent^  which  may  properly  be  con- 
sidered together,  being  intended  to  procure  a  decision 
on  the  same  question ;  the  proper  mode  of  rating  the 
occupiers  of  brickfields  to  the  relief  of  the  poor. 

The  material  facts  found  in  both  cases  are  nearly  the 
same.  In  both  it  is  stated  that  much  expense  and 
the  introduction  of  foreign  matters  are  necessary,  in 
order  to  make  the  occupation  productive  and  profitable; 
and  the  result  is  liable  to  much  risk :  it  is  understood, 
therefore,  if  not  made  legally  certain,  that  the  tenancy 
shall  be  of  some  years'  duration,  and  the  rent  is  in  part 
only  fixed,  in  part  made  to  depend,  in  the  nature  of  a 
royalty,  on  the  number  of  bricks  made;  the  materialy 
the  brick  earth,  is  not  in  its  nature  renewable,  and  in 


(a)  iB.f^a  506. 
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^h  cases  will  be  consumed,  according  to  reasonable   Queen*s  Bench. 
calculation,  within  no  great  number  of  years.     In  both 
^^"^^  the  basis  of  the  rate  has  been  the  supposed  total 
^'^^um  paid  to  the  landlord,  considering  as  well  the 
royalty  as  the  fixed  sum  to  be  rent,   and  to  be  the 
P'^oper  criterion,  within  the  Parochial  Assessment  Act 
(^  &  7  fF.  4.  c.  96.)f  of  the  rent  at  which  the  land 
w>ay  ^reasonably  be  expected  to  let  from  year  to  year," 
fWie  of  such  charges,  and  making  such  deductions,  as 
the  statute  specifies.    In  the  dase  of  Weslbrook^  how- 
ler, the  Sessions  have  found  that  *'  the  rent  per  acre" 
^hich,  on  **  taking  a  lease"  '*  with  liberty  to  consume 
die  soil  and  clay  or  brick  earth  (and  without  any  liability 
to  pay  any  royalty  in  respect  of  the  number  of  bricks 
ottde),  any  tenant  would  have  been  willing  to  pay,  would 
have  been  the  sum  of  10^  per  acre  only."     No  finding 
corespondent  to  this  appears  in  the  case  of  EverisL 

The  question  which  we  have  to  determine  is,  whether 
the  priaciple  on  which  the  parish  officers  have  pro- 
ceeded is  correct  with  reference  to  the  statute  before 
winded  to.  We  must  assume  the  amounts  to  be  cor- 
^  both  as  to  the  royalty  and  the  deductions  made : 
^  no  question  involving  any  difficulty  in  principle 
^^  raised  as  to  the  nature  or  number  of  these  last. 

b  will  be  convenient  in  the  first  place  to  consider 
"^  question  without  reference  to  the  special  finding  in 
"itfirooil^s  case :  and  then  to  see  whether  that  finding 
'^es  any  difference  in  the  decision  of  that  case. 

b  is  objected  by  the  appellants,  in  the  first  place, 
''^  it  is  a  fallacy  to  infer,  from  the  fact  that  there  are 
^  iQany  stools  on  the  ground  from  which  so  many 
uiOQsand  bricks  may  be  made  in  each  year,  that  so 
^^7  will  in  fact  be  made  and  paid  for ;  or,  secondly. 
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lovd  are  Co  be  paid,  not  on  the  sale^  but  the  making.  Queenh  Bench. 

lYiese  pieoBses  raised  at  least  a  priin&  facie  case ;  and, 

Vf  thejled'to  an  exaggerated  conclusioni  it  was  in  the 

power  of' die  appellants  to  have  shewn  the  error  by 

actnal  proof*'    As  to  the  second  objection,  the  answer 

^  tint  the  rate  is  made  bnt  for  die  year,  and  any  falling 

off  k  socceeding  years  woald,  of  course,  operate  in 

vedndion  of  the  rate  for  those  years. 

Bet  the  next  objection  is  a  more  important  one; 

^hit  it  tt  altogether  wrong  in  principle  to  consider  the 

'Vysl^  at  vent :  and  this  appears  to  be  founded  mainly 

^^  Chi%  that  it  i»  a  sum  paid,  not  in  respect  of  the  re- 

"■•^iag  prodooe  of  the  land,  but  of  a  portion  of  the 

'^*h3  ilsel^  and  tbatnot  consumed  by  slow  degrees,  and 

^   %e  eihaosted  at  the  ehd  of  a  long  period,  as  is  the 

with  a  coal  minej' under  which  circumstances  it 

admitted  that  it  might  be  treated  as  produce,  but 

"^    soeh  large  proportions  that  the  whole  would  in  a  few 

y^^sn*  be  exhausted.    It  does  not  appear  to  us  that  the 

^^eoaistaiice  of  a  more  or  less  rapid  consumption  can 

tt  anjr  difference  in  the  principle.     The  rate  is 

^A^mys  imposed  with  reference   to  the  existing  value; 

^•"fcttkcr  temporary  or  enduring  is  immaterial.     A  case 

*^^ar  topposed  of  la  brickfield  worked  out  in  less  than  a 

T^vto  meet  ibt  demand  of  some  enormous  contract  for 

^  public  work ;  the  consequence  would  be  that  the  land 

VQold  hate  a  vety  much  increased  value  for  the  year, 

L  ^  it  wodld  be  only  reasonable  that  it  should  bear  an 

^k         BKrened  rate'  for  that  year :  in  the  following  year  its 

m        ^  might  sink  almost  to  nothing,  and  th^  rale  ought 

■  ^  W  proportionately,  even  to  nothing,  if,  the  brick 

■  ^  being  exhausted,  the  land,  like  an  exhausted  coal 
I        DiiDe,  should  become  entirely  unproductive.     If  this 
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same  size,  which,  if  worked  so  as  to  be  consumed  u 
ten  years,  and,  by  equal  working  in  each  year^  wooI^l, 
produce  1000/.  each,  on  which  the  rate  should  be 
in  ten  years,  each  will  contribute  100/.  to  the  parochii 
burthens:  let  one  be  exhausted  in  the  first  years 
produce  will  have  been  10,000/.,  but  the  rate  only  \(^Ji 
for  that  year,  according  to  the  appellant's  argument, 
and  it  may  be  nothing  afterwards:  but,  whatever  it  be 
afterwanis,  it  is  clear    that  there  will   have    been  t 
valuable  occupation  in  one  year,  escaping^  as  to  nine 

« 

tenths,  the  rate  entirely.  Bat  no  injustice  would  be 
done,  if  in  every  year  the  occupier  could  be  assesMd 
according  to  the  actual  value  in  that  year;  and  it  is 
the  duty  of  the  overseers  to  arrive  as  nearly  at  this  4h 
they  can. 

The  case  of  Rex  v.  Mirfidd{a)  was  mentioned  in 
the  course  of  the  argument.  The  facts  of  that  case  are 
wholly  unlike  those  of  the  present.  The  saleable  under* 
woods  there  produced  no  profit  except  in  the  twenQ^- 
first  year.  Here  there  is  nothing  to  shew  «tbat  eqw^i 
profits  may  not  arise  in  every  year  of  the  tenancy,  long 
or  short ;  the  term  of  tenancy  is  fixed  on  that  assomp- 
tion.  The  principle,  however,  of  that  decisioo  is  .ia 
accordance  with  what  will  be  our  conclusion. 

We  come,  then,  to  the  bare  objection  that  the  royalty 
is  paid,  not  for  the  renewing  produce  of  the  laiidy  but 
for  several  portions  of  the  land  itself,  mixed  up  with 
foreign  matter :  the  expense  of  this,  however,  mnst  of 
course  have  been  cast  ofi*  before  the  royal^  itself 


(a)  10  EaUt  S19. 
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fixed.    That  was  a  sum  which,  after  all  such  expenses  Queen^s  Bench. 

paid,  the  occupier  could  afford  to  render  to  the  land-        1847. 

lord.    When  the  case  is  thus  laid  bare,  there  is  no 

diidnctkNi  between  it  and  that  of  the  lessee  of  coal 

vdoesi  of  day  pits,  of  slate  quarries :  in  all  these  the 

oeaqpatioD  is  only  valuable  by  the  remoTal  of  portions 

of  the  soil;  and  whether  the  occupation  is  paid  for  in 

miej  or  kind^  is  fixed  beforehand  by  the  contract,  or 

aeuored  afterwards  by  the  actual  produce,  it  is  equally 

m  sobitaDce  a  rent :  it  is  the  compensation  which  the 

occupier  pays  the  landlord  for  that  species  of  occupation 

viiich  the  contract  between  them  allows.     This  would 

lot  admit  of  an  argument  in  an  agricultural  lease,  where 

tile  tenant  was  to  pay  a  certain  portion  of  the  produce: 

that  woiild  be  admitted  to  be  in  all  respects  a  rent  ser* 

tioe^  with  every  incident  to  such  a  rent :  and,  in  Daniel 

T.  Grade  (a),  we  held  the  same  with  regard  to  a  marl 

pit,  and  brick  mine,  as  the  parties  termed  it,  where  the  ^ 

render  was  of  so  much  per  cubic  yard  of  the  marl  dug, 

aod  to  much  per  thousand  of  the  bricks  made. 

We  are  brought,  then,  to  the  conclusion  that  the 
parish  officers  have  done  right  in  considering  the  royalty 
as  a  portion  of  the  rent :  and  we  see  no  objection  to  the 
mode  by  which  they  arrive  primd  facie  at  the  conclusion 
that  the  amount  of  royalty  reckoned  in  the  rate  will  be 
paid  in  the  year  for  which  the  rate  is  made. 

Still,  it  must  always  be  remembered  that  the  ultimate 
qoeslioD  is  that  propounded  by  the  statute ;  and  there* 
ibre  the  amount  which  has  been  paid,  or  which  it  is 
u  amnnMr  to  infer  will  be  paid,  is  only  evidence,  not  the 
itself  to  be  ascertained.     When,  therefore,  the  case 


(ft)  6  Q.B,  145. 
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came  to  the  sessions,  it  was  open  to  the  appellants  ti 
prove  sach  uncertainty  in  the  market,  or  such  circam 
stances  affecting  the  process  of  making  aa  shewed. tha 
the  parish  o£Bcers  had  done  wrong  in  concladingf  firoii 
sach  a  quantity  made  or  expected  to  be  made^  that  tk 
land  might  be  reasonably  expected  to  let  from  year  t 
year  at  a  rent  measured  by  that  quantity;  such  evidenc 
would  have  raised  a  question  of  bet  for  the  ipsskisi 
and  they  would  have  had,  upon  the  whole^  to  auttaii 
or  reduce,  the  amount  of  the  assessment.  It  may  W€ 
be  that,  although  at  the  end  of  the  year  the  lesaiee  hi 
made  so  many  bricks  that  he  can  afibrd  to  pay  I  SOL  J 
royalty  to  his  landlord,  he  could  not  prodendy^  at  tt 
beginning  of  the  year,  contract  at  all  events  to  pay  moi 
than  100/. :  and,  if  so,  the  latter  rather  than  the  fennc 
will  be  the  sum  at  which  the  land  may  reasonably  fa 
expected  to  let  from  year  to  year.  .  And  this  is  what  W) 
understand  the  sessions  to  mean  in  Wesibrool^B  caae.bi 
their  special  finding ;  the  parish  ofiioers  estimate  th 
rent  at  a  supposed  amount  of  bricks  actudly  made^  aai 
the  royalty  then  pajrable  on  such  amount ;  from  fht 
they  make  such  deductions  as  reduce  the  rateable  vafaa 
to  159/.  10s.;  but  the  sessions  say  that^  placing  tb 
tenant  exactly  on  the  same  footing  as  to  the  inddant 
of  his  occupation,  but  calling  on  him  to  say  befocehaoi 
what  rent  he  would  pay  per  acre  for  it,  he  could  not  b 
expected  to  give  more  than  lOL  per  acre^  which. te  th< 
whole  would  amount  to  a  little  more  than  lOtf*  Thi 
latter  appears  tot  us  to  be  the  true  criterion  rathe 
than  the  former,  and  the  rate  must  be  amended 
cordingly. 

It  is  not  so  easy  to  deal  with  Everisfs  case.   The 
sions  ask  us  what  is  the  net  annual  rateable  value  of  thi 
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'aod,  and  add,  if  the  sums  paid  are  to  be  considered  in   Queen's  Bench. 
^  nature  of  rent,  and  as  such  ought  to  form  the  basis  '* 

^^Ihe  rating,  their  order  is  to  be  confirmed :  if  either  of 
^e  modes  oantedded  for  by  the  appellants  be  correct, 
^^  case  is  to  be  sent  back  that  the  rate  may  be  ad- 
jolted  accordingly.      Now  neither  of  the  appellant's 
'■^^csdes  are  correct,  nor  were  contended  so  to  be :  they 
in  effect  to  rate  land  occupied  in  one  mode  as  if 
were  occupied  in  another ;  the  modes  producing  dif- 
t  fates  of  profit  and  commanding  different  amounts 
'  rent;  than  which  nothing  can  be  more  unreasonable* 
at,  on  the  other  hand,  although  the  sums  paid  are  in 
nature  of  the  rent,  it  does  not  follow  that  they  nmsi 
the  basis  of  the  rate,  in  the  sense  of  fixing  its 
^■ttNuit    The  true  question  is  that  which  the  sessions 
nk,  hot  wfaicb  they  must  answer  for  themselves,  by 
tidiDg  apoa  evidence,  according  to  the  principles  we 
^  faud  down,  what,  in  the  words  of  the  statute^  is 
^  rent  at  which  the  land  may  **  reasonably  be  ex- 
A^cted  to  let  firom  year  to  year,"  remembering  the  pur- 
P^tes  to  which  it  is  to  be  applied,  and  the  privileges 
^lueb  the  tenant  will  enjoy  under  his  contract,  and  by 
'^^tson  of  his  occupation,  and  after  making  all  the 
'■^oetions  specified  in  the  statute.    It  by  no  means 
"'^Uows  that  this  mode  of  examining  will  produce  so 
P^9i  a  change  in  Everist^n  case  as  it  has  in  Weslbrook's : 
^e  circumstances  may  be  such,  as  to  risk,  or  market, 
^Y  competition,  as  to  make  the  difference  little  more 
^™n  nominal :  the  market  may  be  so  sure,  the  com- 
petition so  great,  as  to  make  the  risk  almost  nothing : 
'^l  this  is  the  question  to  be  tried :  and,  for  the  purpose 
^tryiog  it,  the  case  must  go  back  to  the  sessions. 
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Both  orders  sliould  go  back  to  the  respective  sessions-  ^ 
that  the  rates  may  be  amended  according  to  the  pria  ^ 
ciples  laid  down. 

Rates  to  be  amended  accordinglyi^' 


[The  following  case  may  conveniently  be  inserted  here.] 


[Saturday,       Thc  QuEEN   ogatTist  The  Churchwardens  and 
June  26th:]  Oversecrs  of  Mile  End  Old  Town. 


The  works  of  a    f\^  ^th  January  184S,  a  rate  towards  the  relief  or* 
extended  into  the  poor  was  made  by  the  officers  of  the  hamlet 

andconSited^  of  Mile  End  Old  Town,  in  which  the  Company  of  pro- 

onrof  whth?"'  P''*^^*'^  ®f  ^^®  ^^  I^ndon  Water  Works   were  as- 
being  the  sessed  at  the  net  annual  sum  of  1473/.  in  respect  of 

service  pipes  *■ 

which  delivered  their  mains,  pipes  and  other  works  fixed  in  the  inround 

the  water  to  '^  ^  ,  " 

the  consumer,     for  conveying  water.     Against  this  rate  the  company 

was  directlv  _^ 

productive  of     appealed  to  a  special  sessions  held  in  the  Tov^r  divi* 

profit ;  and  the 
other,  consist- 
ing of  re- 
servoirs, build- 
ings &c,  in- 
directly con- 
duced to  such 
production. 
In  some  pa- 
rishes the  Com- 
pany had  no 
works  but 
service  pipes. 
The  rateable 
value,  for  the 

purposes  of  poor  rate,  of  the  entire  works  was  30,800/.  The  rateable  vslue  of  the  reservoir^ 
buildings,  &c.,  valued  as  land  and  buildings  deriving  additional  value  from  their  capacHj 
of  being  applied  to  the  objects  of  a  water  company,  was  6,500/. 

Held,  that  the  rateable  value  ought  to  be  apportioned  among  the  several  parishes  in  the 
following  manner :  — The  rateable  value  of  (he  reservoirs,  buildings,  &c.,  valued  aaabor^ 
to  be  first  deducted  from  the  total  rateable  value,  and  distributed  among  the  parishes  In 
which  this  portion  of  the  works  was  situate,  according  to  the  extent  of  such  worka  in  cadi 
parish ;  and  the  residue  of  the  rateable  value  to  be  apportioned  among  the  parishes  contain- 
ing the  service  pipes,  in  the  ratio  of  the  net  profits  produced  in  each  of  those  pariabes. 


sion  of  the  county  of  Middlesex ;  when  the  magistrates 
decided  that  the  annual  value  of  the  company's  occu« 
pation  in  the  hamlet  was  no  more  than  QOOJL^  and 
reduced  the  rate  to  that  sum.  On  appeal  to  the  sessions 
{Middlesex^  October  1843),  the  decision  of  the  special 
sessions  was  confirmed,  subject  to  the  opinion  of  this 
Court  upon  a  case. 
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The  disbursements  in  the  same  are  -      £  S|000. 

Hence  the  total  net  receipts  of  the  Company 

amount  to  -  -  -       86,000. 

Ditto  ditto  (in  the  hamlet)  -         5,900. 

The  Company  also  have  and  require  an  average  stock 
of  personal  property  consisting  of  coals,  materials  and 
other  goods  on  their  premises,  of  the  value  of  20002. 
In  several  of  the  parishes  the  water  rates  are  very 
trifling :  but  the  Company  possess  therein  extensive  per- 
manent works,  such  as  buildings,  reservoirs,  conduits, 
canals,  bridges  and  mains,  yielding  to  the  Company  no 
other  profit  than  as  being  conducive  to  the  earning  of 
water  rates  received  in  other  parishes.  The  annual 
value  of  these  may  be  assumed,  for  the  purpose  of  thb 
case,  to  be  65002.  as  mere  land  and  buildings,  with 
their  fixtures  and  machinery  attached,  and  deriving 
some  additional  value  from  their  capacity  of  being  ap- 
ph'ed  to  such  purposes  as  that  of  a  water  company. 

In  the  hamlet  of  Mile  End  Old  Town  there  are  no 
works  except  mains  and  pipes  for  the  supply  of  the  in- 
habitants. 

The  quantity  of  mains  and  pipes,  and  of  land  occu- 
pied by  them  in  the  different  parishes  in  which  water 
rates  are  received  (excluding  from  the  calculation  all 
land,  reservoirs,  buildings  and  other  the  permanent  works 
above  mentioned  rateable  merely  as  such,  without  re- 
gard to  the  profit  derived  from  water  rates),  may  be 
taken  in  this  case  to  be  in  the  direct  ratio  of  the  gross 
receipts  in  each  parish. 

Any  one  who  should  become  a  lessee  for  a  term  of 
years  under  the  Company  of  the  whole  water  works 
throughout  the  district,  with  the  intention  and  power  of 
supplying  it  with  water,  under  the  powers  of  the  Com- 
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pany's  act  of  parliament,  ought  to  have  at  his  command   Queen's  Bench, 

1847 
a  floating  capital  of  20,000/.     But  no  prudent  person 

n^ould  take  a  mere  lease  from  year  to  year  of  such  a 

concern ;  nor  would  he  take  a  lease  of  the  works  in  any     ^^^^^ 

single  parish  only.  ^">  Towk. 

The  rate  made  by  the  overseers  of  the  hamlet  on  the 
Company  is  a  good  one,  and  ought  to  stand,  if  the 
following  mode  of  calculating  the  rateable  value  of  the 
^ainS|  pipes,  &c  be  tenable  in  point  of  law. 

-As  the  total  net  receipts,  viz.  86,000/.,  measure  the  full 

value  of  the  water  works  in  the  hands  of  a  lessee  who 

''^^^st  retain  his  own  profit  out  of  them,  the  Company 

^^^ht  not  to  be  assessed  upon  that  entire  amount;  for  a 

^K^ant  under  them  would  be  entitled  to  expect  a  large 

'^^lam  of  profit  on  a  concern  requiring  judicious  manage- 

Q^^Uit  and  the  employment  of  a  large  capital,  and  involving 

''^^Ic  and  responsibility.     He  might  have  to  borrow  the 

"^^"C^essary  capital  at  5  per  cent.,  and  would  be  entitled 

^^^   a  large  trade  profit  on  his  floating  capital  and  on  th6 

^^ock  of  personal  property  necessarily  kept  in  hand  on 

^^  premises.     A  profit  of  25  per  cent  on  the  sum  of 

^OyOOO/.,  and  10  per  cent,  on  the  value  of  the  stock  on 

l^^^Knd,  may  be  assumed  as  not  unreasonable  under  the 

circumstances.     The  profits  of  the  tenant  may  therefore 

^^^^  taken  at  5200/.  per  annum.     The  remuneration  for 

personal  trouble  now  received  by  the  board  of  manage- 

^^ent  would  be  received  by  the  lessee  himself,  and  is 

already  included  in  the  disbursements.     The  difference, 

^*^dy  30,800^  per  annum,  is  what  a  lessee  would  be 

^mng  to  pay  to  the  Company  under  his  lease,  and  is 

^i^ore  the  net  estimated  rental  or  annual  value,  on 

^"*ch  the  rate  should  be  calculated  if  the  whole  works 

^^  in  one  parish.     But,  the  works  being  in  different 

p  2 
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that  has  been  invested  in  works  in  each  parish ;  anc: 
that,  if  the  principle  propounded  by  the  Company  be 
correct,  then  the  rate  should  be  on  the  last  mentione<J 
sum  of  1014/. 

This  case  was  argued  in  Easter  term,  1847  {a). 


Hill  and  Clarkson,  in  support  of  the  order  of  ses- 
sions. It  is  admitted  that  the  net  annual  value  of  the 
rateable  property  is  S0,800/. :  and  the  only  question  is 
as  to  the  apportionment  of  that  amount,  for  the  purpose 
of  rating,  among  the  different  parishes  in  which  the 
property  lies.  The  arbitrator  has  divided  this  property 
into  two  classes ;  the  mains  and  pipes,  which  are  di- 
rectly employed  in  the  distribution  of  water,  forming 
one  class ;  and  the  reservoirs,  conduits,  and  buildings, 
&c.,  which  are  only  indirectly  so  employed,  forming  the 
other  class.  The  net  annual  value  of  the  latter  class  he 
puts  at  6500/.  as  mere  land  and  buildings,  deriving  ad- 
ditional value  from  their  capacity  to  serve  the  purposes 
of  a  water  company,  and  the  net  annual  value  of  the 
former  class  at  the  residue  of  the  above  mentioned  total 
of  80,800/.,  viz.  at  24,300/.  This  distinction  is  unsound; 
and  the  effect  of  it  is  that  an  undue  value  is  assigned 
to  the  former  class  of  property.  The  property  should 
be  valued  in  its  entirety;  for  every  part  of  it  is  necessary 
to  the  acquisition  of  profit.  The  question  is,  not  where 
the  profit  is  received,  but  where  it  is  earned.  Without 
the  reservoirs  and  pumps,  the  pipes  would  have  no  water 
to  distribute.  How  then  can  it  ^e  said  that  the  pipes 
earn  all,  and  the  reservoirs  and  pumps  earn  nothing? 


(a)  Wednetday  21st,  and  Saturday  24th,  ApriL     Before  Lord  Den* 
man  C.  J.,  Patteson,  JFighlman  and  £rle  Js. 
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Mile  £ko 

Old  Towm.    pears  to  be  an  arbitrary  assessment* 

Sir  F.  KeHi/f  Bodkin  and  Hodges^  contra.  There  is 
no  authority  for  such  a  mode  of  distributing  the  rate* 
able  value  as  the  Company  suggest.  Suppose  three 
parishes,  each  having  a  reservoir.  The  Company  con- 
tends that  the  cost  of  each  reservoir  should  be  taken  into 
consideration  ;  so  that,  if  one  of  the  reservoirs,  on  account 
of  the  value  of  land,  cost  a  very  large  price,  another  a 
very  small  price,  and  the  third  nothing  at  all,  the  rate 
would  be  laid  accordingly,  even  though  the  last  reser* 
voir  should  produce  nearly  the  whole  profit.  Many 
other  difficulties  will  arise  if  cost,  instead  of  value^  be 
taken  as  the  measure  of  rateability.  IPalleson  J.  Was 
the  arbitrator  right  in  first  deducting  the  rateable  value 
of  the  buildings  &c.,  and  then  distributing  the  rate- 
able value  of  the  pipes  &c.?]  Begina  v.  The  Londtm 
and  South  Western  Railway  Company  (a),  R^ina  v. 
The  Great  Western  Railway  Company  (i)  and  Rrgina 
V.  Tlie  Cambridge  Gas  Light  Company  (c)  shew  that  be 
was  right  in  so  doing.  IPattcson  J.  The  buildings  in 
this  case  are  conducive  equally  with  the  pipes  to  the 
profit  earned.  They  differ  in  that  respect  from  railway 
stations,  which  take  no  part  in  the  transit  of  goods  or 
passengers.]  Railway  stations  are  essential  to  die  whole 
traffic :  unless  stations  were  provided  at  convenient  in- 

(a)  1  0.  B.  558.  (6)  6  Q.  B.  179. 

(c)  %A.iE.  73. 


.XL  VICTORIA.]  217 

tervals  in  a  line  of  railway)  other  modes  of  conveyance  Cm«p«'«  Sench. 

would  be  preferred,  and  the  railway  become  useless. 1__ 

The  boildings  &c.  are  rated  on  the  additional  value  ^®  Qu«k 

which  is  given  them  by'  their  adaptation  to  the  pur-  97*^"*^  ^ 

poses  of  tlie  company,  and  are  properly  rated  in  that  OtD  Town. 

parish  only  in  which  they  are  situate ;  their  value  could 

oot  legally  be  brought  into  account  in  other  parishes ; 

-Rcr  V.  THe  Corporation  of  Bath  (a),  Bex  v.  Milton  (i), 

Btx  T.  Lcmer  Mitton  (c). 

ffUlf  in  reply  {d).  If  the  buildings  and  pipes  were 
''^ii  in  the  same  parish,  they  would  not  be  divided  into 
^^o  dasses  for  the  purpose  of  ascertaining  the  rateable 
^lae  of  each  separately;  the  principle  is  the  same 
^here  they  are  in  different  parishes,  though  its  applica- 
tion may  be  difficult*  How  is  it  possible  to  put  any 
wilne  at  all  on  the  buildings,  &c.,  except  as  a  part 
^  one  entire  apparatus  ?  The  rateable  value  of  the 
*  P'^c'perty  is  the  rent  it  would  fetch :  but  no  one  would 
'^^  less  than  the  whole.  Unless  taken  in  its  relation 
^  part  to  a  whole,  a  reservoir  may  be  nothing  more 

^^  land  spoiled  for  want  of  drainage,  or,  at  best,  a 

"pond.  The  C)urt  has  never  been  called  upon  to 
^^ittiine  tlie  principle  on  which  the  value  of  any  par- 
^^lar  railway  station  is  to  be  ascertained,  and  cannot 

^^K>re  have  decided  that  it  is  to  be  ascertained  on  a 
*^^ent  principle  from  that  which  is  applicable  to  any 

^•>  liEaO,  609.  (6)  3  -B.  j-  WW.  1 12. 

^^   By  leave  of  Uie  Court.     A  question  bad  been  raised  as  to  Uie  right 

^^n.    It  was  said  that,  as  the  award  had  practically  (be  eflcct  of 

T^^Qg  ibe  order  of  sessions,  counsel  in  support  of  the  award  should 

^'^  hard :   but  the  Court  decided  that  the  ordinary  course  in  arguing 

^^  frwn  sessions  sliould  be  followed. 
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Other  portion  of  the  line.  In  "Regina  v.  TTte  Great 
Western  Railway  Company  (a)  the  appellants  claimed 
an  allowance  for  their  buildings ;  and  the  present  point 
was  not  discussed. 

The  Company  do  not  contend  that  the  rateable  value 
is  to  be  distributed  according  to  the  cost  of  the  works : 
but,  as  the  proportion  of  fixed  capital  in  each  parish 
happens  to  be  (as  found  by  the  award)  fairly  repre- 
sented by  the  cost,  they  suggest  the  cost  as  a  convenient 
term  for  working  out  the  required  problem. 

Cur.  adtk  vutt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case,  the  rateable  subject,  being  the  apparatus 
for  supply  of  water  situate  in  twenty  one  parochial  dis- 
tricts, and  the  rateable  value,  that  is  S0,800{.9  being 
the  residue  of  the  gross  receipts  after  making  all  the 
deductions  to  which  the  Company  are  entitled,  have 
been  correctly  ascertained  by  the  award.  The  principle 
for  dividing  that  sum  among  those  districts  is  the  matter 
to  be  decided. 

The  Company  contend  that  the  division  should  be 
according  to  the  amount  of  fixed  capital  in  each  dis- 
trict. But  the  rule  of  law,  laid  down  by  act  of  parlia- 
ment, for  ascertaining  the  rateable  value  of  any  subject 
refers  to  an  estimate  of  the  rent  it  should  yield. 

The  outlay  of  capital  might  furnish  no  such  criterion; 
since  it  may  have  been  injudiciously  expended,  and  what 
was  costly  may  have  become  worthless  by  subsequent 
changes.     As  our  opinion  is  against  the  Company  upon 


(a)  GQ.  Z?.179.  185.204. 
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Applied  ivithout  practical  difficulty :  and  we  see  no  ob 
jection  to  it. 

The  remaining  step  has  been  to  apportion  the  reside 
of  the  rateable  value  among  the  districts  in  whic 
the  direct  productive  portion  of  the  works  is  situafi 
in  the  ratio  either  of  the  net  profits,  or  of  the  gro 
receipts,  or  of  the  quantity  of  mains  and  pipes,  aa 
of  the  land  occupied  by  them,  in  each  district.  Em. 
ratio  in  the  present  case  gives  the  same  result:  if  tim 
difiered,  it  would  be  necessary  to  select  between  their: 
and  that  ratio  should  be  preferred  which  would  \>m 
shew  the  rent  to  be  expected  if  the  part  of  the  wor 
situate  In  the  district  was  let  separate. 

It  is  clear  that  the  net  profits  in  each  parish  won 
be  the  best  criterion  of  such  rent;  and  they  woul 
therefore,  give  the  proper  ratio.  It  is  also  clear  tlm 
the  ratio  of  the  gross  receipts  or  earnings  in  tl 
several  districts  to  each  other  will  be  the  same  as  tL- 
ratio  of  the  net  profits  in  those  districts  to  each  otbe-' 
in  all  cases  where  the  total  of  expense  is  taken  to  b:: 
common  to  the  whole  apparatus,  and  is  deducted  froff 
the  total  of  receipts  in  the  progress  of  ascertaining 
rateable  value.  For  in  such  case  the  net  profits  in  eac£ 
district  would  be  ascertained  by  distributing  the  expense 
among  the  several  districts ;  and  it  would  be  distribute^ 
in  the  ratio  of  the  gross  receipts  in  each ;  and,  if  a  pre 
portional  deduction  should  be  made  from  the  gross  re 
ceipts  in  each,  the  ratios  of  the  remainders  to  each  wouli 
be  the  same  as  the  ratios  of  the  gross  receipts.  As  ani 
attempt  to  ascertain  the  net  profits  in  each  district  in  an* 
other  way  would  lead  to  minute  and  inconvenient  inquiri^ 
hi  practice,  the  ratio  of  the  gross  receipts  should  b 
adopted,  as  being  an  index  of  the  net  profits,  when  tb 


XI.  VICTORIA.]  221 

rateable  value  is  ascertained  in  the  way  stated  in  the   Qiteen's  Bench. 
We  think  that  an  apportionment  in  this  sense. 


according  to  the  gross  receipts,  is  in  accordance  with     "^^  Quits' 
the  decisions  which  have  apportioned  the  sum  of  rate-     Ovemewof 
able  value  from  a  railway  or  canal  according  to  the     Old  Towk. 
length  of  line  in  each  parish ;  Rex  v.  Kiugswinford  (a), 
•^cr  V.  Woking  (i).     Where  the  profit  arises  from  tran- 
sit, the  line  of  the  canal  or  railway  is  directly  productive 
^r  the  profit,  and  the  reservoirs,  warehouses,  stations, 
&^  indirectly  conduce  to  such  production.     Each  por- 
tion of  the  line  earns  an  aliquot  portion  of  the  profit : 
^nd,  if  equal  portions  of  one  line  carrying  at  one  rate 
^ould  be  conceived  to  be  let  separately,  no  one  portion 
^^ould  be  let  at  a  higher  rate  than  the  other;  and  an  ap- 
portionment of  a  sum  of  rateable  value  according  to  the 
^gth  of  line  in  each  parish  is  according  to  the  rent  to 
^  expected  for  that  part  of  the  line.     In  the  case 
of  water  companies,  where  the  profit  arises  from  the  ^ 

^livery  of  the  water  at  a  given  place,  the  previous 
transit  being  immaterial  to  the  consumer,  the  service 
pipes  immediately  produce  the  profit,  and  the  agency 
oy  which  the  water  reaches  those  pipes  indirectly  con- 
duces to  such  production.     If  the  service  pijies  in  each 
parish  could  be  let  separately,  the  water  being  assumed 
^  be  sold  at  the  same  price  throughout,  the  criterion  of 
^^   rent  would  be  found  in  the  gross  receipts,  which 
^^ul(l  depend  on  the  number,  and  diameter  and  level  of 
^  ^rvice  pipes  in  each  parish ;  and  an  apportionment 
^^'^fding  to  the  gross  receipts  in  each  district  would 
^Cording  to  the  rent  to  be  expected  from  the  part 
^he  rateable  subject  situate  in  such  district.      This 

(«)  7  B.i  C.  236.  (b)  4  if.  $•  I?.  40. 
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apportionment  is  not  at  variance  with  the  grounds 
the  judgment  in  Eegina  v.  T7ie  Cambridge  Gas  Ught^ 
Conipantf  {a).  There  the  Court  decided  tliat  the  parishi 
in  which  the  profits  are  received  are  not  entitled  to  a' 
the  amount  produced  by  the  rate,  but  that  the  parish< 
in  which  parts  of  the  apparatus  indirectly  conducing 
produce  profit  are  situate  are  entitled  to  a  proportio' 

0 

The  Court  also  declared  that  the  principle  upon  which 
the  sum  of  rateable  value  from  the  rates  of  all  the  parishes 
should  be  apportioned  is  the  same  as  that  which  had 
been  applied  to  canals.  By  the  method  adopted  in  this 
case,  the  rateability  of  the  portion  of  the  apparatus  in* 
directly  conducing  to  produce  profit  is  provided  for, 
and  the  residue  of  the  sum  of  rateable  value  is  appor- 
tioned to  those  parts  of  the  apparatus  directly  producing 
profit,  in  analogy  to  the  mileage  proportion  for  canals 
and  railways. 

We  have  thus  endeavoured  to  shew  that  the  rule  for 
ascertaining  the  value  for  separate  rating  ought  to  be 
applied,  as  far  as  practicable,  to  apportioning  among 
separate  districts  a  sum  of  rateable  value  arising  partly 
in  each. 

Order  of  Sessions  quashed,  and  ori( 
rate  confirmed  (6). 


(a)  SJ.^E.  73. 

(6)  Reported  by  tf.  Damurn,  Esq. 


222 


Q.B.   [TRINITY  VACATION, 


Volume  A", 
184.7. 


The  QuccN 

▼. 

Overseen  of 

Milk  End 

Old  Town* 


apportionment  is  not  at  variance  with  the  grounds  of 
the  judgment  in  Eegina  v.  The  Cambridge  Gas  Light 
Company  {a).  There  the  Court  decided  that  the  parishes 
in  which  the  profits  are  received  are  not  entitled  to  all 
the  amount  produced  by  the  rate,  but  that  the  parishes 
in  which  parts  of  the  apparatus  indirectly  conducing  to 
produce  profit  are  situate  are  entitled  to  a  proportion. 
The  Court  also  declared  that  the  principle  upon  which 
the  sum  of  rateable  value  from  the  rates  of  all  the  parishes 
should  be  apportioned  is  the  same  as  that  which  had 
been  applied  to  canals.  By  the  method  adopted  in  this 
case,  the  rateability  of  the  portion  of  the  apparatus  in- 
directly conducing  to  produce  profit  is  provided  for, 
and  the  residue  of  the  sum  of  rateable  value  is  appor- 
tioned to  those  parts  of  the  apparatus  directly  producing 
profit,  in  analogy  to  the  mileage  proportion  for  canals 
and  railways. 

We  have  thus  endeavoured  to  shew  that  the  rule  ibi 
ascertaining  the  value  for  separate  rating  ought  to  b 
applied,  as  far  as  practicable,  to  apportioning  amon 
separate  districts  a  sum  of  rateable  value  arising  part 
in  each. 

Order  of  Sessions  quashed,  and  origu 
rate  confirmed  (6). 


(a)  8J.^E.  73. 

(6)  Beported  by  tf.  Dwuon,  Esq. 
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Qtteen's  Bendt. 

1847. 


QuEEX  against  The  Inhabitants  of  Little 

Maklow. 

f^N  appeal   against  an   order   of  justices   removing  Relief  giyen  by 
Helen  Reeves  and  her  five  children  from  the  parish   officer  of  a 

union,  as  on 

ol  ZAiile  Marlaw  in  Buckinghamshire  to  the  parish  of  behalf  of  parish 

Vochtrn  in  the  same  county,  the  sessions  quashed  the  residing  in 

order,  subject  to  the  opinion   of  this  Court  upon   a  [5^"J,  £„  ,'hc 

special  case.     The  case,  after  stating  the  subject  and  "^^{^^^^^^^^ 

result  of  the  appeal,  proceeded  as  follows.  'Jr'^*,I^t1h*oJt' 

The  said  parishes  of  Woobnrn  and  Little  Marlow  are  proof  ^^ 

such  relief  was 

parishes  comprised  withirf*and    forming   part   of   the  authorixcd,  or 

jy,  at  least  known 

Wycombe  Union  in  the   counties  of  Buckingham   and  and  not  objected 

r^  r.  to,  by  a  guar- 

^{ford.  dianofthe 

The  examinations  upon  which  the  said  order  was  for^RT.'or"^ 

made  were   duly  taken   on    16th    August^    1845,    and  i^so^^"®*^- 

were,  so  far  as  they  are  material  to  the  present  case, 

as   follows.      The  said   Helen  Reeves  upon    her   oath 

said :  '^  I  was  married  twelve  years  on  the  4th  day  of 

March  last  to  James  Reeves  of  Wellend  in  the  parish 

of  Lditle  MarlaiVy  Bucks ;   we  were  married  by  banns 

at  Beaconsfield  Church,  BtLcks.     My  said  husband  died 

in  April  1841.     In  consequence  of  my  said  husband's 

illness,   and   he   being   unable  to  work,   I  applied   to 

Kingston^  one  of  the  relieving  officers  of  the   Wycombe 

Union  in  the  counties  of  Bucks  and  Oxon^  for  relief. 

I  applied  to   him  whilst  he  was  paying  the  poor   of 

Woobitm  parish,  in    Woohirny  in  the  county  of  Bucks. 

I  applied  to  him  for  relief  from  the  said   parish    of 

Woobw-Tij  OS  being  the  place  of  settlement  of  my  hus- 
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^^ohime  X,      band,  and  by  Iiis  directions.     He  gave  me  relief  about 
L___  four  months  before  the  death  of  mv  said  husband ;  and 


e  QuiiN     j^g  i^^g  given  me  relief  ever  since  up  to  the  present 
The  Inhabit-    timg.  35,  and  seven  loaves  of  bread  a  week.     He  told 

anu  of 

LnTLB  Mak-  me,  if  I  came  to  him  whilst  he  was  paying  the  poor  ol 
Little  Marlotw  in  Little  Marlaw  parish,  he  would  givfl 
me  my  relief  there  instead  of  my  walking  to  Wboburm 
parish  for  the  weekly  relief.  I  have  always  receive* 
my  relief  from  Kingston  in  Little  Marlow  parish, 
have  lived  in  the  said  parish  of  Little  Marlaw  all  ma 
life,  as  well  all  the  time  I  have  been  receiving  reli*> 
from  Kingston  as  before." 

The  examinant  Henry  Kingston  upon  his  oath  sai(= 
*'  I  am  one  of  the  relieving  officers   of  the    Wjfcon^ 
Union  in  the  counties  of  Bueks  and  Oxon.     About  fo  v 
years  ago  the  pauper  Helen  Reeves  applied  to  me,  whl  ^ 
I  was  relieving  the  poor  of  Woobum  in  the  county 
Bticksy  for  relief  for  her  husband,  who  was  ill.     I  gcK. 
her  relief  for  her  husband,  and  charged  it  in  my  a 
count  to  the  parish  of  Woobwn  aforesaid,  which  reli 
has  been  continued  and  charged  to  the  said   parish 
Wooburn  until  the  last  twelve  months,  when  I  receiTS 
an  order  from  the  Board  of  Guardians  to  charge  ttr: 
relief  to  the  parish  of  Little  MarloWf  which  I  accord 
ingly  did ;   but   did   not   give   the  overseers  of  Litt^ 
Marlaw  any  notice  that  the  payment  had  been  charged 
to  Little  Marlaw  instead  of  Wooburn.^^ 

At  the  hearing  of  the  said  appeal  it  was  objected  bjp 
the  appellant  parish  (an  objection  duly  taken  by  the 
grounds  of  appeal)  that  the  said  examinations  were 
insufficient  to  shew  that  the  said  H.  Reeves  and  her 
said  children  were  settled  in  their  said  parish.  The 
Court  thereupon  quashed  the  order  upon  the  merits. 

The  question  for  the  opinion  of  this   Court  was: 


LOW. 
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VoUjiu  X.         M.   Chambers  and  Paxer^  contra.      By  stat  4  8c  , 

1847. 
'_ jr.  4.  c,  76.  5.  55.y  the  master  of  the  workhouse,  or  sue! 

The  Q.CEEN     other  paid  officer  of  the  parish  or  union  as  the  Poc 

The  Inhabit-    Lj^^  commissioners  may  direct,  is  to  register  in  a  bool 

LirrLi  Mao-    to  be  provided  by  the  parish  or  union,  and  kept  sp 

cially  for  that  purpose,  the  relief  given  to  every  po- 

person  in  the  workhouse ;  and  the  overseer  of  eve 

parish  is  in  like  manner  to  register  the  relief  given  c= 

of  the  workhouse.     Here  tlie  relief  w^as  continued   1 

three  or  four  years.     Although  it  may  be  consider 

that  the  mere  fact  of  the  officer's  charging  the  relieP 

one  or  the  other  parish   in  his  account  might  not 

itself  shew  knowledge  on  the  part  of  such  parish,  d 

Court  must  suppose  that  during  a  period  of  three  yea: 

a  book  was  kept,  conformably  to  sect.  55^  and  that  tP 

overseer   made   entries   of   the   relief   given    to   ihes 

paupers.      [Coleridge  J.     He  is  to  register  the  reli 

given  "  in  such  parish : "  how  would  the  overseer  • 

Woobttrn  know   of   relief   given    in   Little  Marlon  r 

Sect.  55  must  mean  that  the  overseer  of  a  parish  sbai 

register  the  relief  given  on  behalf  of  that  parish ;  an 

the  fact  would  of  course  come  to  his  knowledire.    Th 

Court  will  presume  that  each  party  on  whom  a  publi 

duty  in  this  respect  lay  performed  it.     [Lord  Derma 

C.J.     The  overseers  are  to  register  such  particulars4 

the  Commissioners  shall  think  fit.     Your  presumptic 

might  arise  if  it  were  shewn  that  the  commissioners  hi 

ordered  a  register  of  the  relief  to  be  kept.     That  da 

not  appear.]     Rex  v.  Bradford  (a)  does  not  govern  tt 

case  :  the  only  question  there  was  whether  the  examin 

tions  properly  shewed  that   the  relieving  officer  vb 

authorized    by  the   respondent   parish   to   relieve  f 

(o)  8  (}.  /?.  £71 .  note  ;A) 
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tempers  on  its  behalf.     The  case  here  is  precisely  that  Queen*s  Bench, 

1847. 


hich  a  settlement  was  established  by  evidence  of 


elief  before  stat.  4>  8c  !i  M<.  4.  c.  76.     Paupers  residing     ^he  Queeic 
n     a  parish  from  which  they  cannot  be  removed,  not    '^^^  inhabit- 
b«ing  chargeable,  are  relieved  on  the  part  of  another    L*tile  Ma»- 
p&risb,  in  which  they  claim  to  b^  settled.     That  lays 
upon  the  parish  giving  relief  the  onus  of  shewing  that 
tbe   paupers  are   not   settled   there.      The  facts  here 
proved  are  at  least  a  scintilla  of  evidence,  by  which,  if 
none  appears  to  the  contrary,  the   respondents   must 
succeed.     That  the  machinery  for  administering  relief 
has  been  altered  by  statute,  can  make  no  difference: 
the  relieving  officer  is  the  agent  of  the  board  of  guar- 
(iians,  and,  among  them,  of  the  guardians  for  the  appel- 
Imt  parish  :  what  he  does  in  that  official  character  binds 
^e  individual  parish. 

Cur,  adv.  viilU 

I-ord  Denman  C.  J.,  in  this  vacation  {February  3d), 

''^ivered  the  judgment   of  the  Court.     After   slating 

'^  subject  of  the  appeal,  and  the  question  submitted  to 

"^^   Court,  his  Lordship  said  : 

-*t  appears    by   the   case   that   Little    Marlow    and 

^^urn  are  both  in  the  Wycombe  Union.    The  deceased 

^^band,   with   the   paupers,    were   resident   in    Little 

^*rlow :  and,  he  being  ill,   his  wife  went  to  fVoobum^ 

*^  applied  to  Kingston^  a  relieving  officer  of  the  Union, 

^ilcbe  was  paying  the  Wooburn  poor  there,  for  relief. 

^gave  her  relief,  and,  in  order  to  save  her  the  coming 

^  Idttle  MarlcrjD^  told  her  she  might  for  the  future 

*ive  her  relief  from  him  in  Little  MarUrw  when  he 

)in  the  course  of  his  duty,  paying  the  paupers  of 

parish  there.     This  he  accordingly  did  for  some 

Si  ^ 
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months  during  the  lifetime  of  the  husband,  and  sab 
sequently  for  a  period  of  more  than  a  year.  Kingsto 
stated,  in  addition,  that  he  had  charged  the  relief  to  tfa 
parish  of  Wooburn  till  the  last  twelve  months  befbi 
his  examination,  when  the  Board  of  Gruardians  be 
ordered  him  for  the  future  to  charge  it  to  Utm 
MarloWf  which  he  had  accordingly  done,  but  had  m 
given  the  overseers  of  Little  Marlow  any  notice  of  ti 
charge. 

The  point  raised  upon  this  statement  is,  whetli 
there  is  any  prima  facie  evidence  of  relief  given  by  t: 
parish  of  Wooburn,  It  was  given  by  the  hand  i 
Kingston^  the  relieving  oflScer :  if  he  was  the'  agent  c 
the  parish,  and  acting  within  the  scope  of  his  antha 
rity,  or  if  the  fact  was  brought  within  the  knowledgi 
of  the  overseers  of  Wooburn^  then  it  must  be  taken  tc 
have  been  given  by  Wooburn.  If  neither  of  these  pro 
positions  is  sustainable,  then  Wooburn  cannot  b 
affected. 

As  the  objection  was  raised  upon  the  examinations 
the  admissibility  of  any  part  of  the  evidence  would  c 
course  be  questioned  at  sessions ;  we  cannot,  therefon 
take  notice  of  any  charge  on  the  one  parish,  or  the  othei 
which  the  relieving  officer  might  have  made  in  hi 
books ;  for  they  were  not  produced ;  nor  is  there  an 
statement,  if  they  had  been,  of  their  ever  having  bee 
shewn  to  or  brought  within  the  cognizance  of  the  ovei 
seers  of  Wooburn  parish.  Nor  is  there  any  reasonab! 
presumption  that  they  would  be  present  at  or  know  ac 
thing  about  the  fact  of  payment  of  a  pauper  in  IaU 
MarloWy  so  as  thence  to  draw  any  inference  against  tl 
parish  of  an  admission  of  settlement.  The  evidenc 
therefore,  if  any,  would  accrue  from  the  acts  of  Kingst 
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binding  the  parish,  as  of  an  agent  acting  within  the  Queen*s  Bench. 


1847. 


soope  of  his  authority ;  and  it  may  be  that  the  relieving 

officer  is  so  appointed,  or  has  such  communications  with     '^^®  Qoi«n 

tlie  guardian,  or  the  overseer,  of  each  parish,  that  an    The  iniiaWt- 

•  ^^^  of 
agency  of  this  sort  might  fairly  be  inferred.     But  nothing    Littlk  Mar- 

appears  on  this  case  but  the  simple  fact  of  a  relieving 
officer  administering  relief:  and  all  that  we  gather  from 
the  statute,  4f  Sc  5  W.  4f.  c.  76.,  is,  that  the  relief  of  the 
poor  in  a  union  is  administered  by  the  board  of  guar- 
dians; from  which  the  natural   inference  is,  that  the 
rdieving  officer  is  their  servant.      In   some  way   the 
guardian  representing  each  parish  at  the  board  certainly 
ought  to  become  aware  of  the  individuals  relieved  on 
account  of  his  parish :   but  on  the  present  statement 
^is  is  left  far  too  uncertain  to  be  made  the  ground 
^^  fixing  the  settlement. 

And  this  view  is  in  accordance  with  that  which  the 
^-^rt  took  in  the  case  of  Regina  v.  Bradford  (a)  on  the 
®^*dence  of  chargeability  afforded  by  a  single  act  of 
belief  administered  by  a  relieving  officer. 

We  think,  therefore,  that  the  sessions  were  right  in 
^cir  conclusion,  and  that  this  rule  ought  to  be  dis- 
charged. 

Order  of  sessions  confirmed. 

(a)  SQ.  B.  .571.  note  (A). 
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against  an  order 
of  removalt  the 
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alleging  a 
parish  ap- 
prenticeship» 
and  ground 
having  been 
laid  for  the 
reception  of 
secondary  evi- 


The  Queen  against  The  Inhabitants  of  East 

Stonehouse. 

^^N  appeal  against  an  order  of  justices  removing 
Maria  Johm,  wife  of  William  Jo/ifiSf  alias  Wittiam 
Smith  (private  in  the  Royal  Marines,  belonging  to  H.  M. 
ship  Pandora)^  and  their  children,  from  the  parish  of 
East  Stonehouse  in  the  county  of  Devon  to  the  parish  of 
Milverton  in  the  county  of  Somerset^  the  sessions  quashed 
the  order,  subject  to  the  opinion  of  this  Court  upon  a 

dcnce,  the  re- 
spondents pro-    special  case,  the  material  parts  of  which  are  as  follows. 

duced  the  re-  .        . 

gisterbookof  1  he  exammatious,  which  purported  to  set  up  a 
SJhich  con-  Settlement,  by  apprenticeship,  of  William  Johns^  in  the 
i!l*thf  form°p*IL  appeHa^^t  parish,  shewed,  in  the  opinion  of  the  sessions, 
'Tr^s^^  46*"  s"®^'^"'  search  for  the  indenture  of  apprenticeship,  so 
s.  1.,  suting       that  its  loss  might  be  presumed  and  secondary  evidence 

of  the  binding  might  be  given :  and  the  examinations, 
so  far  as  they  are  material  with  reference  to  the  point 
in  this  case,  were  as  follows. 

William  Johns  said :  "  I  resided  with  my  mother, 
Thomazine  Johns^  until  I  was  about  ten  or  eleven  years 
of  age,  when  I  was  bound  out  as  a  parish  apprentice  by 

named.     In 

the  last  column  were  the  words  *<  Magistrates  asseniiiig.  J.  H.,  L.  St,  ^./*  which  ap- 
peared  to  be  the  actual  signatures  of  magistrates  so  named.  Tlie  apprenticed  pany, 
in  his  examination*  deposed  that  he  was  bound  apprentice  by  the  overseers  of  CX,  and 
stated  the  other  particulars  relating  to  himself,  as  given  in  the  register.  The  sessions  held, 
o'l  objection  taken,  that  the  examinations  did  not  contain  sufficient  legal  evidence  of  ifae  ap- 
prenticeship, because  they  did  not  shew  that  thfi  justices  had  made  any  order  for  the  binding, 
as  directed  by  stat.  56  G.  S.  c.  1S9.  <.  1.,  though  in  the  opinion  of  the  sessions  it  did 
appi-ar  that  the  justices  had  allowed,  by  signing  and  sealing,  an  indenture  which  redtcd  an 
order.  And  they  quashed  the  order  of  removal,  subject  to  a  case  which  put  the  question : 
\Vhether  sufficient  legal  evidence  of  a  parish  apprenticeship  appeared  in  the  examinatiooi. 

Held,  that  the  signature  of  the  justices  would  have  been  evidence  of  an  aaient  under 
Stat.  42  G.  S.  c.  46. :  but  that  the  sessions  could  not  presume  from  tlie  facta  and  documents 
an  order  or  an  allowance  by  the  juitices,  pursuant  to  stat.  5Q  G,  3.  c.  139.  <.  1. 


that,  on  7th 
jiprU  I82S, 
^.  5.,aged&c., 
son  of  &c.,  was 
bound  appren- 
tice to  R.  J?., 
farmer,  residing 
&c.,  until  the 
age  of  twenty 
one,  by  the 
overseers  of 
C  who  were 
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"le  parish  officers  of  Chipslablej  in  the  county  of  Sowrr-   Queen*t  HencU. 
*^^  to  Robat  Beslei/i  a  farmer,  residing  in  the  parish  of        lo47. 
-^^^Iverton  in  the  said  county  o( Somet'set^  to  serve  him      ihe  Qukeh 
^Huil  1  attained  the  age  of  twenty  one  years,"     Charles 
^^rage  said  :  "  I  am  one  of  the  overseers  of  the  poor 
®f  tile  said  parish  of  Chipstable  :'^  "  I  produce  a  book, 
"^'ng  a  register  of  all  the  poor  children  bound  appren- 
^ce  or  assigned  since  the  1st  day  of  JutWj  18G2,  by  the 
overseers  of  the  poor  of  the  parish  of  Chipstable''  {a). 
^^  ^0.  29  of  the  said  book  is  the  record,  under  dale 
of  the  7th  day  of  Apili  1823,  of  the  binding  out  one 
*'"wajji  Smithy  a  male  aged  ten  years,  described  as  the 
""starcl  child  of  Thomazine  Vicary  and  William  Smithy 

^'^^    Stat.  42  G.  S.  c  46.  j;  1.  enacts  (after  reciting  sUt  43  EHz,  c.  2. 

'J  :    ««  That  the  oversejirs  of  the  poor  of  every  parish,"  &c.  "  sliall, 

**>d  after**  &c,  <*  and  they  are  hereby  required  to  provide  and  keep 

'^»  or  books,  at  the  eipence  of  the  said  parish  **  &c.,  "and  to  enter  or 

^  be  entered  therein,  the  name  of  every  child  who  shall  be  bound 
out.  K^ 

^y  them  respectively  as  an  apprentice,  together  with  die  several  other 

^^lars,  in  manner  and  form  required  by  this  act,  according  to  the 

^le  hereunto  annexed ;  and  every  such  entry,  when  made  in  the  said 

^i",  shall  be  produced  and  laid  before  the  two  justices  of  the  peace 

^^  *h«Jl  signify  their  assent  to  the  indenture  of  apprenticeship  of  dvery 

^  ^bild,  at  the  time   when   such  indenture  shall  be  laid  before  such 

^^*^***  for  their  assent,  ds  required  by  the  said  recited  act ;  and  each 


sch^^ 


in  the  said  register  shall,  if  approved  of  by  such  justices,  be  signed 
^^  *«*em  according  to  the  form  marked  in  the  schedule  hereunto  annexed.** 
<«e  Schedule  is,  substantially,  in  tlie  form  set  forth  in  the  present  case. 
P-  ^2.  post) 

^*<^.  3  enacts :  "  That  it  shall  and  may  be  lawful  for  any  person  or 

^^^^OQs,  at  all  seasonable  hours,  to  inspect  such  book  or  books  in  the 

^**'^»  of  the  said  overseer  or  overseers,  and  to  take  a  copy  of  &uch  eiUry 

^  ^^cbbook  or  books,  upon  payment  of  the  sum  of  6d.,  except  in  case  of 

^7   of  His  Majesty's  justices  of  the  peace  acting  in  and  for  the  said 

^^xity,  who  shall  be  entitled  at  all  such  times  to  inspect  such  book  gratis ; 

*^  every  such  book  shall  be  and  be  deemed  to  be  sufficient  evidence  in 

^  courts  of  law  whatsoever,  in  proof  of  the  existence  of  such  indentures, 

^'^  tUo  of  the  several  particulars  specified  in  the  said  register  respecting 

^<^a  indentures,  in  case  it  shall  be  proved  to  the  satisfaction  of  such  Court 

^  *^  tbe  said  indentures  are  lost  or  have  been  destroyed.'* 
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the  mother  residing  at  Chipstalle^  to  Robert  Beslq 
farmer  residing  in  Mih^rtony  until  he  attained  the 
of  twenty  one  years.  The  names  of  the  overseers  par 
to  the  said  indenture  were  Johji  Daveys  and  James  Bxjg 
The  magistrates  assenting  to  the  binding,  and  wl 
names  are  affixed,  signed  by  themselves,  are  John  Hi 
day^  Lh  St.  Aibi/n.^  The  following  was  the  extract  fi 
the  register  book  produced  by  Charles  Surrage  and  i 
to  the  appellants  with,  and  forming  part  of,  the  i 
mination. 


Register  of  Parish  Apprentices.    Parish  of  Chipstal 


» 

No. 

Date  of 
Indenture. 

Name  of 
Apprentice. 

Sex. 

Yea« 

of 
Age. 

Name  of 

his  or  her 

Parents. 

Their 
Residence. 

Name  of  \ 
son  to  w] 
bound  or 
signed,  m 
case  may 

S9 

7th  April, 
1823. 

Wm.  Smith. 

Male. 

1 

10 

Bastard  Child 

of  Thomazine 

Vicary  and 

Wm.  Smith. 

Mother  in 

Chipstable; 

Father  in 

Taunton. 

Robert  B 
ley. 

His  or  her 
Trade. 

His  or  her 
Residence. 

Term  of 
Apprentice- 
ship or 
Assignment. 

Apprentice 
or  Assign- 
ment Fee. 

Overseers  parties 

to  the  Indenture 

or  Assignment. 

Magistrati 
Assenting 

Farmer. 

Milverton. 

Until  Twenty 

One  Years  of 

Age. 

None.            John  Dareys 

and 
James  Rogers. 

John  Hallic 
L.  SU  Alb; 

Thomazine  Vicary  said :  "  My  maiden  name 
Johns.  Previously  to  my  marriage  with  my  pre; 
husband  I  had  an  illegitimate  child  called  JViUiamJo 
In  the  year  1823  he  was  bound  as  a  parish  apprer 
by  the  name  of  William  Smilh^  the  name  of  his  fat 
by  the  parish  officers  of  Chipstable^  to  Mr.  Rofiert  Be, 
a  iarmer  residing  on  Hmstone  Farm  in  the  parisl 
Miherlon,^^ 
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The  following  was  the  material  ground  of  appeal.   Quten:s  Bench. 

That  the  examinations  are  bad  because  they  contain 

insufficient,   illegal   and   inadmissible   evidence   of  the 
spprendceship  therein  mentioned ;  and  also  of  the  relief 
&C. ;  and  because  they  fail  to  shew  by  sufficient  state- 
nieot  of  facts,  and  by  proper  and  legal  evidence  of  such 
'^cts,  the  place  of  legal  settlement  of  the  said  M.  Johns 
^d  her  said  children  to  have  been  in  our  said  parish  of 
Tiverton  at  the  time  when  the  said  order  was  made, 
and  even  fail  to  shew  that  either  the  said  M.  Johm  or 
"^f  said  husband  ever  acquired  or  had  a  settlement  in 
our  said  parish.     Upon  this  the  appellants  objected  that 
^e  examinations  were  insufficient,  inasmuch  as  the  said 
William  Johns  was  stated  to  be  a  parish  apprentice,,  and 
^^  did  not  appear  on  the  face  of  the  examination  that 
^^y  order  of  justices  had  been  made  declaring  the  said 
-^  Sesley  to  be  a  fit  person  to  whom  the  said  H\  Johns 
^^ight  properly  be  bound  apprentice,  nor  that  any  order 
^i^  made  by  the  justices  that  the  overseers  of  Chipstable 
sliould  be  at  liberty  to  bind   fV.  Johns  apprentice  ac- 
cordingly ;  nor  (supposing  such  an  order  to  have  been 
duly  made)  that  the  justices  making  such  order  signed 
t^eir  allowance  of  the  indenture  according  to  the  direc 
tions  of  Stat  56  G.  S.  c.  1 39. 

The  sessions  were  of  opinion  that  the  said  examina- 
tions did  not  contain  sufficient  legal  evidence  of  a  parish 
apprenticeship,  inasmuch  as  it  did  not  appear  on  the 
"^  of  them  that  any  such  order  had  been  made,  al- 
tbough  they  were  of  opinion  that  it  did  appear  from 
"^'^  that  the  justices  had  allowed,  by  signing  and  seal- 
'^e»  ^n  indenture,  which  indenture  recited  an  order; 
"'®*'^  being  at  the  same  tiuie  no  other  evidence  that  an 
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order  ever  was  made ;  and  thereupon  quashed  the  orde 
of  removal.  The  question  for  the  opinion  of  this  Cour 
was :  Whether  sufficient  legal  evidence  of  a  paris 
apprenticeship  appeared  in  the  above  examinations.  I 
SO9  the  order  of  removal  was  to  be  confirmed  and  tb< 
order  of  sessions  quashed.  If  not,  the  order  of  session 
to  be  confirmed. 

The  case  was  argued  last  term  («). 


J.  Greenwood  and  JV.  C,  Roxoe,  in  support  of  the 
order  of  sessions.  The  question  is,  whether,  from  the 
fact  that  two  justices  signed  the  register  as  having  given 
their  assent  (which  is  the  term  used  in  stat.  43  Eliz. 
c.  2.  s.  5.)  to  this  binding,  it  is  to  be  inferred  that  they 
did  the  several  acts  required  as  preliminary  to  such 
binding  by  stat.  5Q  G.  3.  c.  139.  s.  1.;  namely,  that  they 
inquired  into  the  propriety  of  the  binding,  and  the  cir- 
cumstances bearing  upon  that  question,  as  specified  in 
the  statute ;  that  they  made  and  delivered  an  order  de- 
claring that  the  master  was  a  fit  person  to  whom  the 
child  might  be  bound,  and  giving  liberty  to  the  over- 
seers to  bind  him,  which  order  was  duty  referred  to  in  the 
indenture;  and  that  the  justices  signed  their  allowance  of 
the  indenture  after  the  order  was  made  and  before  the 
indenture  was  executed.  The  order  is  that  which  gives 
the  jurisdiction  to  bind ;  and,  if  it  was  not  properly 
referred  to  by  the  indenture,  the  binding  would  be 
void  :  for  the  justices  are  to  allow  "  such  "  indenture  as 
is  described  in  sect*  1 ;  Hex  v.  Bawbergh  (&) ;  and  the 


(a)  January  20tl). 
and  lVi»htman  Js. 


Before  Lord  Denman  C.  J.,   Patte$on,    Coleridge 
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recital  is  insufficient,  as  appears  by  the  same  case,  if  Quecn*s  Bench. 

even  the  date  of  the  order  be  omitted.    A  recital  framed   

witli    so  much  particularity  cannot  be  presumed  from     Ti»<^  Qitek.v 
the    mere  circumstance  of  the  justices  having  signed  a    The  Tnhabit. 
/ornn  directed  by  stat.  42  G.  S.  c.  ^6,  when  the  require-    East  Stokb. 
rneiits  of  stat.    56   G.  3.    c.  139.    did   not   yet   exist.         "**"""• 
[  ^^i^htman  J.     If  it  had  appeared  by  parol  evidence 
tHot  there  had  been  an  indenture,  now  lost,  reciting  an 
orcler,  do  you  say  that  that  would  not  have  been  suffi* 
cieiit?]   The  presumption,  omnia  esse  rite  acta,  will  not 
made  in  order  to  give  jurisdiction.     [^Coleridge  J. 
e  jurisdiction  to  allow  existed  before  the  statute  of 
C  3. ;  the  statute  only  limits  it.]     Still,  under  that 
statute,  there  is  no  jurisdiction  till  a  proper  order  has 
t>een  made.     Begina  v.  Ashburton  (a)  shews  the  strict- 
ness with  which  the  Court  examines  evidence  of  this 
Vind,  though  the  objection  there  was  surmounted.   [^Cole- 
ridge  J.     The   Court  there  did   presume   omnia   rite 
acta.  The  inference  from  that  case  is  against  you.]  The 
sessions  here  have  quashed  the  order  of  removal  on  the 
ground  that  no  evidence  of  an  order  for  binding  ap- 
peared before   them :   the   precise   question   raised  is, 
"""^tfier  or  not  there  was  such  evidence.     IPalteson  J. 
"^^s  not  appear  that  search  had  been  made  for  the 
^^t^^     Coleridge  J.     Would  that,  as  well  as  the   in- 


^ire,  be'preserved  ?]     Both  ought  to  be  kept. 


i 


"^rivale^  contra,  was  called  upon,  as  to  this  point. 
^    K:ase  does  not  give  any  particulars  as  to  search  ;  but 

It    tTk 

*^st  be  collected  from  the  statement  that  every  docu- 
^^^    of  which  secondary  evidence  was   received  had 

(a)  8  g.  9.  871. 
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been  searched  for.  The  order  is  usually  indorsed  on 
the  indenture ;  and  search  for  one  would  be  search  for 
the  other.  [^Paiteson  J.  The  order  being  preliminary^ 
it  seems  an  odd  practice  to  indorse  it  on  the  indenture.] 
At  mosty  the  omission  to  state  that  both  the  one  and  the 
other  were  searched  for  is  only  a  verbal  slip. 


Greenwood,  in  continuation.  The  case  does  not  shew 
that  the  sessions  had  any  evidence  before  them  of  an 
order,  except  the  form  in  the  register.  It  did  appear, 
as  they  find,  **  that  the  justices  had  allowed,  by  signing 
and  sealing,  an  indenture,  which  indenture  recited  an 
order;"  but  they  were  not  satisfied  with  this  as  evi- 
dence of  an  order.  The  real  question  in  Regina  v. 
Ashhtrton  {a)  was  whether  or  not  it  sufficiently  appeared 
that  the  justices  who  sighed  the  allowance  were  the 
same  who  signed  the  order  for  binding,  both  documents 
being  in  evidence,  signed  with  the  same  names.  In 
Regina  v.  Chiswick  (&),  where  a  settlement  by  appren* 
ticeship  was  relied  upon,  it  appeared  by  the  examina- 
tions that  an  indenture,  produced  before  the  removing 
justice,  recited  an  order  for  binding,  and  an  allowance, 
according  to  stat.  56  G.  3.  c.  139.  $.  1.,  but  that  no 
other  evidence  of  these  facts  had  been  given  ;  and,  on 
objection  taken  to  the  examinations  for  this  reason,  and 
a  case  raising  the  question  of  their  sufficiency,  this 
Court  held  them  to  be  defective.  There  are  cases  (Hex 
V.  fVhiston  (c)  and  Rex  v.  Witney  (d) )  where,  the  in- 
dentures  having  been  duly  allowed,  it  was  held  un- 
necessary for  the  parish  relying  upon  them  to  prove 

(a)  8  Q.JB.  871. 

(6)  Anotf  cited  this  from  1  New  Sess,  Ca,  117.     See  p.  241,  post. 

(c)  4j1.^E.  607.  {d)  5A.JS;  E.191 
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that  notice  of  binding  had  been  given,  under  sect*  2,  to  Queen'a  Btmch. 

the  parish  in  which  the  apprentice  was  to  serve:  but ' 

these  do  not  apply  where  the  question  relates  to  facts  The  Queen 

without  which  there  could  be  no  authority  to  bind.  The  The  inhabit, 

presumption  that  proceedings  were  regular  cannot   be  East  Stone- 
idmitted  for  the  purpose  of  supplying  jurisdiction. 

Merivale  and  Cornish^  contra.    Regina  v.  Ckiswick  (a) 
cannot  decide  this  case.     There,  supposing  that  the  re- 
cital  of  an  order  in  the  indenture  proved  an  order 
inade,  there  was   no   proof  of  an   allowance.     There 
is  DO  reason   for  assuming  that   the   indenture   there 
recited  the    allowance.      A    parish   indenture    recites 
an  order  for  binding ;  but  the  allowance  is  posterior 
in  time    to    the    making    of    the    indenture,    and    is 
granted  on    reading  it.     [Coleridge  J.     The   difficulty 
bere  is  in  shewing  secondary   evidence   of  an   allow- 
ance.   The   only  words  to  that  effect  in  the  re^jjister 
are ** magistrates  assenting."]     The  sessions  have  held' 
that  entry  to  be  proof  of  an  allowance,  and  granted 
a  case  as  to  the  order  only.     And,  even   if  the  point 
^  to  an    allowance   had   been    raised,    the   evidence 
was  sufficient,  in  the  absence  of  documents  which  had 
l>een  searched  for  and  not  found.     Though  the  form  in 
^'»€  register  is  that  prescribed  by  stat.  42  G.  3.  c.  46., 
''^nich  (lid  not  require  an  allowance,   the  words   used 
""V  tend  to  prove   that  that  fact  took  place.     The 
^^l^^a  statement  that  he  was  bound  is  good  secondary 
'^'Qeoce  of  the  binding;  and  so  the  signature  of  the 
^*^^ates  as  having  assented  is  good  secondary  evi- 
"^  of  their  allowance.    And,  if  this  be  correct,  there 

(a)  P.  241,  post. 
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is  also  sufficient  secondary  evidence  of  nn  order 
binding,  since  tlie  magistrates  would  not  have  alio 
the  binding  unless  they  themselves  had  previo 
made  an  order.  The  presumption  that  all  was  don 
proper  course  is  at  least  as  strong  as  it  was  in  Rt 
Wiiston  {a) ;  and  the  decision  in  that  case  is  suppo 
by  Rex  v.  Witney  (i).  The  latitude  which  the  Court 
take  in  presuming  acts  done  by  justices  to  be  coi 
appears  also  in  Rex  v.  Long  Buckby  (c)^  Rex  v.  Hi 
ley  {d)  and  Rex  v.  AshbuHon  (e).  In  Taylor  v.  Clemsoi 
a  warrant  had  been  issued,  under  the  Manchester 
Leeds  Railway  Act  (6  &  7  W.  4.  c.  cxi.,  local  and 
sonal,  public),  to  summon  a  jury  for  the  purpos 
assessing  compensation  ;  and  an  inquisition  therei 
taken  was  objected  to  on  the  plaintifT's  part  becaui 
did  not,  even  when  coupled  with  the  warrant,  shew 
pressly  that  a  disagreement  had  arisen,  or  that  an 
the  circumstances  existed  without  which,  by  sect  \ 
there  was  no  jurisdiction  to  issue  the  warrant. 
Tindal  C.  J.  said  {h) :  ^'  If  the  cases  relied  upon  on 
part  of  the  plaintiff  are  examined,  they  will  all  be  fo 
distinguishable  from  the  present  in  this  material  pi 
that  the  omission  or  want  of  averment  on  the  fac 
the  proceedings,  which  formed  the  objection  in  tl 
cases,  could  not  be  supplied  by  any  intendment  I 
the  facts  stated  in  the  instrument  itself,  or  from  the 
that  the  order  or  instrument  itself  was  made:" 
could  not  be  contended,  from  the  fact  of  the  procee< 


(a)  A  A.^  E,  607.     See  Doe  dem,  Nanney  v.  Gore,  2  M,  ff  W,^ 
Manning  v.  Eastern  Countici  Railway  Company,  \2  M.  ^  W.  237. 
(Jb)  5  A.^  E,  191.  (c)  7  East,  45. 

(</)  11  J?.  4-  Al(L  273.  275.  («?)  8  Q.  B.  871. 

(;r)  2  Q.  B,  978.  (A)  Pp.  1034,  1035. 


X.  VICTORIA. 

under  the  statute  having  taken  place,  that  there  had 
been  a  perforoiance  of  the  act  or  condition  precedent, 
&he  omission  to  ali3ge  which  performance  on  the  face 
of  the  proceeding  formed  the  ground  of  objection.'' 
*^  HerCf  on  the  contrary,  it  appears  to  us  that  it  is  im« 
jYOSsible,  upon  reading  the  warrant  and  inquisition,  to 
^.rrive  at  any  other  conclusion  than  this,  that  the  com* 
must  have  proceeded  on  the  ground  that  no  agree* 
lent  could  be  previously  made."  The  same  reasoning 
ipplies  in  the  present  case. 

Cur.  adv.  vulL 
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Lord  Denmah  C.  J.,  in  this  vacation  {February  10th}, 
delivered  the  judgment  of  the  Court. 

I'be   question   in   this  case  was,   whether   the  ex* 
*™itiations  disclosed  sufficient  evidence  of  the  binding 
^  one  William  Johns  as  a  parish  apprentice.     He  had 
^n  bound,  if  at  all,  since  the  passing  of  stat.  SQ  G.  3. 
f'  139.    It  wds  necessary,  therefore,  to  have  evidence, 
ftot  merely  of  the  execution  of  the  indenture,  but  of 
tQc  order,  and.  the  allowance   by  two  justices,  which 
the  statute  requires,  and  of  the  reference  to  the  order 
*^  the  indenture,    which    the   statute    also  requires. 
Swondary  evidence  the  case  finds  to  have   been  ad- 
missible; and  that  alone  was  relied  on. 

The  binding  had  been  from  Chigstable^  a  third  parish, 
^^  Mikertouy  the  appellant  parish ;  and  an  overseer  of 
the  former  parish  produced  the  Register  of  bindings  by 
that  pariji,^  whicl>  disclosed  all  the  particulars  of  date, 
nims,  age,  mister,  &c.,  concluding  with  these  word?, 
•*  Magistrates  assenting,"  signed  by  themselves,  "  John 
f^^2^:'  "  L.  St.  AUfj^H."  It  was  pointed  out  in 
*fg«ni8nt  that  tliis  entry  was  obviously  made  in  ob> 
^*^L.  X.  X.  s.  R 
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dienco  to  stat.  42  G.  S.  c.  46.,  which  requires  tb- 
register  to  be  kept,  and  gives  the  form,  the  last  coluitr 
of  which  is  headed  ^^  Magistrates  assenting,"  with  tB 
words  underwritten,  "to  be  signed  by  themselves"^ 
the  object  of  this  part  of  the  register  being  to  preser— 
a  record  of  the  particular  justices  with  whose  assent  a^- 
particular  apprentice  was  bound.  This  entry,  therefor  i 
in  a  case  where  secondary  evidence  was  adini8sib> 
would,  on  general  principles  and  without  reference 
the  provisions  of  the  third  section  of  the  statute,  bji- 
been  evidence  of  the  fact  that  these  two  justices  fa^ 
assented  to  the  binding ;  that  the  book  had  been  prc^ 
duced  to  them  at  the  time  of  their  assenting;  and  tb^ 
they  had  then  signed  their  assent  For  the  entry  par' 
ports  to  have  beon  made  in  compliance  with  the  requi- 
sitions of  the  statute,  and  therefore,  in  the  case  of  publifl 
functionaries,  there  would  be  the  ordinary  presuroptioc 
that  they  had  done  so. 

But  it  is  now  sought  to  carry  this  presumption  mud 
farther,  and,  because  the  justices  appear  to  have  com 
plied  with  the  requisitions  of  one  statute,  it  is  to  b 
inferred  that  they  must  have  complied  with  the  ver 
special  requisitions  of  another.  Because  it  is  provei 
that  they  assented  to  the  binding,  which  the  statute  c 
Elizabeth  required,  and  recorded  their  assent  as  stat 
43  G.  3.  c.  46.  required,  therefore  it  is  to  be  presumed 
that  they  made  an  order  under  hand  and  seal  for  th< 
binding  before  it  took  place ;  that  that  order  was  re 
ferred  co  in  the  indenture  by  date  and  the  names  of  thi 
two  justices ;  and  that,  before  execution  of  the  inden 
lure  by  the  parties,  the  same  two  justices  signed  am 
sealed  an  allowance  thereof.  Unless  all  these  thing 
were  done  no  settlement  was  gained :   and  the  onl 
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S'^und  ibr  presuming  them  done  is  that  two  magistrates  Quetn'^  Benck 
sented  to  the  indenture,  and  entered  their  names  in  ^' 

register  as  having  done  so.     Of  these  two  facts  the 
r  is  quite  without  weight  in  helping  to  the  infer- 
:  and,  if  all  these  are  inferred  from  the  former,  it 
ould  be  carrying  the  presumption  that  all  things  have 
n  rightly  done,  as  required,  much  farther  than  either 
reason  or  authority  warrant 

nrhe  sessions  have   indeed  found  that  it  appeared 

from  these  examinations  *^  that  the  justices  had  allowed, 

by  signing  and  sealing,  an  indenture,  which  indenture 

recited  an  order":  but  they  state  expressly  that  this 

was  the  whole  evidence :  and  upon  the  whole  they  were 

of  opinioii  that  there  was  not  sufficient  legal  evidence  of 

t    parish  apprenticeship.      They  therefore  leave  the 

(|iiestion  dear  for  our  decision :  and  we  think  they  were 

i^t  in  the  conclusion  they  drew ;  and  that  their  order 

Aould  be  confirmed. 

Order  of  sessions  confirmed  {a). 

(*)  See  Rtgina  ▼.  Stamforthf  Michaelmas  vacation,  December   litb, 
»»<7,pcst.- 


'The  Queen  against  The  Inhabitants  of  CmswiCK. 


[  Saturday, 
April  20th, 

1844,] 


^*  "PPttJ  against  an  order  by  a  Metropolitan  Pohce  Magistrate,  re-  To'prove  before 
"»^og  Smnf  Adanu  and  his  wife  and  child  from  the  parish  of  St.  Giles  magistrate  that 
m  tte  ly^,  iQ  ^Y^e  parish  of  Chinoick,  both  in  Middlesex,  tbe  sessions  con-    the  pauper  was 

^'^^  the  order,  subject  to  the  opinion  of  this  Court  on  a  special  case,  tSe   ^""^  ®P- 
flMkfUi  prentice  by 

"■^^  pwto  of  which  were  as  follows.  parish  officers 

^  esse  set  forth  the  eiamination  of  the  pauper  Henry  Adams,  who    under  stat 

****  (wnong  other  things  not  now  material)  that,  in  July  1827,  he  was   ^^P  ^'  ^'  IJ}*^'* 
i-igj^  .         -  It  IS  not  sum. 

"7  noemnre  bound  apprentice  to  George  Clark,  of  &c.,  in  the  parish  of  ^.j^nt  u,  p^^  j,, 

^"'"''^  iiUdleseT,  tobacco-pipe-maker,  and  served  &c. :  and  the  examin-    the  indenture 

'^  ^  Thomas  Harvey,  yiho  sUled:   That  he  now  here  produces  the    ij^elf.  and  verify 

^  '  the -ittc^tation : 

ihe  order  Ibr 

^"^■ndthe  allowance  of  the  indenture   must  also  be  severally  proved :  an  A  a  due 

?jj"§»  le  proved,  of  such  order  and  allowmce  must  appear  by  the  examinations  sent 

•"■  *^copy  of  order  of  remoral. 

R  2 
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indenture  of  apprenticeship,  under  the  bands  and  seals  of  the  churc' 
wardens  and  overseers  of  the  poor  of  St.  GIUm  in  the  Fietdt  in  Itiddlaa 
the  one  part,  and  of  George  Clark  of  the  other  part,  bearing  date 
21st,  1827,  whereby  the  said  H,  Adims  was  then  bound  apprentice 
(?•  Qark  &c. :  and  the  deponent  Terified  the  signatures  of  the  chi 
wardens  and  overseers,  and  of  the  subscribing  witness,  John  Davm^ 
ceased,  to  the  indenture.     The  case  stated  that  copies  of  the  examinatiii^ 
order  of  removal,  and  notice  of  cbargeability,  were  duly  senred. 

The  grounds  of  appeal  were :  That  the  order  of  remoral  and  the 
minations  are,  and  each  of  them  is,  bad  on  the  face  and  facet 
vespectiTely. 

That  the  examinations  are  bad  and  insufficient,   inasDucb  i 
pauper  H.  Adamt  was  a  parish  apprentice,  and  it  does  not  appear 
the  face  or  faces  of  the  examinations  that  he.  If.  X,  was,  before 
bound  apprentice,  carried  before  the  justices  of  the  peace  of  the 
&C.  wherein  the  parish  of  5lf.  GUet  in  the  Fields  was  situate,  who 
enquire  into  the  propriety  of  binding  him  apprentice  to  G,  Cktrk  s 
that  any  order  of  justices  was  made  declaring  that   G  Clark  wie 
person  to  whom  JJ.  A*  might  be  properly  bound  an  apprentice  i  nor 
any  order  was  made  by  the  said  justices  that  the  overseer  or 
the  place  to  which  such  child  belonged  should  be  at  liberty  to 
child  apprentice  accordingly :  nor  (supposing  such  order  to  have 
duly  made)  that  the  justices  making  such  order  signed  their  allowi 
the  said  indenture,  according  to  tlie  directions  of  the  statute  in 
case  &c. 

**  It  appeared  to  the  satisfaction  of  the  Court  that  the  indemnftSy  d 
allowed,  and  with  the  proper  order  annexed,  had  been  produced  to 
Justices  **  (sic)  "  on  obtaining  the  order  of  removal,  and  that  the  exi 
of  the  indentures  had  been  duly  proved  before  such  justices ;  and  on 
face  of  these  documents  it  appeared  that  (he  order  had  been- duly 
and  that  the  allowance  by  the  justices  had  been  duly  obtained,  and 
settlement  had  been  gained  in  Chisvnck  under  the  indentures  by  the  pau] 

**  The  only  question  raited  at  the  sessions  was,  not  whether  a 
ment  had  been  gained,  but  whether,  before  the  removing  magistrate 
had  been  duly  proved.     The  making  of  the  order  for  binding,  and 
allowance  of  the  indenture,  were  not  proved  before  the  removing 
strate  otherwise  than  by  proof  of  the  due  execution  of  the  indentoie^ 
production  of  the  order  and  allowance  of  the  justices,  and  by  the  rcc 
in  the  indenture,  and  by  proof  of  the  handwriting  of  one  John  Jk 
deceased,  a  subscribing  witness.    Respondents  contended  that  thia  atf 
tion  might  apply  both  to  the  handwriting  of  the  magistrates*  allow 
and  the  handwriting  of  the  master  of  the  apprentice,  and  pointed  ov 
allowance  by  the  magistrates  precedes  the  execution  of  the  indcntui 
any  of  the  other  parties  thereto. 

«  The  Court  were  of  opinion  that  the  execution  of  the  Indentf 
been  duly  proved  before  the  removing  magistrate,  and  Uut  there 
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b«Te  supplied  the  place  of  regular  proof.  Many  cases  on  st«L  56 
c.  139.  t.  1.  have  turned  upon  the  question  whether  or  not  each 
step  required  by  that  clause  was  properly  traced  in  evidence.  If  pr^ 
any  step  might  be  dispensed  with  before  the  removing  magistrate,  it  ^ 
also  be  omitted  before  the  court  of  appeal.  In  iNoL  P.  L.  597  (4tlk 
it  is  laid  down  that,  *<  In  the  case  of  parish  apprentices,  the  assent » J 
justices  is  necessary ;  and  if  given  in  writing,  the  signature  mmt 
proved  in  the  same  manner,  and  subject  to  the  same  rules  as  tbe 
tion  of  indentures.*'    (He  was  then  stopped  by  the  Court.) 


Lord  Denman  C.  J.    We  cannot  but  see  that  this  is  a  good  olijcvC 

Pattisok,  Williams,  and  Wigrtx ak  Js.  concurred. 

Order  of  letsioDs  qmris 


satuTdajt,  The  Queen  against  The  Recorder  of  Leeds. 

Fehruarif  13th.  ^  ^ 

Reported,  8  Q.  B.  623. 


Saturday 
February  13th. 


John  Bond,  and  Harriet  his  Wife,  again. 

Nurse  and  Hand. 


Stock  was  be-      A  SSUMPSIT  for  money  had  and  received  to  « 
trust  to  pay /r.,  use  of  plaintiffs   in  right   of  the  wife,   and 

womanrthcao-   money  found  due  to  plaintiffs  in  her  right  on  an 

cruing  di« 

vidcnds  for  her  sole  use;  her  receipts  to.be  the  only  good  discharges  to  the  trusteea. 
trustees  rcceiTcd  a  dividend,  and  informed  H.  that  the  sum  was  lodged  with  their  ac 
and  would  be  paid  to  her  on  her  signiug  a  receipt,  and  on  execution  by  her  aoS 
husband  of  a  deed  prepared  under  an  order  of  the  Court  of  Chancery,  relating  to  the 
affairs.     H.  and  her  husband  did  not  give  the  receipt  or  sign  the  deed :  aud,  the  difi.* 
Dot  being  paid,  they  brought  an  action  for  money  had  and  received. 

Held,  tiiat  the  deposit  with  the  agents  and  notice  to  //.,  were  not  such  an  approprf^ 
and  admission  of  a  balance  as  made  the  amount  demandable  from  the  trustees  wit' 
giving  H  *s  receipt :  and  that  the  refusal  to  give  such  receipt  justified  them  in  withhold 
the  dividend,  though  they  had  also  demandedf  as  a  condition  of  paymentt  execution  of 
deed,  which  they  l«d  no  right  so  to  enforce. 


S46 


Q.  B.   UlLAKY  VACATION, 


1847. 
Bova 


V. 


Kp 


'^Dear  Madam,  ^^NtmeQion^  July  24Ui  18 

<*  The  hair  year's  dividend  upon  the  2000/.,  due 
5th  instant,  has  been  received  by  Messrs.  Hand 
Nurse,  amounting  to  29/.  2s»  6d.**       *^  It  is  necess 
you    should    sign    a    receipt   for   these   dividends 
they  become   payable ;  and  probably  by  anotlier  & 
year  you  will  arrange  to  do  so.     We  have  sent     t 
money  and  receipt  to  Messrs.  Sudloxp,  Softs  4*  ^^^' 
20.  Chancery  Lane,  where  you  must  please  call  for 
We  have  also  sent  up  the  deed  of  appointment 
Mr.  Hand  and  Mr.  Nurse  as  trustees,  for  your  signatutf 
and  Mr.  Botid^Sf  inasmuch  as  the  Master,  by  the  din 
tion  of  the  Court  of  Chancery,  has  directed  you  ani 
Mr.  Band  to'  be  made  parties  to  it,  and  therefore,  with 
out  your  signatures,  the  trustees  have  no  authority  t 
pay  you  the  dividends,  and  they  can  only  act  by  th 
directions  of  the  Court.    We  are,"  &c., 

«  J.  W.  ^  G.  Craddocl."^^ 

On  the  5th    August,  the  solicitors  for  the  plaintiff^ 
wrote  to  the  defendant  Hand,  desiring  information  a^ 
to  the  investment  of  2000/.,  and  requesting  that,  if  th^ 
dividend  had  been  received,  it  might  be  paid  to  Mrs* 
Bond's  use.     They  also  wrote  to  Messrs.  Sudlaw  4r  Co* 
for  a  draft  of  the  deeds  relating  to  the  appointment; 
which  the  latter  sent,  and  wrote  as  follows    {August 
9th  1845). 

^<  We  beg  to  state  that  half  a  year's  dividend  on  tlie 
2000/.  is  in  our  hands  ready  to  be  paid  over  to  Mrs. 
Bond  on  her  executing  the  deeds  which  she  is  aware 
of.  The  2000/.  has  been  invested  in  the  names  of  all 
the  trustees.  The  particulars  of  the  investment  we 
are  not  acquainted  with,  but  will  ascertain  and  inform 
you*      We  are,"  &c.  **  Sudl&Wj  Sons  J^  Torr:* 
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On  S2d  August y  1845»  Messrs.  Craddock  wrote  to  the  Qu^enU  Bench. 
plaintiffs'  solicitors,  giving  some  particulars  as  to  the 
investment,  and  stating  that  the  dividend  was  in  the        ^^"^ 
hands  of  Messrs.  SudUm  4*  Co,y  ^*  ready  to  be  paid  to       Nuksk. 
Mrs.  Bond  upon  her  own  receipt,  and  execution  of  the 
trust   deed  by  herself  and   Mr.  John  Bond.''      The 
•  plaintiffs'  solicitors,  in  reply   (23d  Avgtisty  1845),  put 
^e  following  questions » 

•*  When  was  the  legacy  of  2000/.  sterling  invested, 
<ncl  ivhat  amount  of  stock  did  the  same  purchase  ?  ** 
^  X>o  your  clients,  the  trustees  of  the  fund  as  stated  by 
jou,  object  to  pay  the  dividends  to  Mrs.  Bond  upon  the 
''^'^^^pt  unless  she  executes  the  deed  of  arrangement,  in 
vlitch  the  names  of  Mr.  and  Mrs.  Bond  were  intro- 
»ticed,  and  to  which  they  were  made  parties,  without 
*^y  authority  or  without  being  consulted  on  the  sub« 
3^t?    Weare,"&c. 

"  Mardon  ^  Priichard:^ 

Messrs.  Craddock  wrote  in  answer  {August  29th, 
18*S),  giving  particulars  as  to  the  purchase  of  2000/. 
*^k,  and  adding,  "  There  is  now  2000/.  stock  vested 
^  the  names  of  the  trustees  for  the  benefit  of  Mrs. 
^^^^d^  which  cost  2000/.  exactly ;  the  half  year's  divi- 
dend upon  which  has  been  paid  in  one  sum :  and  the 
trustees  do  not  object  to  pay  Mrs.  Bond  the  dividend  if 
she  iwill  sign  the  receipt  sent ;  but  this  she  refuses  to  do, 
without  any  reference  to  the  deed  of  arrangement. 
^^  are,"  &c. 

^e  deed  remaining  unexecuted,  and  the  dividend 
"^*^g  unpaid  notwithstanding  a  further  application  by 
^^rs.  Mardon  Sr  Pritchard  (which  they  stated  to  be 
roade  by  instruction  from  Mrs.  Bond)^  this  action  was 
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commenced.  The  Lord  ChieF  Justice  was  of  opinion  tH 
the  facts  did  not  warrant  an  action  at  law  by  the  ha 
band  and  wife  against  the  wife's  trustees ;  and  he 
rected  a  nonsuit^  giving  leave  to  move  to  enter  a  vera 
for  the  plaintiffs  for  29/.  25.  %d.  KrumHes^  in  Hilary  tern 
1846,  moved  accordingly,  and  cited  Roper  v* 
land{a)f  Atkins  v.  Hill{b)  and  Hari  v.  Minors  (c). 
rule  nisi  was  granted.     In  this  vacation  {d)j 


Hill  shewed  cause.  Rcper  v.  Holland  (a)  is  distin 
guishable  from  this  case.  There  the  defendant,  being  u 
the  receipt  of  money,  as  trustee  for  the  plaintiff,  ad 
mitted  that  27/.  had  come  to  his  hands  for  the  plaintiff* 
use,  and  said  he  was  ready  to  pay  it  by  giving  lOL'w 
money  and  taking  credit  for  the  residue  on  account  c 
eertain  repairs :  he  had  paid  the  money  into  a  bank,  an 
directed  the  clerk  to  offer  the  plaintiff  10/.  on  his  givin, 
a  receipt  for  27/. :  and  this  was  held  to  be  a  statemen 
of  account,  and  an  appropriation  of  10/.  to  the  plaintiff 
use,  on  which  the  defendant,  though  a  trustee,  might  b 
sued  at  law  for  the  10/.,  the  plaintiff  not  having  o£Rsre 
a  receipt,  and  the  10/.  being  unpaid.  But  here  tb 
trustees  have  not  admitted  holding  any  sum  as  payab' 
absolutely.  They  never  proposed  to  pay  any  part 
the  27/.  2s.  6d.  without  having  Mrs.  Bond^B  receipt  f^ 
it,  which  the  deed  entitled  them  to  demand.  In  tT 
earlier  letters  they  required  also  that  she  should  si^ 
the  deed  of  Februaiy  23d ;  but  on  August  29th  th. 
write ;  ^*  the  trustees  do  not  object  to  pay  Mrs.  Bcfj 

(a)  SA.iE.  99.     See  Pardoe  t.  Pricey  16  M.  ^  W.  451.  459. 
(6)  1  Cowp,  S84. 

(c)  S  Cro.  4fr  M.  too.  i  S.  C.  Tyr.  ^  G.  990. 

(d)  February  4tb.     Before  Lord  Denman  C.  J.,  Patleum  and  IP^. 
fiMm  Ji. 
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wife's  uscy  and  indeed  were  bound  to  keep  it  for  h« 
until  they  obtained  her  authority  in  the  form  of  her  sa 
and  separate  receipt;  their  express  duty  being  to  sees 
her  property  against  her  husband.  The  letters  w 
supposed  to  make  some  difference  in  this  respect,  as  " 
defendants  had  made  it  a  condition  of  their  paying  t.] 
the  plaintiff  and  his  wife  would  execute  a  deed  prepa.; 
by  order  of  the  Court  of  Chancery,  which  they  certai.i 
had  no  right  to  require.  But  this  did  not  vary  tli 
right  to  withhold  the  money  from  the  plaintiff  till  J 
wife's  receipt  was  produced  to  them. 

Rule  discharge 


Saturday, 
February  IStb. 


,  TuRKfEE  against  Ambler. 


In  an  action       ^ASE.      The   declaration   charged    that  defendai 

for  malicious        V^ 

proaecuUon,  the  falsely,   maliciously,   and  without  reasonable  c 

^fqTJl^^n  o?  probable  cause,  charged  plaintiff  before  an  aldenna 
niust*be%otind  *"^  justice  of  the  city  of  London  with  having  felonious! 
and  the^^udseis  ^^^'^^  *  cistem,  a  branch  of  lead  pipe,  a  patent  rang 
then  to  decide,    ^nd  Other   articles  named,  beincr  defendant's  propen 

as  a  point  of  »  o  r     r 

law,  whether      and  fixtures  let  by  defendant  to  plaintiff  with  a  dwel 

the  facts  so  ^ 

found  establish    ing  house  (describing  it);  against  the  statute  in  sue 

probable  cause 

or  want  of  it:     case  &c. :  that  defendant,  falsely  &c.,  caused  and  pn 

Among  these 
facts  are  the 

defendant's  knowledge  of  the  alleged  ground  of  accusation  at  the  time  when  he  proKcutr 
and  his  belief,  at  that  time,  that  the  conduct  forming  such  ground  of  accusation  amounted 
the  offence  charged. 

If  the  defendant  did  not  so  believe,  the  want  of  reasonable  and  probable  cause  is  csta 
lished,  though  the  imputed  offence  appear  prima  facie  to  have  been  committed  by  the  plai 
tiff*,  and  Uie  fact  to  have  been  known  to  the  defendant,  before  the  charge  was  made. 

The  absence  of  l>eUef  must  be  proved  by  the  plaintitT.  And,  if  it  be  not  prored*  tf 
defect  is  not  supplied  (for  the  purposte  of  shewing  want  of  probable  cause)  by  evidence  tb: 
the  defendant  made  use  of  the  chajge  as  a  means  of  obtaining  an  unfair  advantage  over  it 
plaintiff; 
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cared  the  alderman  to  make  his  warrant  &c.,  and  the  Queen^*  Bench. 

184«7 

plaintiff  to  be  arrested  &c. :  examination  and  remands  

of  the  plaintiff,  and  his  committal  for  trial  at  the  Central  Turxse 
CJriminal  Court:  that,  at  the  Sessions  there,  August  Ajiblik. 
^844,  defendant  falsely,  maliciously,  and  wilhout  rea- 
sonable &c«,  caused  plaintiff  to  be  indicted  for  the  said 
supposed  offence,  and  prosecuted  such  indictment  until 
plaintiff  afterwards,  to  wit  &c.,  was  acquitted,  and 
*^y  judgment  of  the  said  Court  discharged,  &c.  Plea, 
^ot  Guilty, 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sittings 
"^    Zjmion  after  Michaelmas  term,  1845,  it  appeared 
the  defendant,  in  1844,  let  the  above  mentioned 
>,  with   the  fixtures,   to  the  plaintiff,  by  written 
ment,  for  a  term  of  years,  at  the  rent  of  160/. 
plaintiff  shortly  afterwards,  began  to  make  altera- 
>ia  in  the  premises,  and,  while  so  doing,  removed  the 
in  question,  which  by  the  agreement  he  was 
^nd  to  deliver  up  at  the  end  of  the  term,  and  from 
to  time  sold  them.     For  this  removal  and  sale 
now  defendant  caused  the   plaintiff  to  be  appre- 
^^ded  and  indicted  as  a  felon  under  stat.  7  &  8  G.  4» 
99.  (a)  at   the  Central   Criminal   Court,    where  he 
tried  and  acquitted.     On  the  plaintiff's  evidence 


(o)  Stat  7  &  S  6. 4«  c;  29.   #.  45.      «  And»  for  the  punishment  of 

^^^pTfdations  committed  by  tenants  and  lodgers,  be  it  enacted,  Tliat  if 

^^y  pmoD  shall  steal  any  chattel  or  fixture  let  to  be  uied  by  htm  or  her 

^*^  «>v  with  aoy  bouse  or  lodging,"  «  every  such  offender  shall  be  guilty  of 

'^Vmij,  am],  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the 

naniier  as  in  the  case  of  simple  larceny  ;  and  in  every  such  case  of 

any  chattel  it  shall  be  lawful   to  prefer  an  indictment  in  the 

^^"■"Boo  form  as  for  larceny,  and  in  every  such  case  of  stealing  any 

axture  to  prefer  an  indictment  in  the  same  form  as  if  the  offender  were 

*^*  tenant  or  lodger^  aud  in  either  case  to  lay  the  property  in  the  owner 

Isttiogtobiie.** 
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ill  the  present  action,  it  appeared  that,  during  the  li^^* 
in  question,  he  was  materially  changing  the  condition 
the  premises,  subdividing  them,  and  converting  a 
into  slaughter-houses,  and  that  his  rent,  when  due,  w 
unpaid ;  and  the  suggestion  was  that  the  now  defenda^ 
had  apprehended  and  prosecuted  the  plaintiff  with  a  vie 
to  get  rid  of  him  as  a  tenant  (which  it  appeared  he  ha 
made  some  endeavour  to  do  while  the  plaintiff  was  in 
tody,  by  application  to  his  subtenants),  and  not  because 
he  really  thought  him  guilty  of  felony.  With  respect  t»  ^  - ' 
the  fixtures,  it  was  represented  that  they  were  of  little  as»^  ^^^ 
or  value;  that  the  plaintiff  was  laying  out  considerabl»-S^ ^ 
:>ums  on  the  premises ;  that,  in  the  course  of  his  improve* 
ments,  he  had  removed  and  disposed  of  these  article 
without  any  criminal  intention  ;  and  that  this  must  hav( 
been  known  to  the  plaintiff  from  the  witnesses  he  himseB/* 
called  in  support  of  the  prosecution.  At  the  dose  of 
the  plaintiff's  case,  the  defendant's  counsel  GontendeJ 
that  there  was  no  evidence  to  go  to  the  Jury,  it  being 
clear  that  the  plaintiff  had  done  acts  which  are  made 
felony  by  stat.  7  &  8  G.  4.  c.  29.  s.  45.  The  Lord 
Chief  Justice  said  that  he  did  not  perceive  any  evidence 
of  malice,  even  assuming  that  the  defendant  had  been 
mistaken  in  prosecuting:  but,  after  hearing  the  plain- 
tiff's  counsel,  he  declined  to  nonsuit;  and  the  counsel 
for  the  defendant  addressed  the  Jury,  but  called  no 
witness.  The  Lord  Chief  Justice,  in  summing  up, 
left  it  to  the  Jury  to  say  whether  the  defendant  had 
acted  maliciously,  and,  with  reference  to  that  question, 
whether  the  evidence  shewed,  in  point  of  fact,  such  a 
want  oF  probable  cause  for  the  prosecution  as  amounted 
to  proof  that  the  defendant  had  instituted  it  from 
motives  of  malice.     But  (adverting  to  Panton  v«  Wih 
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^'^ms  (a))  he  reserved  the  question  of  probable  causef   Queen's  Bench. 

«s  distioct  from  that  of  motive,  to  be  decided  by  him-  _^_ 

^^fj  if  necessary,  as  a  question  of  law.  The  Jury  found 
^r  the  plaintiff,  with  80/.  damages.  The  Lord  Chief 
Justice  then  gave  his  opinion  that,  in  point  of  law,  no 
^rant  of  reasonable  or  probable  cause  appeared  on  the 
proved ;  and  he  therefore  directed  a  verdict  to  be 
tered  for  the  defendant,  giving  leave  to  move  to 
nter  a  verdict  for  the  plaintiff  with  80/.  damages. 


mOf  in  the  ensuing  term,  moved  for  a  rule  to  shew 

cmnse  why  the  verdict  should  not  be  so  entered,  or  a 

trial  had.     He  contended  that  it  ought  to  have 

left  to  the  Jury  (and  might  so  have  been,  con- 

Butendy  with  Panion  v.  Williams  (a) ),  not  only  whether 

^^^cre  were  any  facts  which  could  be  a  probable  cause 

^^  tlie  prosecution,  but  also  whether  the  defendant  did 

'M  blow  that  the  facts  which  prima  facie  might  be  such 

^^  were  in  reality  none(&),  this  knowledge  being 

^  of  the  circumstances  by  which,  as  found  or  negatived 

7  d)e  jury,  the  decision  in  point  of  law  must  be  in- 

(^)  Ob  iht  mattrialitj  of  the  defendant's  knowledge  and  belief  as  a 

9**^  for  the  jury,  HiU  read  a  passage  from  the  judgment  of  the 

^wkiquti  Chamber  in  the  above  case,  where  Tmdal  C.  J.,  alVer  citing 

the  rale  that  *<  it  is  a  question  for  tlie  jury,  whether  the  facts  brought 

^''vvd  m  tvideoce  be  true  or  not;  but  that  what  is  reasonable  or 

is  matter  of  law/*  proceeds  as  folbws.   "  There  have 

in  the  later  books  which  appear  at  first  sight  to  have 

rdaxed  the  application  of  that  rule,  by  seeming  to  leave  more 

Ibt  mere  question  of  the  facU  proved  to  the  jury:  but,  upon 

ciamination,  it  will  be  found  that,  although  there  has  been  an 

there  has  been  no  real,  departure  from  the  rule.    Thus,  in  some 

nasonablcncss  and  probability  of  the  ground  for  prosecution  has 

not  merely  upon  the  proof  of  certain  facts,  but  upon  the 

whether  other  facts  which  furnished  an  answer  to  the  proeecution 

wcrv  known  to  the  defendant  at  the  time  it  was  instituted  :  again,  in 

VOL.  X.  K.  S.  S 
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Fohtme  X.     flaeiiced :  and  lie  unred  that  there  was  evidence  of  ni 
1847. 
L_  knowledge,  which  entitled  the  plaintiff  to  a  verdi 

ToRvift       Qp  ^^  Y%B»i  to  a  new  trial  [Lord  Denman  C.  J.  I  eou 
Axnn.       not  avoid  leaving  to  the  Jury  the  questbn  as  to  prohabC  ^ 
causei  as  bearing  on  the  question  of  malice :  but  I 
bound  by  the  judgment  of  a  Court  of  Error  to  di 
the  distinct  question  of  probable  cause  without  refe 
to  the  Jury:   and  I  gave  leave  to  move  to  enter       j 
verdict  for  the  plaintiff  in  order  that  the  whole  matfc«« 
might  be  considered  by  this  Court,  as  it  thought  prope  m;] 
It  is  an  inconvenience  resulting  from  the  decision     m 
Panton  v.  Williams  {a)  that  the  Jury  may  come  tc»  a 
decision  upon  probable  cause  as  part  of  the  evidence 
of  malice,  and  the  Judge  then  give  a  conflicting  one 
upon  probable  cause  as  a  substantive  question  of  bw» 


Lord  Denman  C.  J.  A  rule  nisi  must  be  granted  i 
it  is  not  to  be  presumed  that  we  mean  to  questioa 
doctrine  o(  Panton  v.  fVilliams  {a). 

Rule 


other  casety'  the  question  has  turned  upon  the  inquiry,  whether  the 
stated  to  the  defendant  at  the  time,  and  which  formed  the  ground  of 
prosecutioo,  were  belieTed  by  him  or  not :  in  other  cases  the  iaqoiiy 
been,  whether,  from  the  conduct  of  the  defendant  himself,  the  jmy 
infer  that  he  was  conscious  he  had  no  reasonable  or  probable  caosi 
in  these  and  many  other  cases  which  might  be  suggested,  it  is 
that  the  knowledge,  the  belief,  and  the  conduct  of  the  defendant 
so  many  additional  facts  for  the  consideration  of  the  jury:  so  1^ 
effiNt,  nothing  is  left  to  the  jury  but  the  truth  of  the  hetu  pravcd,  wd 
justice  of  the  inferences  to  be  drawn  from  such  fkcts ;  both  wUch 
Testlgations  fall  within  the  legitimate  province  of  the  jury,  wfails^  at 
same  time,  they  have  received  the  law  from  the  judges  that, 
as  they  find  the  facts  proved  or  not  proved,  and  the  inferences 
or  not,  there  was  reasonable  and  probable  ground  fbr  the  proeecmfcwi,  ^ 
the  reverse.'*     Pp.  193,  194. 
(a)  2  Q,  B.  leg. 
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Judge  should  have  required  their  finding  as  to  the  facK  -= 
by  which  probable  cause  might  be  established  or  n^  j 
gatived.  Among  those  were  the  defendant's  knowledj 
and  belief  as  to  the  real  character  of  the  transaction  fc 
which  he  prosecuted.  Had  the  questions  of  fact  been 
left  to  them,  they  might  justifiably  have  found  that 
defendant  did  not  believe  a  felony  to  have  been 
mitted ;  and,  if  so,  there  was  no  probable  cause* 
Judge,  according  to  the  latest  rule  of  law,  should  ^^ 
the  Jury:  ^^  If  you  believe  such  and  such  facts,  th< 
is  probable  cause;  if  not,  there  is  none.**  The 
being  so  put,  counsel  can  interpose  if  any  impoitaot 
bearing  of  facts  on  the  legal  question  is  overlooloHf* 
In  Delegal  v.  Highley{ja\  which  was  an  action  for 
maliciously  causing  one  Henley  to  prosecute  the  plaintiff^ 
for  a  fraud,  the  defendant  pleaded  specially  a  tntns- 
action  to  which  Henley  and  the  plaintiff  were  parties 
and  added  **  wherefore  the  defendant  had  reaaonable 
and  probable  cause  to  believe,  and  did  belieTe,**  that 
the  plaintiff  was  guilty  of  the  fraud*  On  demiirrer» 
because  the  plea  did  not  aver  that,  when  defendant 
preferred  the  charge,  he  had  knowledge  of  any  ftcti 
sufficient  to  make  him  believe  its  truth,  the  plaintiff  had 
judgment.  Tindal  C  J.  said :  ^^  The  gravamen  of  the 
declaration  is,  that  the  defendant  laid  the  accusation 
without  any  reasonable  or  probable  cause  operating  on 
his  mind  at  the  time ;  and  under  the  plea  of  Not  guiltj» 
the  plaintiff  must  have  failed  at  the  trial,  if  he  had  not 
proved  that  the  facts  of  the  case  had  been  commnnicated 
to  him,  or  at  all  events  so  much  of  the  facts  as  would 
have  deen  sufficient  to  induce  a  belief  of  the  plaintiffV 


(a)  S  New  Ca.  95(X. 
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11 been  committed.     But  the  case  went  to  themi  not  di= 


TuAnia       tinctly  on  that  point,  but  on  the  general  question  wba 
Ajolib*       ther  the  defendant  acted  on   such  a  belief  or  on 
different  motive.] 

Cur.  adv.  mi 

Lord  Denman  C.  J.  now  delivered  the  judgmeat 
the  Court. 

The  prevailing  law  of  reasonable  and  probable  cai:j 
isy  that  the  jury  are  to  ascertain  certain  facts,  and  w 
judge  is  to  decide  whether  those  facts  amount  to  s^m 
cause.  But  among  the  facts  to  be  ascertained  is 
knowledge  of  the  defendant  of  the  existence  of  tfaa 
which  tend  to  shew  reasonable  and  probable  caosei 
cause  without  knowing  them  he  could  not  act  upon  tht^^ 
and  also  the  defendant's  belief  that  the  facts  amooiHi 
to  the  offence  which  he  charged,  because  otherwi 
will  have  made  them  the  pretext  for  prosecution, 
out  even  entertaining  the  opinion  that  he  had  a  rigfii 
prosecute.  In  other  words,  the  reasonable  and  probab 
cause  must  appear,  not  only  to  be  deducible  in  poiot  < 
law  from  the  facts,  but  to  have  existed  in  the  defendsni 
mind  at  the  time  of  his  proceeding :  and  perhaps  wb€tlr< 
tliey  did  so  or  not  is  rather  an  independent  queslic 
for  the  jury,  to  be  decided  on  their  view  of  all  the  pa. 
ticulars  of  flie  defendant's  conduct,  than  for  the  judge,  f 
whom  the  legal  effect  of  the  facts  only  is  more  properl 
referred. 

In  the  present  case,  the  plaintiff  certainly  dealt  wit 
the  defendant's  goods  in  such  a  manner  as  could  hardi 
fail  to  raise  a  strong  suspicion  that  he  had  committed 
felony.     On  this  the  Judge  gave  his  opinion  that  the 


▼. 
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^^  reasonable  and  probable  cause  for  the  prosecution.   Qy$tn*iB§nek. 

*ne defendant's  knowledge  of  this  could  not  be  made  a   

^tkUer  of  doubt.     But  the  plaintiflF  imputed  to  him  on       Toehi* 

^e  trial  that  he  took  unfair  advantage  of  the  irregular 

deduct  of  the  plaintiff  to  turn  him  out  of  possession  of 

ms  house»  without  beheving  that  a  felony  had  been 

^K>iDmitted ;  and  he  pointed  to  the  defendant's  eagerness 

te  get  rid  of  him  as  a  tenant,  as  furnishing  evidence,  not 

of  his  motive,  but  of  his  opinion. 

It  is  difficult  to  distinguish  between  this  state  of  mind 

wid  malice :  but  the  Court  of  Common  Pleas,  in  a  late 

dMsbn(a),  sustained  a  direction  that  the  defendant, 

ttioagh  cognisant  of  reasonable  and  probable  cause,  did 

XH)t  think  it  reasonable  and  probable,  but  acted  from 

SEnlidoas  motives  only,  and  without  that  belief.     That 

doctrine  must,  however^  be  qualified  by  the  necessity 

off  requiring  pro(^  of  the  absence  of  thai  belief,  when 

veti(mable  and  probable  cause  is  established.    There 

^M  none  such   here.      I  was   not  required  to   lay  it 

t^re  the  jury ;  and,  if  required,  I  could  not  have  done 

^^   Tlie  unfair  use  made  of  the  charge  may  prove 

mlice,  as  the  jury  held  that  it  did,  but  does  npt  raise 

>nj  inference  of  a  belief  that  there  was  no  reasonable  or 

F^^obttble  cause ;  for  the  contrary  belief  is  perfectly  con- 

Mmt  with  malice. 

Rule  discharged. 

(«)  8m  JlrmKi  ▼.  ITiMi,  5  iSTm  CSb.  788. 
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saturdojf,  Samuel  ogaifist  Gkeek. 

February  IStb. 

Defendant,  T%£BT.     The  declaration  stated  that  defendant^ 
Mt^T!T'  Is^  December  1845,  made  his  draft  or  order  ^ 

to^i^m  ^^"^  ^  banker's  cheque,  and  directed  the  same? 

160L  <«£«••  Messrs.  Cockbums  &  Co.^  and  thereby  required  the  #^ 

count,     r.  "^        ^ 

•*l^  for  ^.  <J*  £7o.  to  pay  Mr.  Edward  Tucker  or  bearer  1602^  ^ 

•ecuritjr;  and 

defendant  gave  then  delivered   the  same  to  plaintiflT,  who  is  still  i 

T.  hit  cheque  ,  i  #•  i       ^     0    ^         ■         l    ^ 

for  iGOiL,  pay-  bearer  thereof:  nonpayment  by  C.  cf  Co^  though  i 

bearer,  laying  cheque  was  presented  to  them :  notice  to  defendant 
l^hL  Ui^*  Plea  2.   That  defendant,  to  wit  on  the  said  Ist  Dece 

f^^J^y  ber  1845,  delivered  the  said  draft  or  order  to  the  si 

hook  or  by  ' 

?°^"    ^*  JB.  Tucker  in  the  said  draft  or  order  named,  and  tb 

then  said  he 


wouidieea       save  as  aforesaid,   there  never  was   any  delivery 

IHend,  and 

try  to  get  the  said  draft  or  order  by  the  defendant:  and  the  s 

money;  and  E.  Tucker  afterwards,  to  wit  on  the  day  and  year  '. 
obtained  the'  aforesaid,  delivered  the  same  to  the  plaintiff:  with 
puTnJiT^blll^ded  ^^^  ^^^  ^^^  defendant  delivered  the  said  draft  or  or 
him  the  cheque,  Jq  writiuff  in  the  Said  first  count  mentioned  to  the  pb 

paid  oTer  the  **  "^ 

money  to  de-      tiff,  in  manner  and  form  as  therein  alleged :  conclusi 

fendant,  and  at  t  mi 

the  same  time  to  the  country.  Issue  thereon.  There  were  also  a  pi 
from  defendant  denymg  notice  of  presentment  and  dishonour,  and  cc 

for  discount,  of 

which  he  kept 

IL  and  paid  ^L  to  plaintiflT.     Defendant  afterwards  requested  time  for  payment  of 

cheque ;  and  T.,  without  referring  to  the  plaintiff,  gave  time.     Defendant,  requiring  1 

further  delay,  wrote  to  3*.,  "  tell  your  friend  1  want  his  money  till  Cftrutmas,  and  am  « 

ing  to  pay  for  the  accommodation.     Let  me  know  what  he  will  do  for  me.**    During  tl 

transactions,  T,  did  not  mention  any  lender  by  name  to  the  defendant. 

In  an  action  of  debt  on  the  cheque,  averring  delivery  of  it  to  plaintiff;  plea,  that 
fendant  delivered  the  cheque  to  T. ;  that,  save  as  aforesaid,  there  never  was  auy  deli< 
of  it  by  defendant :  and  that  T.  delivered  it  to  plainuff ;  witiiout  this,  that  defendant 
livered  it  to  plaintiff  in  manner  &c. :  issue  thereon : 

Held  that,  on  the  above  evidence,  a  jury  was  warranted  in  finding  a  delivery  of 
cheque  by  defendant  to  plaintiff. 
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know  what  he  will  do  for  me,  and  until  what  d$j» 
Tucker  said,  on  cross  examination,  *^1  do  not  kno^ 
that  I  told  the  defendant  the  name  of  the  person  wh 
was  to  advance  the  money." 

It  was  objected  for  the  defendant  that  no  privi^  wi 
shewn  between  him  and  the  plaintiff,  the  transactio 
proved  being  with  Tucker;  and  consequently  that  a 
action  of  debt  did  not  lie.  The  Lord  Chief  Juatic 
reserved  leave  to  move  (according  to  arrangement  \h 
tween  the  parties)  that  a  nonsuit  might  be  entered,  if  tk 
Court  should  hold  that  there  was  no  evidence  for  tl 
Jury  on  the  plaintiff's  part  upon  the  issue  first  abo^ 
mentioned:  and  die  case  went  to  the  Jury  on  tl 
question  of  notice.  Verdict  for  plaintiff;  damages  16C 
Lushf  in  the  ensuing  term,  obtained  a  rule  nisi  for 
nonsuit. 


Peacock  now  shewed  cause.  The  objection  is  th 
debti  on  a  cheque,  can  be  maintained  only  between  tl 
immediate  parties;  and  that  the  evidence  here  shei 
no  delivery  of  the  cheque  by  the  defendant  to  tl 
plaintiff,  and  therefore  no  immediate  connection  b< 
tween  them,  such  as  the  action  requires.  But  Tkdfa 
dealt  only  as  agent  for  the  plaintiff;  the  cheque  wf 
delivered  to  him  in  that  capacity,  and  not  for  the  pai 
pose  of  making  him  the  legal  holder :  he  gave  no  coi 
sideratiop:  the  cheque  was  handed  to  him  that  h 
might  get  the  money  upon  it  ^^  by  hook  or  by  crook 
IPatteson  J.  You  say  that,  if  Tucker  was  agent  ft 
the^  plaintiff  the  defendant's  delivery  to  Tkicker  wi 
a  delivery  to  the  plaintiff:  if  Tucker  was  agent  ft 
the  defendant,  Tucker*s  delivery  to  the  plaintiff  wtt. 
delivery  by  the  defendant  to  the  plaintiff.]  It  it  « 
It  was  as  if  the  cheque  bad  been  sent  by  a  servan 
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cepted  by  defendants,  and  not  paid  when  due;  to  the  Queen*s  Bendu 
damage  of  plaintiffs  of  500/.  ^^^^' 

Pleas.     1.  As  to  4/.  18s.,  part  of  the  sum  in  the  de-         Hiixa 
claration  mentioned,  payment  of  5/.  into  Court,  which      Mbsnais. 
^e  plaintifi&  accepted. 

2.  As  to  the  residue  of  the  sum  in  the  declaration 

inentioned,  that,  before  the  making  and  accepting  of 

the  bill,  plaintiffs  were  and  carried  on  the  business  of 

^i*okers,  and,  as  such  brokers,  and  as  agents  for  one 

Charles  Isaac  HumUe,  had  sold  for  the  said   Humble 

^^^rtain  property  of  him.  Humble^  for  a  certain  large 

price  and  sum  of  money,  exceeding  the  said  residue 

^^c*,  to  wit  for  415/.  125.  6d^  which  said  price  and  sum 

'^^  to  be  paid  to  plaintiffs  for  and  as  the  agents  of 

tumble  on  or  before  a  certain  future  day  which  would 

^  before  the  said  bill  would  become  due,  to  wit  on  or 

^^ore  &c.     And  that^  the  said  Htmble  having,   ailer 

^*^  sale  aforesaid,  to  wit  on  &c.,  made  an  application  to 

plaintiffs  to  advance  him  the  said  sum  of  money,  to  wit 

the  said  415/.  125.  6£/.,  being  the  said  price  and  sum  by 

them  to  be  received  as  the  agents  of  and  for  Humble  as 

foresaid,  plaintiffs  thereupon  then  agreed  with  Humble 

to  advance  him  the  said  sum,  to  wit  415/.  125.  6d,j  so 

by  plaintiffs   to  be    received   as   aforesaid,  if  Humble 

^ould  procure  defendants  to  accept  a  certain  bill  of 

exchange  for  419/.  25.,  to  be  drawn  by  plaintiffs  upon 

defendants :   and  plaintifis  then  agreed,  and  promised 

^e  said  Humble  and  also  the  said  defendants,  that  they 

"^ould  "apply  and  appropriate  the  said  price  and  sum, 

'^''l^n  and  so  soon  as  the  same  should  be  paid  to  and 

^  ^^eceived  by  them  the  said  plaintiffs,  towards  the  pay- 

*^^t  of  such  bill  of  exchange,  if  defendants  should  so 

^^cept  the  same  aforesaid.    Averment,  that  defendants, 
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confiding  See,  aftei*wards,  to  wit  on  &c.,  for  the  accom- 
modation of  Humbky  and  without  any  consideration 
whatever  in  that  behalf,  accepted  the  bill  in  the  declar- 
ation mentioned,  drawn  &c. ;  and  plaintiffii  thereupoii 
then  advanced  to  Humble  a  certain  sum  of  money,  t<J 
wit  415/.  125.  6c/.  Further  averment,  that  afterwards, 
and  after  the  said  bill  was  so  accepted  by  defendants  as 
aforesaid,  and  after  plaintiffs  had  thereon  advanced  to 
Humble  the  said  sum  as  last  aforesaid,  and  before  the 
same  became  due  and  payable,  to  wit  on  &c,  the 
price  and  sum  first  aforesaid,  to  wit  415/.  12f.  6d.f 
for  the  property  of  the  said  Humble,  became  and  wai 
payable  and  was  paid  to  plaintiffs  as  brokers  and  agenti 
for  Humble^  and  was  by  them  received  for  and  on  ac- 
count of  Humble^  and  is  still  in  their  possession,  to  be 
by  them  applied  and  appropriated  towards  the  payment 
of  the  said  bill  as  aforesaid.  Further  averment,  that 
the  sum  so  paid  to  plaintiffs,  and  by  them  received  for 
and  on  account  of  Humble^  was  sufficient  to  pay  and 
satisfy  the  said  residue  of  the  sum  in  the  declaration 
mentioned,  and  all  damages  by  the  plaintiffs  incurred 
by  reason  of  the  nonperformance  of  the  promise  in  the 
declaration  mentioned.     Verification. 

Replication,  De  injuria.     Issue  thereon. 

S.  As  to  the  said  residue  of  the  sum  in  the  declaration 
mentioned,  that,  after  the  acceptance  &c.,  and  the  pro>- 
mise  &C.,  and  before  the  bill  became  due,  and  before 
the  commencement  of  this  suit,  to  wit  on  &c.,  de- 
fendants paid  plaintiffs  a  certain  large  sum  of  money, 
exceeding  the  said  residue  &c.,  to  wit  the  sum  d 
415/.  125.  6(/.,  in  full  satisfaction  and  discharge  of  thie 
promises  in  the  said  declaration  mentioned  as  far  as 
respects  the  residue  in  the  introductory  part  of  ihh 
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plea  tnentioned,  and  also  of  all  damages  sustained  by  Qmem^  Bench. 

the  plaintifis  by  reason  of  the  nonperformance  of  such  

pronaise  as  far  as  respects  such  residue,  and  which  said         ^"-^ 
sum  the  plaintiffs  then  accepted  and  received  of  and      Mwhak*. 
from  the'defendants  in  full  satisfaction  of  the  sffid  pro- 
mise and  damages,  as  far  as  respected  such  residue  as 
•foresaid.     Verification. 

Replicadon.  That  defendants  did  not  pay  plaintiffs, 
1^  did  plaintiffs  accept  or  receive  from  them,  the  sum 
of  money  in  the  third  plea  mentioned  &&  in  full  satis- 
^'^n  and  discharge  &c.,  as  far  as  respects  the  residue 
^^  and  also  of  all  damages  &c.,  as  far  as  respects  such 
^idne,  in  manner  and  form  &c.  Conclusion  to  the 
^ntry.    Issne  thereon. 

The  canse  was  tried  before  Coleridge  J.,  at  the  Durham 
^ng  assises,  1 846,  and  a  verdict  found  for  the  de* 
'^ants  on  the  issues  upon  the  2d  and  Sd  pleas. 
^^i^fffdet^  m  the  ensuing  term,  obtained  a  rule  to  shew 
c^use  why  the  verdict  should  not  be  set  aside  and  a 
^^ct  entered  for  the  plaintiffs  with  S/.  155.  damages  ; 
^  why  the  verdict  on  the  third  plea  should  not  be  set 
^e,  and  a  verdict  entered  for  the  plaintifis  on  that 
plea;  or  why  judgment  should  not  be  given  for  the 
phintifls  non  obstante  veredicto  on  the  second  plea ;  or 
^"7  JQdgment  should  not  be  given  for  the  plaintiffs 
^^  obstante  veredicto  on  the  second  and  third  pleas. 
"**  Ais  vacation  (a), 

^''^^bM  shewed  cause,  and  Manisiy  supported  the 
J^Ie. 

Cur.  adv.  tndi. 

^)  ^druarylS^,     Before  hardDenman  C.  J.,  Faitetan,  Coltridge 
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The  material  facts  of  the  case  aud  the  points  made 
in  argument  will  appear  sufficiently  from  the  judg- 
ment of  the  Court,  which  was  now  delivered  by 

Lord  Denman  C.  J.  After  stating  the  result  of  the 
trial,  and  the  terms  of  the  rule,  his  Lordship  said :  As 
the  objections  urged  are  on  technical  points  and  after 
verdict  for  the  defendants  on  the  merits,  it  will  be  con- 
venient in  the  first  place  to  see  what  is  proved^  and 
what  will  be  the  state  of  the  cause,  supposing  the  plain- 
tiffs' objections,  or  any  of  them,  are  available* 

The  action  is  in  assumpsit  on  a  bill  of  exchange  for 
419/.  25.,  and  the  damages  are  laid  at*  500/.  The  de- 
fendants, first,  as  to  4/.  185.,  parcel  of  the  sum  in  the 
declaration  mentioned,  plead,  to  the  further  maintenance 
of  the  action,  payment  of  5/.  into  Court :  secondly,  as  to 
the  residue  of  the  sum  mentioned  in  the  declaration, 
that  the  plaintiffs  were  agents  and  brokers  for  one 
HumbUf  and,  as  such,  had  sold  property  for  him  for 
415/.  I2s.  6d^  which  was  to  be  paid  at  a  date  to  arrive 
before  the  maturity  of  the  bill  in  the  declaration ;  that 
Humble  had  applied  to  the  plaintiffs  to  advance  him  this 
money,  which  the  plaintiffs  had  agreed  to  do  if  he  would 
procure  the  defendants'  acceptance  of  the  bill,  they  un* 
dertaking  to  appropriate  the  purchase  money,  when  re* 
ceived,  hi  satisfaction  of  the  bill.  The  plea  then  shewed 
an  agreement  made  to  this  effect,  and  the  acceptance 
given  in  consequence:  it  alleged  that  the  purchase 
money  was  received  before  the  bill  became  due,  and  was 
sufficient  to  satisfy  the  residue  of  the  bill.  Thirdly,  the 
defendants  pleaded,  to  the  said  residue,  payment  of 
415/.  125.  6c/.,  before  the  bill  became  due  and  before  the 
commencement  of  the  action,  in  discbarge  of  the  pro- 
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lises  and  all' damaxres  as  to  the  said  residue.    The   Q»€9nU  Bench. 

1847. 
econd  and  thii'd  pleas  have  been  found  for  the  de-  ' 

endants.  ^'^" 

The  facts  were,  that  the  plaintiffs  were  sharebrokers,      J^Immaed. 

and  had  sold  shares  (a)  for  Humble  for  415/.  125.  6d. 

Before  the  settling  day  he  wanted  this  money,    and 
applied  for  it.    The  plaintiffs  agreed  to  advance  it,  if  he 
would  procure  the  defendants'  acceptance  for  the  amount, 
promising  to  appropriate  the  purchase  money,  when  re- 
ceived, to  its  discharge.  The  bill  was  drawn  for  a  period 
beyond  the  settling  day,  and  for  419/.  25.  to  cover  the 
accruing  interest.    To  this  arrangement  the  defendants 
consented,  and  accepted  the  bill  on  the  faith  of  it.     The 
purchase  money  was  received  in  due  time. 

These  facts  were  applied  by  the  defendants  in  proof 
of  the  third  as  well  as  the  second  plea:  but.it  was 
contended  on  the  argument  that  they  furnished  no 
evidence  of  a  payment  by  the  defendants^  as  alleged  in 
we  third  plea.  We  are,  however,  clearly  of  opinion 
^ith  the  defendants  on  this  point.  The  acceptance 
*as  for  the  accommodation  of  Humble^  as  between  him 
^  ihem,  and  they  were  legally  liable  on  it  in  the  first 

• 

"^nce  to  the  plaintiffs :  but  it  was  perfectly  open  for 
"^c  three  parties  to  agree  that  Humbles  money,  when 
f^^eived  by  the  plaintiffs,  and  which,  when  so  received, 
*ould,  apart  from  any  agreement,  have  been  received 
to  his  use,  should  be  specifically  beforehand  applied  to 
^  discharge  pro  tanto  of  their  liability  on  the  bill : 
and  it  seems  to  be  the  good  sense  of  the  transaction  to 
^^t  it  as  so  much  money  paid  to  the  plaintiffs  by 

(^)  Id  a  projected  railway  company.  The  plaintiflTs  had  bought  these 
^  <"^  tbares  for  BumUe  in  September  and  October  1845.  The  bill  was 
dri»a  ia  the  latter  month. 

^^tnX,  N.8.  T 
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Humble  on  their  account  and  as  their  agent  By  so^ 
treating  it,  this  transaction,  as  between  the  plaintifi^ 
and  defendants,  was  disembarrassed  of  all  questioDaK 
upon  the  state  of  accounts  between  the  plaintifla 
HumbUy  which  the  defendants  were  clearly  entitled 
insist  on,  or  the  indemnity  on  which  they  were  tanghi.  ^ 
to  rely  might  become  merely  illusory. 

This  view  of  the  transaction  also  relieves  the 
from  any  difficulty  as  to  entering  a  verdict  for  the 
tifis  for  SL  155.    It  appeared  that  the  pluntiflb  had 
a  claim  on  Humble  for  brokerage,  not  on  the  sale  of 
these  shares,  but  on  their  previous  purchase  for  hixBi 
In  that  purchase  they  had  exceeded  his  limit,  and  bad 
agreed  not  to  charge  brokerage,  unless  they  sold  at  a 
profit  which  would  cover  it;  and  they  had  done  so: 
clearly,  therefore,  as  between  them  and  Humbkt  there 
was  a  claim  for  the  amount  (a) :  but,  if  they  had  agreed 
with  the  defendants  that  the  proceeds,  which  were  at 
the  time  of  the  agreement  an  ascertained  sum,  and  fer 
which,  plus  the  interest,  the  acceptance  was  given, 
should  be  applied  in  discharge  of  the  acceptance,  they 
could  have  no  more  right,  as  against  the  defendants^ 
to  deduct  for  this  brokerage  than  for  any  other  sum 
which  Humble  might  be  owing  them  at  the  time. 

We  have  then,  on  this  record,  the  plaintifis  suing  on 
a  bill  for  419/.  Us. ;  and  we  have,  on  the  first  and  third 
pleas,  payments  established  of  420/.  12&  6d.  But  the 
plaintifis  then  object  that  the  second  plea  b  bad,  and 
that,  upon  the  whole  record,  a  part  of  their  demand  is 
left  uncovered.     The  payment  into  Court  nnder  the 


(a)  It  was,  coiiiequendy,  arguad,  for  the  pla!ntiift»  that  the 
monty  rceeived  by  them  did  not  oompletti  j  tatiafy  tfia  bill,  becaiite  tiNy 
were  entitled  in  the  first  instance  to  deduct  the  S^  15ii  for  brokwragt. 
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more  than  the  residue  of  the  bill :  and  both  pleas  stal 
that  sum  to  have  been  paid  and  received  in  respect  < 
the  residue  and  of  all  damages  by  reason  of  the  noi 
performance  of  the  promise.  The  damages,  therefor 
are  pleaded  to  both  by  the  second  and  third  pleas,  ai 
are  answered  :  and,  though  there  is  some  confusion,  ai 
perhaps  irregularity,  in  the  mode  in  which  this  is  don 
yet  upon  the  whole  we  think  that,  substantially,  tl 
whole  declaration  is  answered.  The  defendants  conn 
be  in  a  better  situation  than  if  they  had  demurri 
generally  ;  and  we  think  that  those  pleas  would  be  go< 
on  general  demurrer,  whatever  might  be  said  on  spec! 
demurrer. 

Rule  dischargi 


Thundayt 
February  25Ui. 

A  cause  com- 
menced in  the 
sheriff's  court 
of  the  county 

• 

palatine  of 
Durham  can- 
not be  removed 
at  once  by 
pone  into  this 
Court,  but 
must  lirst  be 
removed  into 
the  Durham 
Court  of  Pleas. 
The  Court  of 
Queen*8  Bench 
will  quash  a 
writ  ot  pone 
istiued  in  con- 
travention of 
this  rule. 


Robinson  and  Another  against  Mainwaring- 

T^HIS  was  an  action  of  debt  for  39/.,  commenced 
justicies  directed  to  the  sheriff  of  the  county  pi 
tine  of  Durham.  The  defendant,  having  been  si 
moned  to  appear  and  answer  at  the  then  next  cou 
court  on  November  18th,  1846,  removed  the  cause 
writ  of  pone  out  of  Chancery  from  the  county  coi 
to  this  Court.     The  writ  of  justicies  was  as  follows. 

"  Vicloria^  by  the  grace "  &c.,  "  to  the  sheriff 
Durham^  greeting.  We  command  you  that,  accordii 
to  justice,  you  cause  John  Mainwaring  that  justly  ai 
without  delay  he  render  to  John  Bobinson  and  Ricka 
Thomas  Hall  the  sum  of  39/.  of  lawful "  &c.,  **  whi 
he  owes  to  and  unjustly  detains  from  them,  as  it  is  sal 
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"  Witness  ourself  at  Durham^  the  20th  day  of  QmenU  Bench, 


CJer^cbert  in  the  10th  year  of  our  reign. 


1847. 


« Scrutmr      Ro«H.oK 

Y. 
MAXMWAftlKG. 


A 


The  writ  of  pone  was  as  follows. 

**  Victoria,^*  &c.,  "  to  the  sheriff  of  Durham^  greeting. 

y  before  Us,  on  the  25th  day  of  November  instant, 

'^wheresoever  We  shall  then  be  in  England^  the  plaint 

hich  is  in  your  county  by  Our  writ  between  John  Robin- 

and  Richard  Thomas  Hall  and  John  Mainwaring^ 

in  an  action  of  debt:  and  give  notice  to  the  said  J.  R. 

ond  JJ.  T.  H.  that  they  be  there  ready  to  prosecute 

t^heir  plaint  against  the  said  J*.  M,  if  they  be  willing : 

And  have  vou  there  this  writ  and  the  other  writ.     Wit- 

*iess  Ourself  at  Westminster^  the  14th  day  of  November 

in  the  10th  year"  &c.   "  Because  the  said  J.  Mainvoaring, 

for  the  farm  which  the  said  J.  Robinson  and  if.  T.  Hall 

hath  in  the  said  G)urt,  cannot  obtain  justice  there,  as  it 

IS  said  (a).    Let  this  writ  be  executed  if  the  cause  be  true, 

^nd  the  said  «/.  Mainwaring  desire  it ;  otherwise  not. 

«  BenthaU:' 

The  sheriff  returned  the  proceedings  into  this  Court, 

^ith  the  writs.     The  plaintiff  took  out  a  summons  to 

shew  cause  at  chambers  why  the  writ  of  pone  should 

i^ot  be  set  aside,  and  a  procedendo  issued :  and,  in  last 

Michaelmas  vacation,  Erie  J.,  on  hearing  the  parties, 

^nade  an  order,  setting  the  pone  aside,  and  giving  liberty 

^  ^e  plaintiffs,  on  the  fifth  day  of  ^the  ensuing  term,  to 

^^e  a  procedendo  to  the  county  court. 

^  Temple^  in  last  term,   obtained  a   rule  to  shew 
^tt8c  mhy  the  order  of  Erie  J.  should  not  be  rescinded. 


(a)  Sec  ruz.  Nat.  Brev.  U9  K.,  70  A. 


276  Q.  B.   HILARY  VACATION, 

Fobime  X.  •        HindmorcL  in  the  same  term  (a),  shewed  cause.    Ain 

1847.  . 

original  writ  cannot  be  issued  into  the  county  palatine 


Rouxiov  fp^m  ^jjg  Chancery  at  Westminster.  No  instance  of  sucfc 
MiiMWAEiKG.  a  proceeding  can  be  shewn.  There  is  no  cursitor  for 
the  county  palatine.  That  the  King's  writ  does  noK 
run  in  Durham  appears  from  6  Viru  Abr.  579.  ti^. 
Court  [of  County  palatine\  (S.  4)  pi.  6.,  where 
Bro,  Abr.  50  a.,  tit.  Jurisdiction^  pi.  25.»  is  cited  (&£ 
A  writ  out  of  the  Chancery  at  Westminster^  directs 
to  the  sheriff,  cannot  be  regular.  The  proper  courrr 
would  be,  to  remove  the  cause  first  from  the  sheri^l 
court  into  the  Durham  Court  of  Pleas,  which  is 
superior  court,  and  then  to  remove  it  into  the  Que^i 
Bench.  For  that  purpose  the  writ  out  of  Chano^ 
would  formerly  have  been  directed  to  the  Bishop  or  ] 
Chancellor:  now  that  the  jurisdiction  is  transferal" 
from  the  Bishop  to  the  Crown  (stat.  6  &  7  ^.  4.  c  "M 
5.  L),  the  writ  would  be  directed  to  the  Chancellor  oo  ". 
as  the  Queen  cannot  issue  a  command  to  herself,  i^ 
voards  v.  Bowen  (c)  shews  that  a  removal  of  proceeding 
from  an  inferior  court  is  irregular,  and  will  be  ^^ 
aside,  if  the  proper  steps  have  not  been  observed.  TB. 
object  of  the  defendant  here  has  been  to  avoid  givi 
the  recognizances  which,  by  stat  2  &  S  Vict.  c.  16.  s.  3 
a  party  is  bound  to  provide  on  removing  any  cao&  ^ 
(except  an  action  of  replevin),  by  pone  or  other  wrE^" 
from  an  inferior  court  in  the  county  palatine  of  Durham 
to  the  Court  of  Pleas  there. 


S.  Temple^  contra.      This  Court  has  no  power 
quash  an  original  writ  issued  out  of  Chancery. 

Ca)  January  29Ui.     Before  Lord  Dentnan  C.  J.»   PaUnonf 
and  Wighiman  Js. 

(b)  See  4  InM.  818,  S19.  (c)  5  B.^  C.  906. 
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application  should    be    to    the  Court  of   Chancery.  QuemU  Bench. 
C  ^V^htman  J.  The  writ  is  returnable  here,  and  is  in  •     ' 

tfiict  before  us.  If  we  see  on  the  fsice  of  the  writ  that  it  is      Robmbov 
bad,  must  not  we  quash  it  (a)  and  award  a  procedendo  ?    Maxhwakuio. 
X^iord  Denman  C.  J.   We  quash  writs  de  contumace  ca- 
piendo.]]    As  to  the  substance  of  the  motion:   since 
act  27  H.  8.  c.  24.  {b\  the  Crown  had,  to  a  certain 
itent,  concurrent  jurisdiction  with  the  Chancellor  of 
Ihe  county  palatine,  and  might  issue  a  writ   into  the 
oounty  at  once.      Such  a  writ,  even  if  irregular,  would 
not  be  void.     The  objection  here  taken^  if  allowed  in 
its  fall  extent,  would  affect  the  justicies  as  well  as  the 
pcme.      But  in  Jachon  v.  HwUer  (c)  it  was  held,  in  an 
action  on  a  bail-bond  by  the  assignee  of  the  sheriff  of 
^Durhionf  that  the  writ  (a  testatum  special  capias)  on 
^rliich  the  arrest  had  been  made  was  not  to  be  deemed 
void  because  it  appeared  by  the  record  to  have  issued 
Greedy  from  this  Court,  without  the  intervention  of 
the  bishop.     ^Coleridge  J.    It  was  said  there  that  the 
course  taken   did  not  prejudice  the   defendant  in  the 
original  suit.     Here  the  plaintiff  loses  the  benefit  of  the 
v^eoognizances.]     The  ground  alluded  to  is  not  taken  in 
^e  judgment  of  Ashhttrst  J.     The  decision  in  Edwards 

I 

^-  Bawen  {d)  is,  substantially,  that  certiorari  is  not  the 

proper  mode  of  removing  a  suit  from  an  inferior  court, 

■AQt  of  record.     It  is  true  that,  if  the  present  cause  had 

^^^en  removed  through  the  Court  of  Pleas,  recognizances 

■liwthave  been  given,  according  to  stat.  2  &  3  Vict.  c.  16. 

S.33. :  bat  there  is  no  authority  for  saying  that  an  action 

^mmcnced  in  the  sheriff's  court  can  be  removed  only 

(*)  ^vkiey^  amicus  curie,  mentioned  Kng  y.  Simmonds,  7  Q.  B,  289. 
(^)  Sect  3  was  referred  to.  (c)  6  T.  R,  71. 

W  6  B.  ^  C.  206. 

T   4f 


^^^^  ^:i^^ed  tV^at  .VeJ^;^„,,  court  oCf^ne  ,,  b- 
^.t  *e  d^;^^  court  o?  ^;^^,,  coun  ^       ^^ 

•-^^'  r*e  C--  r  r.-  -^^"t  1-  --^^ 

^''^'^t-   court.    1^^"  ^;  ,  ptocede«<^°  ^       ,^e  <( 

tVve  au*o^*^  ?  ,  A^e  cause  V»«i<^ 

Aied  to  *  _   ^   .d  be  t« 


« ^°^'      v.«rvtv  «»^  *"  cause  couv- 

■Wo  ftUt\vo«^^J  ^g    »  cau         p^fcam  « 

o  St  3  t^i«'-  '•     .^s  coutt  at  i^       ^, 
a\rect\y  ft""' .  ^  courts  ^^  *"    .  ,Vve  b^s^*^ 

Vr  "e  P^<!,  ;  count,  .a^a 
C^;  .,er.or  cou. 
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February  S5tb. 

To  avowry  by 
a  rector  for 
cattle  taken  as 
a  distren  for 
arrears  of  a 
rentcharge  in 
lieu  of  tithe  on 
land  of  which 
the  plaintiff 
was  tenant, 
plaintiff 
pleaded  in 
bar,  that  the 
bishop  of  the 
diocese  had, 
under  stat  1 
&2  Vict.c, 
106.  (i.  75), 
appointed  a 
curate  to  per- 


Shabpb  against  Bluck,  Clerk. 

"D  EPLEVIN  for  sheep  taken  in  a  close  in  the 
of  Walsokeriy  Norfolk* 
Avowry,  stating  that  the  said  close,  at  the  said 
when  &c,  was  liable  to  the  payment  of  a  certain  y 
amount  of  rentcharge,  to  wit  5iU  6&,  under  the  pro 
sions  of  the  statutes  for  the  commutation  of  tithes  in  E\ 
land  and  Wales :  that  one  half  yearly  payment  tb 
at  the  time  when  &c,  was  in  arrear  and  unpaid  for 
days  next  after  a  half  yearly  day  of  payment,  to  wit 
and  after  notice  &c.  left  at  the  residence  of  plain 
then  being  tenant  in  possession  of  the  close  in  which 


form  the  duties   and  that  a  Certain  amount  of  the  said  rent  charge, 

of  the  rectory  ^  " 

cording  to  the  prices  of  corn  &c.,  to  wit  28^  4£.  2d^  mr, 
at  the  time  of  the  said  distress,  due  to  defendant,  he  t 
defendant  then  being  the  person  entitled  thereto  and 
the  said  rentcharge.    Wherefore  defendant  avowed 
taking  &c.,  in  the  place  in  which  &c.,  as  a  distress  f< 


Th 


21 


at  a  stipend : 
that  defendant 
was,  at  that 
time,  absent 
from  the  rec- 
tory, and  had 
not  resided 
thereon  for  nine 
months  in  the 
year  next  pre- 
ceding, to  wU, 

the  year  commencing  on  the  SOth  March,  1842,  but  had,  for  a  period  exceeding  iJtxn^^ 
months,  to  wit  &c.,  m  the  eoune  of  the  year  aforesaid,  absented  himself  &c. :  that 
curate  complained  to  the  bishop  of  nonpayment  of  the  stipend,  whereupon  the  bishop 
summoned  defendant,  and,  on  his  non-appearance,  determined  summarily,  and  adyudgesr 
75/.  to  be  due :  that,  defendant  not  paying,  the  bishop  issued  a  monition,  requiring  him 
pay,  in  default  of  which  a  sequestration  would  issue  :  that  defendant  was  served  with 
monition,  but  did  not  pay :  and  the  bishop  thereupon  issued  a  sequestration,  under  tiie 
of  his  consistorial  court,  empowering  a  sequestrator,  whom  the  bishop  appointed,  to 
the  75/.  on  the  profits,  rentcharges  &c,  of  tlie  rectory ;  and  that  the  sum  now  distrained 
was  demanded  of  plaintiff  by  the  sequestrator,  and  paid  by  plaintiff  to  prevent  his 
training.     On  demurrer  to  the  plea. 

Held,  that  the  above  proceedings  to  sequestration,  under  stat  1  &  2  Vict.  c.  106.  s.  83.  ^ 
were  not  authorised  by  the  statute,  because  the  power  to  appoint  a  stipendiary  carate  ir 
given,  by  sect.  75,  only  when  an  incumbent,  under  tlie  circumstances  there  described,  i? 
absent,,^  a  period  exceeding  three  months  altogether,  or  to  be  accounted  at  aeveral  timeM^  m  l 
course  rf  any  one  year :  and,  by  sect.  120,  the  year  is  to  be  reckoned  Jrom  \si  January 
Sltt  December, 

And,  therefore,  that,  for  want  of  jurisdiction  in  the  bishop  to  sequetter,  the 
under  such  sequestration  did  not  discharge  the  plaintiff. 
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• 

^fa«  nud  arrears,  according  to  the  form  of  the  statute  Queen's  Bench. 
i^m.  sudicase&c.    Verification.  ^^^'^' 

Plea  in  bar.    That  heretofore,  and  before  the  making       Sraapi 
^^ff*  the  distress  &&,  and  before  the  appointment  and        Bluck. 
licsensing  of  the  curate  hereinafter  mentioned,  and  after 
^li«  passing  of  an  act  &c.  (1  &  2  Fid.  c.  106),  intituled 
^^    An  act  to  abridge  the  holding  of  benefices  in  plurality, 
«ii3d  to  make  better  provision  for  the  residence  of  the 
crlergy, "   to  wit  on  29th  March  a.  d.  1843,  the  said 
parish  of  Walsoken  was,  and  thence  hitherto  hath  been 
wlidA  still  is,  situate  within  the  diocese  of  Norwich,  and 
mritfain  and  subject  to  the  ecclesiastical  jurisdiction  of  the 
bishop  of  the  said  diocese;  and  defendant,  during  all  the 
time  aforesaid,  hath  been,  and  still  is,  a  clerk  in  orders, 
axid  the  rector  and  incumbent  of  the  rectory  of  the 
parish  and   parish  church  of  fV.  aforesaid   (the  said 
I'cctorj  being  a  benefice  with  cure  of  souls),  and,  as  such 
ncfor  and  incumbent  as  aforesaid,  entitled  to  the  said  * 
'^cotdiarge  in  the  saki  avowry  mentioned,  the  said  rent* 
^litrge  being  a  rentcharge  payable  in  lieu  of  tithes, 
-^tt  heretofore^  and  before  the  making  of  the  distress 
^^)  and  after  the  passing  of  the  aforesaid  act  of  par- 
^^Hient,  to  wit  on  the  day  and  year  aforesaid,  Edward^ 
^^  and  now  bishop  of  Norwich,  did  (in  pursuance  of 
^  said  statute  and  in  conformity  with  its  provisions),  by 
^  licence  in  writing  under  his  hand  and  seal,  and  bearing 
^^te  the  day  and  year  aforesaid,   duly  appoint  and 
^^^ence  Michael  John  Mayers,  then  being  a  clerk  in 
^^v^en,  to  perform  the  o£Bce  of  stipendiary  curate  in  the 
l^axish  chmrch  of  W.  aforesaid,  in  reading  the  Common 
^niyer  and  performing  other  ecclesiastical  duties  be- 
^^'i^ging  to  the  said  office  of  curate,  the  said  M.  J.  M. 
^^  first  subscribed  and  sworn  to  all  things  in  that 
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case  &c. ;  and  did,  in  and  by  the  said  licence^  require 
the  said  M.  J.  Mayers  to  reside  in  the  said  parish  of 
W. ;  and  the  said  bishop  did,  to  wit  on  the  day  and  year 
aforesaid,  in  pursuance  of  the  said  statute  and  in  con- 
formity  with  its  provisions,  duly  appoint  to  the  said 
M. «/.  ilf.  the  yearly  stipend  of  150/.,  and  did  in  and 
by  the  said  licence  specify  the  amount  of  the  said  sti- 
pend. "  That,  at  the  time  of  the  said  appointment  and 
licensing  of  the  said  M.  J.  ilf.  as  aforesaid,  to  wit  on  the 
day  and  year  aforesaid,  the  defendant  was  absent  from 
his  said  rectory  and  benefice  aforesaid,  and  hcui  not  ref- 
sided  on  his  said  recioiy  and  benefice  for  nine  months  in  the 
year  next  preceding  the  said  appointment  and  licendog  of 
the  said  M.  J.  ilf.  as  aforesaid,  to  wit  the  year  commencing 
on  the  20th  day  of  March  a.  d.  1842,  but  had^  for  a 
period  exceeding  three  months^  to  wit  four  months^  in  the 
course  of  the  year  aforesaid,  absented  himself  bom  his  said 
benefice,  not  being,  during  the  time  aforesaid,  resident  oa 
another  benefice  of  which  he  was  also  the  incumbent,'* 
nor  &c.  (negativing  the  several  exemptions  in  stat* 
1  &  2  Vict.  c.  106.  5. 75.),  ^*  and  not  having,  when  he  the 
defendant  so  absented  himself  &c.,  *'  as  aforesaid,  left 
any  curate  or  curates  duly  licenced  or  approved  by  the 
said  bishop  to  perform  the  ecclesiastical  duties  of  the 
said  rectory  and  benefice." 

The  plea  in  bar  then  stated  that,  after  the  appoint- 
ment and  licensing,  and  before  the  making  of  the  dis- 
tress, and  after  the  passing  of  the  said  act,  to  wit  on 
&c.,  differences  arose  between  defendant  and  the  curate 
touching  the  payment  of  the  stipend  and  the  arrears 
thereof;  and  the  curate  complained  to  the  bishop  of  the 
nonpayment  by  defendant  of  75/.  due  in  respect  of 
the  stipend;  that  the  bishop  summoned  defendant  to 
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answer;  and  he  was  served  with  the  summons,  but  did   Queen*t  Bendu 

not  appear;  and  thereupon  the  bishop  summarily  de-   * 

tennined  the  complaint,  and  adjudged  the  75/.  to  be        Shabpe^ 
due  from  defendant,  as  rector  &c.,  to  the  curate ;  that        Bluok. 
defendant  neglected  and  refused  to  pay;  and  there- 
upon the  bishop  issued  his  monition  to  defendant  to  pay 
M.Ji  i£  the  75/.  on  or  before  &c.,  in  default  whereof  a 
sequestration  would  issue ;  that  the  monition  was  served 
snd    returned   with  .  a  certificate  of  service   indorsed 
thereon,  and  verified  by  affidavit  (the  certificate  and 
^davit  were  set  forth  verbatim,  but  not  the  monition) : 
that.defendant  did  not  pay,  or  shew  cause  &c:    That 
''^^t^ards,  and  before  the  making  of  the  distress,  and 
°^ore  the  said  rentcharge  became  due,  the  bishop  issued 
*  '^nestration  (not  set  out  verbatim)  bearing  date  &c., 
'''^  sealed  with  the  seal  of  the  bishop's  Consistorial  court, 
^'^''Ccted  to  John  Kitsan,  of  &&,  by  which  the  bishop 
^iiestered  all  the  fruits,  rentcharges  in  lieu  of  tithes, 
t^'^&ts,  &c.,  of  and  belonging  to  the  rectory  and  parish 
^Urch   of   fV.   aforesaid   and   to  defendant  as   rector 
hereof,  and  appointed  Kitson  sequestrator,  giving  him 
^UUiority   to  publish  the  sequestration,  and  by  virtue 
'hereof  to  levy  &c.  all  the  said  fruits,  rentcharges  &c., 
I^^^fits,  &c,  and  by  and  out  thereof  to  satisfy  the  said 
^^bt  of  75/.,  due  for  the  serving  of  the  cure  &c.   as 
aforesaid,  and  also  all  costs  and  charges  attending  the 
'*'«covery  thereof:  that  the  sequestration  was  personally 
•«rved  on   defendant,  and   was  returned  into  the  re- 
S^try  of  the  bishop's  Consistorial  court :  and  that  after- 
wards, and  before  the  making  of  the  distress  &c.,  and 
after  the  rentcharge  became  due,  to  wit  on  &c.,  Kitsoji 
required  plaintiff  to  pay  the  rentcharge ;  and  thereupon 
PWniiff,  to  prevent  the  cattle  then  being  in  the  said 
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close  in  which  &c.  from  being  distrained,  paid  the 
charge  so  due  and  in   arrear  and  unpaid  as  in 
avowry  mentioned,  to  Kiison  as  sequestrator, 
cation. 

Demurrer,  assigning  many  causes,  and,  among 
that  it  does  not  appear  in  or  by  the  said  plea  in  bar 
the  said  bishop  had  any  power,  authority  or  juri 
to  issue  the  said  sequestration.     Joinder. 

The  demurrer  was  argued  in  last  term  (aX 


Sir  R  Thesigerj  for  the  defendant.  If  there 
in  the  proceedings  as  stated  on  the  reecHrd,  sugIb. 
irregularity  that  the  bishop  could  have  no  jurisdiotJ 
to  sequester,  the  rector  may  claim  the  profits  of  t 
benefice,  notwithstanding  the  sequestration;  Capei 
Child  [b).  The  present  question  turns  on  stat.  1  & 
Vict.  c.  106.  By  sect  75  of  that  act,  **  If  any  spiricii^ 
person  holding  any  benefice,  who  shall  not  actoill^ 
reside  thereon  nine  months  in  each  year,**  (unless  ei 
empted  as  in  that  clause  is  mentioned),  *^  shall  to 
a  period  exceeding  three  months  altogether,  or 
be  accounted  at  several  times,  in  the  course  of  an; 
one  year  absent  himself  from  his  benefice,  withooi 
leaving  a  curate  or  curates  duly  licensed  or  wppra 
by  the  bishop  to  perform  "  the  ecclesiastical  duti 
of  the  benefice,  or  shall  be  guilty  of  certain 
omissions,  ^'  in  every  such  case  the  bishop  is 
authorised  to  appoint  and  license  a  proper  curate^  wii 
such  salary  as  b  by  this  act  allowed  and  directed, 

(a)  January  2Sd  and  26th.     Before  Lord  Denman  C.  J.* 
Ccieridge  and  Wighiman  Js. 
(6)  S  Cro.  ^  J.  55S.  %  S.  C.2  Tyr.  689. 


---be 


ibeat ;  and  that*  "  in  case  any  difference  sball  arise 
*eea  the  incumbent  of  any  benefice  and  his  curate 
diing  such  stipend,  or  the  payment  thereof  or  of  the 
an  thereof,  the  bishop,  on  complaint  to  him  made, 
t  and  shall  summarily  hear  and  determine  the  same, 
boat  appeal ;  and  in  case  of  wilful  neglect  or  re- 
d  to  pay  such  stipend,  or  the  arrears  thereof,  he  is 
eby  empowered  to  enforce  payment  of  such  stipend, 
tlie  arrears  thereof,  by  monition,  and  by  sequestra- 
lofthe  profits  of  such  benefice."  Sect.  120  enacts: 
Hut  for  all  the  purposes  of  this  act,  except  as  herein 
enrise  provided,  the  year  shall  be  deemed  to  com- 
He  on  the  1st  day  of  January,  and  be  reckoned 
vfrom  to  the  Slst  day  of  December,  boUi  inclusive." 
I  first  ol^ection  to  the  plea  in  bar  is,  that  the  de- 
laot  is  not  shewn  to  have  abaented  himself  for 
e  then  three  months  "  in  the  course  of  any  one 
-,"  the  year,  according  to  sect.  120,  commencing  on 
nary  1st  and  ending  on  DecenUier  Slat  The  year 
itioned  in  the  plea  commences  on  30th  March  184-2 : 
t  v€  the  absence,  not  exceeding  three  months,  may 
e  been  in  1848,  and  a  like  part  in  1845.  Therefore 
ice*  not  anoear  that  the  bishop  had  iurisdiction  to 
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on  the  record ;  but  the  judgment  of  the  G>urt  rendei 
a  further  report  on  these  points  unnecessary.) 

Couch^  contra.     Sect.  120  follows  several  clauses 
latiog  to  the  infliction  of  penalties,  and  must  be 
as  applying  to  that  subject.     For  the  purpose  of  a 
portioning  forfeitures  under  sect.  S2  {a\  and  of  dei 
mining  whether  a  party  should  be  punished  as  n 
resident  for  times  exceeding  three,  six  or  eight  mon 
it  might  be  reasonable  to  apply  the  limitation  given 
sect.  120 ;  but,  when  the  question  is  what  length  of  ti 
shall  elapse  before  the  bishop  shall  provide  for  the 
vice  of  a  cure  deserted  by  the  incumbent,  there 
no  reason  for  enquiring  whether  the  absence  has 
confined  to  one  year  or  extended  into  two.     The 
cessity  of  causing  the  church  to  be  served  cannot 
so  measured.     [Cola'idge  J.     Then  why,  in  sect, 
are  the  words   '^  in  the  course  of  any  one  year  '^ 
troduced?]    The  words  are  ^^  for  a  period  excee 
three  months  altogether,  or  to  be  accounted  at  seve. 
times,  in  the  course  of  any  one  year.*'    **  In  the  cou 


I 
in- 


(a)  Sut.  1  &  S  VicL  e.  106.  i.32.,  enacU:  *<  That  ereiy  tpiritnal 
son  holding  any  benefice  shall  keep  residence  on  his  benefice,  and  in 
house  of  residence  (if  any)  belonging  thereto ;  and  if  aoj  such 
shall)  without  any  sudi  licence  or  exemption  as  is  in  this  act  allowed  fi^^ 
that  purpose,  or  unless  lie  shall  be  resident  at  some  other  benefice  ^^ 
which  he  may  be  possessed,  absent  himself  from  such  benefice,  or  froff^ 
such  house  of  residence,  if  any,  for  any  period  exceeding  the  space 
three  months  together,  or  to  be  accounted  at  seYeral  times  in  any  o» 
year,  he  shall,  when  such  absence  shall  exceed  three  months  and  not  ex. 
ceed  six  months,  forfeit  one  third  part  of  the  annual  value  of  the  bcnefic^^ 
from  which  he  shall  so  absent  himself;  and  when  such  abaence 
exceed  six  months  and  not  exceed  eight  months,  one  half  part  **  &c. 
"and  when  such  absence  shall  exceed  eight  months,  two  third  parts"  &c. 
«  and  when  such  absence  shall  have  been  for  the  whole  of  the  year,  tl 
fourth  parts  of  such  annual  value." 
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&C.  may  apply  only  to  the  case,   mentioned  imme-  Qu4fen*t  Bench. 

diately  before,  where  the  months  are  **  accounted  at ' 

several  times:"  and  then  an  absence   for  three  con-        Sharipe 

V. 

^^utive  months  will  come  within  the  enactment,  though  Blucc 
the  months  be  December  1842,  and  January  and  Fe- 
f^*"Uttjy  184S.  {Coleridge  J.  "  In  the  course  of  any  one 
year  **  seems  to  over-ride  all  that  follows  the  words  "  for 
^  period."]  Perhaps  the  words  as  to  date,  in  the  plea, 
^*  to  wit  the  year  commencing  on  the  20th  day  of 
^^chi  A.D.  1842,"  may  be  rejected.  (He  then  argued 
^n  the  other  objections.) 

But,  if  the  proceedings  to  sequestration  are  defective 
^^  any  of  these  grounds,  the  defendant  should  have 
^ed  the  question  by  an  action  against  the  sequestrator, 
^  Was  done  in  Capel  v.  Child  (a).  The  objections  are 
^^^  available  against  a  stranger,  who,  as  the  tenant  of 
'^^s  subject  to  the  rentcharge,  has  paid  it  in  obedience 
^  process  from  the  Consistorial  court.  Cases  which 
*^e  been  mentioned  on  the  other  side  (J),  as  shewing 
^^t  a  statutory  jurisdiction  must  be  executed  with  strict 
'Clarity,  and  should  appear  by  the  proceedings  them- 
^"ves  to  have  been  so  executed,  might  apply  where  the 
^^hop,  a$  an  individual,  exercised  such  jurisdiction : 
^t  the  issuing  of  a  sequestration,  under  sect.  112  of 
*""    1  8c  2  Vict.  c.  106.,  is  the  act,  not  of  the  bishop. 


of  his   Court;    that  clause   directing  that,  when 
Spiritual  person  is  served  with  a  monition  under  the 
ivhich  monition  is  to  issue  under  the  bishop's  hand 

<a)  2  Cro,  .J  /.  558.  ;  &  C.  2  Tyr.  689. 

C^)  y«rMn  ▼.  Earl  of  Hardmcke,  H  A.  If  E,  124. ;  Regina  t.  Matting 

^  Q.  B,  1037.  note  (a) ;    Ckritlie  y.  Unwind  U  A.  ^  E.  S73. ;   Brancker 

^-  ^ofj^KNx,  4  Man,  ^  G.  22G. ;  and  Be  Dent  Commutation,  S  (I  B,  43. ; 

"*A  Wen  ^ted  as  to  Uie  efiVct  of  objections  taken  to  the  fonn  of  the 

^^^  X,  N.  S.  U 
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[___  Consistorial  court  of  such  bishop,  and  be  there  filed,'' 


Sbarpi       gQj  ^{,^  party   monished   may  thereupon   shew  cause 
Bluck.        why  a  sequestration  should  not  issue ;  *^  and  if  such 
spiritual  person  shall  not,  within  the  time  assigned  by 
such  monition,  shew  sufficient  cause  to  the  contrary} 
such  sequestration  shall  issue  under  the  seal  of  the  Con* 
sistorial  court  of  such  bishop,  and  shall  be  served  and 
returned  into  the  registry  of  such  court  in  like  manner 
as  is  hereinbefore  directed  with  respect  to  monitions* 
under  this  act.      The  sequestration  therefore  (onder 
which  the  official  principal  makes  his  warrant)  is  like 
a  fi.  fa.  out  of  this  Court.     If,  under  stat  1  &  2  Viet. 
er.  110.  5. 12.,  an  execution  creditor  were  to  proceed  in  the 
name  of  the  sheriiT  on  a  bill  of  exchange  seized  under 
the  fi.  fa.,  and  thereby  obtain  payment  firom  the  debtor 
of  the  party  owning  such  bill,  the  debtor,  if  again  sued 
on  the  bill,  might  allege  that  payment  without  being 
obliged  to  prove  that  all  the  proceedings  to  execution 
were  regular.     [^Coleridge  J.  Do  you  say  that,  in  a  case 
like  the  present,  there  would  be  a  complete  defence 
even  if  no  monition  had  issued  ?]    There  would,  for  a 
stranger,  who  is  obliged  to  obey  the  writ.     The  prin- 
ciple on  which  sheriffs  executing  process  are  justified 
applies  here.     [^Wigktman  J.     A  sherifi*  is  obliged  to 
execute  process :  is  a  sequestrator  obliged  to  act  in  that 
character?]    This  is  not  the  ordinary  case  of  a  private 
person  taking  out  sequestration  to  recover  a  debt  £Pai^ 
teson  J.  According  to  you  it  would  be  sufficient,  in  such 
a  case  as  this,  to  plead  nothing  more  than  payment 
under  a  sequestration.]    The  argument  goes  that  length. 
The  tenant  of  the  land  subject  to  the  rentcharge  cannot 
dispute  the  writ,  or  oblige  the  sequestrator  to  shew  the 
validity  of  the  proceedings.    The  sequestrator  is  mardy 
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tbe  bailiff  or  agent  of  the  bishop ;  Jones  v.  Barrett  {a\   Quem't  Bench, 

Harding  v.  Hall  {b) :  and,  if  an  action  were  brought  * 

against  him,  it  would  be  enough  for  him  to  shew  the  Shaef* 
writ  only ;  Andrexs  v.  Harris  {c).  The  principle  now  Block. 
relied  npon  is  that  which  was  laid  down  in  AUen  v. 
Dimdas  (d)  (and  with  which  Digby  v.  fVray  (e)  and  the 
•dictum  of  the  Court  in  Philips  v.  Biran  (g),  and  of 
Best],  in  WooUey  v.  Clark {h\  agree)  on  the  subject  of 
Payment  to  an  executor  or  administrator  acting  under 
probate.or  letters  of  administration  which  are  afterwards 
flnnulled :  **  That  every  person  is  bound  by  the  judicial 
ttts  of  a  court  having  competent  authority :  and  during 
(be  existence  of  such  judicial  act,  the  law  will  protect 
every  person  obeying  it."  The  operation  of  the  same 
prioople,  in  favour  of  a  stranger,  is  exemplified  in  S 
&R  Abr.  420.  tit.  Erecutian  (Q>  Hasser  v.  Wallis  (i )  is 
^  a  strong  instance  of  the  validity  ascribed  to  pay(- 
ments  received  by  a  de  facto  claimant 

Srawwell  (Sir  F.  Thesiger  being  absent),  in  reply, 
ff  the  defects  of  authority,  shewn  by  the  averments  in 
^  plea  and  the  documents  as  there  referred  to,  are 
""Mnaterial  as  between  the  plaintiff  and  defendant,  it 
would  be  enough  to  plead,  without  reference  to  any 
pr^ious  dispute  or  proceedings,  that  a  sequestration 
■^  issaed.  The  power  to  issue  sequestration  in  cases 
^  thb  kind  is  given  by  statute,  and  must  be  asserted 
^  the  same  precision  which  is  required  in  other  cases 
of  statutory  jurisdiction.     Many  authorities  shew  that 

(0  haJb.  19S.     See  Berwick  t.  Swanton^  ib.,  note. 

(*)  10  i<:  ^  r.  42.  (c)  1  Q.  B.  S.  17. 

Wsr.iiss. 

(0  8  Aoe.  Ahr.  476.  tit.  BxeetUon  and  AdminUtraton  (E)  IS,  7th  ed. 
Wlam.509.  (A)  5 J?.  ^ -<1W.  744.  746. 

0  I  &ft.  S8. 
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an  order)  made  in  the  exercise  of  such  juriadicti^ 
cannot  be  upheld  by  merely  supposing  the  facts  nece- 
sary  to  give  it.     In  the  case  of  a  sheriff  executing 
fi.  fa.,  intendment  is  made  in  favour  of  the  commi 
law  authority  of  a  superior  court,  having  a  genei 
jurisdiction:  but  actions  are  brought  against  assigns 
to   try  the  validity  of  a  commission  of  bankrupt**  ^^ 
And,  generally,  where  acts  are  to  be  justified  under 
inferior  or  a  merely  statutory  jurisdiction,  the  authoi 
must  expressly  appear ;  Harrison  v.  Wright  (a) :  and 
in  such  a  case,  it  be  clear  that  there  was  no  legal  juc 
diction,   even  an  officer  is  not  protected;    The 
of'  The  Marshalsea  (6),  for   ^^  it  is  not  of  necessitjr 
obey  him  who  is  not  judge  of  the  cause."     Shergdt;^ 
HoUamay  (c),  Regina  v.  Bumaby  ((2),  Bwrnn  v.  CoJi 
ton  {e\  Morse  v.  James  (g),  Morrell  v.  Martin  {h) 
Watson  V.  BodeU  (f )  are  among  the  authorities  on 
point.     iPatteson  J.  mentioned  Thomas  v.  Hudson  {k)*!^ 
As  to  the  illustration  drawn  from  payments  made 
persons  acting  as  executors,  it  is  not  universally  tnu 
that  such  payments  are  valid :   1  Wms.  Executors^  488^ 
et  seq.,  Part  1.  B.  6.  c  3.  (/)•    The  alleged  hardsliip  on 
stranger  compelled  to  pay  arrears  which  be  has  already^ 
paid  under  threat  of  distress  to  another  party  is  onljT^ 
that  which  unavoidably  takes  place  in  many  cases,  andf 
which  the  Interpleader  Act  was  passed  to  remedy.   The 
real  creditor  also  would  suffer  hardship  if  bis  debt 
could  thus  be  transferred  to  another:  and  he  is  entitled 


(a)  ISA/.^*  ff.  816.  818 
(c)  2  Stra.  1002. 
(e)  8  2\  R.  424. 
(A)  SMan.^  {7.581 
{k)  14  J/.  ^  r.  S5S. 
IF.  885. 
(0  Ed.  4. 


(6)  10  Rep.  6S^  76b. 
(d)  2  JLif.  J^cym.  900. 
(g)  WUIet,  1S2. 

(0  uif-f  r.s7. 

Affirmed  on  error,  Thomat  t«  Hudaomf  16  lH  (* 
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to  suppose  that  the  debtor  might  have  resisted  the  Qvffn's  Bench. 
unjust  claim,  or  may  now  recover  what  he  has  paid         ^^^* 
under  it.  .Shaef^ 

Y. 

Cur.  adv.  volt,       J^lvck* 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Ck)urt. 

A  great  many  points  were  raised  for  our  consider- 
ation in  this  case:  but  we  find  it  necessary  to  decide 
^n  favour  of  the  defendant  upon  one ;  because  we  find 
^at  the  plea  in  bar  does  not  give  the  bishop  juris- 
diction to  appoint  a  curate,  and  to  assign  him  a  salary 
on    tlie  non-residence  y)f  the  rector.     The  statement 
^^  that  the  defendant,  the  rector,  was  absent  from  his 
I'ectory  and    benefice,  and    "  had  npt  resided  on  his 
said  rectory  and  benefice  for  nine  months  in  the  year 
<icxt  preceding  the  said  appointment  and  licensing  of" 
the  curate  *^  as  aforesaid,  to  wit  the  year  commencing 
on  the  20th  day  of  March^  a.  d.  1842;  but  had,  for  a 
period  exceeding  three  months,  to  wit  four  months,  in 
^e  coarse  of  the  year  aforesaid,  absented  himself  from 
^is  said  benefice,"  not  being  at  the  time  residing  on 
another  benefice  of  which  he  was  the  incumbent. 

M^e  think  this  is  not  shewn  to  be  such  a  non-residence 
^  authorizes  the  bishop  to  appoint  a  curate ;  because  it 
IS  consistent  with  this  plea  that  the  rector  may  have  ab- 
^led  himself  for  a  time  which  would  go  towards  the 
making  up  of  four  months  at  the  end  of  the  year  ending 
^Ist  December  1842,  and  a  time  which  would  go  towards 
uie  mailing  up  of  four  months  in  the  year  184>d :  and  the 
jearis  made  to  commence,  by  the  120th  section  of  stat. 
l!c2Vict.  c.  106.,  on  the  1st  o^  January^  for  all  the  pur- 
poses of  the  act  not  specifically  excepted  in  that  enact- 

u  3 
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The  claim  of  conusance,  directed  io  the  Lord  Chief  Qyeen*t  Bench. 

Justice  and  the  rest  of  the  Justices  of  this  Court,  recited  

ihat,  by  letters  patent  of  Queen  Elizabeth  in  the  third       Toma 
year  of  her  reign,  it  was  granted  to  the  Chancellor, 
Hifaaters  and  Scholars  of  the  University,  and  their  suc- 
for  ever,  that  the  Chancellor,  &c.,  and  their  sue* 
for  ever,  ^nd  their  deputies  for  the  time  being, 
*'  should  have  conusance  before  themselves  of  all  and 
all   manner  of  personal  pleas,  as  well  of  debts,  ac- 
eoutits  and  all  other  contracts  whatsoever  and  injuries, 
as  of  trespass  agunst  the  peace,  and  of  all  misprisions, 
inrithin  the  said  town  of  Cambridge  and   its   suburbs 
begun  and  made,  or  at  any  time  thereafter  to  be  begun 
or  made  (mayhem  and  felony  only  excepted),  where 
and  whensoever  any  Master  or  Scholar  or  Servitor  or 
Common  Minister. of  the  said  University  should  be 
one  of  the  parties;   and  that  all  and  singular  such 
like  pleas  and  trespasses  aforesaid  the  Chancellor  and 
Sdiolars,  and  their  deputies  and  their  successors,  should 
^o\A  and  finally  determine  wheresoever  within  the  town 
^  suburbs  of  the  same  town  as  they  should  think  fit, 
^  execution  thereof  should   make  according  to  the 
laws  And  customs  aforetime  used :   and  that  the  said 
Court  of  the  Chancellor,  Masters  and  Scholars  upon 
^  pleas  and   the  trespasses  aforesaid  should  be  a 
Court  of  Record,  and  that  of  such  like  actions,  com- 
plaints, suits  and  trespasses,  as  well  official  as  private, 
Kcording  to  the  aforesaid  laws  and  customs  (a)  should 
enquire,  know,  hear  and  finally  determine  in  the  same 
manner  and  form  as  aforesaid  they  were  accustomed ; 
and  as  well  by  amerciaments,  according  to  the  (a)  sound 


(a)  Sic 
V  4 
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[ bodies  of  delinquents  and  contamacioas  and  guilty  per- 

TuKKcji       3QQ3^  ^  compel  all  and  singular  delinquents  and  defend* 

Batxs.        ants  in  any  such  like  actions,  complaints  and-  trespassei 

to  appear  and  answer  in  the  same  actigns,  complaint] 

and  trespasses,  and,  if  any  delinquent  or  defendant^  oi 

any  delinquents  or  defendants,  in  any  such  like  actioo. 

complaint  or  trespass  should  be  convicted,  to  call  upon 

all  and  singular  such  like  delinquents,  guilty  persom 

and  defendants    to    make  satisfaction    concerning  al 

things  of  which  they  should  have  been  convicted,  or  aoj 

one  of  them  should ;  have  been  convicted,  according  Ic 

the  laws  and  customs  of  the  said  University  aforetim 

in  use,  or  according  to  the  statutes  of 'the  kingdom  ol 

England  then  published  or  thereafter  to  be  publishied : 

and  that  as  well  the,  justices  assigned  or  to  be  assignee 

to  hold  pleas  before  the  said  late  Queen "  &&,  *'  anc 

the  Justices  of  the  bench  "  &c.,  ''  as  all  other  judge 

whatsoever,  in  the  presence  and  absence  of  the  saki 

Queen,  her  heirs  and  successors,  to  the  said  Chancellor, 

and  his  successors  and  the  {a)  deputies,  should,  withoal 

any  difficulty  or  impediment,  allow  the  conusance  of  all 

the  aforesaid  kinds  of  pleas;  andthat  no  justice  or  judgej 

in  the  presence  or  absence  "  &c.,  "  or  mayor,  bailiff  oi 

other  minister,  should  intermeddle  concerning  the  said 

pleas  or  any  of  them,  nor  put  the  party  to  answer  be^ 

fore  them,  but  that  that  party  before  the  said  Chancelloi 

and  his  successors,  or  the  deputies  there,  only,  should 

be  acquitted  or  punished  in  form  aforesaid,   and   not 

elsewhere  or  otherwise ;  and  that  all  and  singular  writi 

in  such  like  pleas  and  trespasses  made  or  to  be  made 

contrary  to  the  said  ^Queen's  grant  should  be  by  Ian 

(ft)  Sie. 
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noil'* (a).    The  claim  also  recited  stat.  IS  Eliz.  r.  29.9   QueerCs  Bench. 
confirming  the  above    letters    patent   and  all   others  ^* 

grsDted  to  4he  University  by  the  Queen's  progenitors       Turmkr 
or  predecessors.    The  claim  then  proceeded :  *^  And        Batis. 
whereas  an  action  hath  lately,  as  is  allegedi  been  com- 
menced in  Her  Majesty's  Court  of  Queen's  Bench  at 
Westminsier  against  the  Rev.  WiUiam  BateSf  Fellow  of 
driit  College  in  the  said  University,  and  a  Pro-proctor 
of  the  said  Uoiversity,  together  with  WiUiam  Bush  and 
Ckarks  WoodSj  both  of  the  town  of  Camifridge,  servants 
of  the  same  University,  at  the  suit  of  Henry  Turner  ; 
and  the  said  IV.  B.f  W.  B.  and  C.  W.  have  been  seve- 
nilly  served  with  a  writ  of  summons  issued  out  of  the 
saidCoart«   whereby"  Sec;   reciting  the  writ,   which 
commanded  them  to  enter  an  appearance  in  Q.  B.  *^  in 
*n  action  of  trespass  at  the  suit  of  the  said  H.  7\ ; 
against  the  form  of  the  privilege  aforesaid  :  We  certify 
and  signify  to  you  that  the  said  JV.  BateSf  before  and  at 
the  time  of  suing,  summoning  and  impleading  aforesaid, 
was  a  Pro-proctor  of  the  said  University,  and  a  Fellow 
of  ChriU  College  aforesaid,  and   resident  within   the 
sAinCi  and  registered   in  the  book  of  matriculation  of 
the  said  University,  and  still  is  a  resident  member  of 
tbe  University :  Therefore  we  pray  you  that,  by  virtue 
of  the  privileges  to  us  in  this  behalf  granted,  confirmed 
and  enacted,  as  soon  as  you  shall  have  inspected  these 
our  letters  significatory  and  claim,  you  will  be  pleased 
to  snqiend  all  further  process  and  execution  thereof 
^ost  the  said  tV»  Bates,  fV.  Bush  and  C.  WoodSf  and 
tJiem  from  your  Coturt  freely  to  dismiss  without  any  ex- 
peoce;  and  that  you  will  be  pleased  to  remit  the  conu- 

(«)  On  the  argument  in  Banc  it  was  contended  that  the  charter  vran  in 
some  rejects  inaccurately  translated. 
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sance  and  final  decision  of  the  said  acticm  &c.  to  w 
according  to  the  form  and  efiect  of  the  privil^es  afore 
said ;  by  virtue  of  which  said  privileges  them  the  uin 
W.  Batesy  W.  Bush  and  C.  Woods  for  persons  privilege 
and  of  the  jurisdiction  of  the  University  aforesaid,  an 
the  conusance  and  final  determination  of  the  actio 
aforesaid,  we  challenge  and  claim  by  these  present! 
Dated  under  the  seal  of  the  office  of  Chancelior  **  &e 
9th  December,  7  Vict.  a.  d.  1843.  (Signed)  <«  fF.  Hod^ 
soriy  Vice  Chancellor." 

To  the  claim  was  annexed  a  certificate,  under  th 
hand  and  seal  of  the  Vice  Chancellor,  <<  that  WUUm 
Bates  was  matriculated  a  pensioner  of  Ckrisi  CoUeg 
in  this  University  of  Cambridge  on  the  14th  day  ciNi 
vember  a.  d.  1831."  The  registrar  of  the  Univerril 
made  affidavit  to  the  same  efiect,  and  verified  tl 
signature  of  the  Vice  Chancellor  to  the  certificate,  an 
the  seal  affixed  to  each  document;  and  likewise  h 
signature  and  seal  to  a  power  of  attorney,  entered  o 
the  rolls  of  the  Court,  whereby  he,  as  Vice  Chanoello 
locum  tenens  and  deputy  of  the  Chancellor,  Mastei 
and  Scholars,  appointed  George  Joseph  Thnss  and  CK 
metU  Tmhoayj  and  either  of  them,  attorneys  and  attomc 
of  the  Chancellor,  Masters  and  Scholars  to  claim  an 
defend  the  liberties  and  privileges  of  the  Universi^  i 
the  said  action. 

Mr.  BaieSi  and  Bush  and  WoodSf  made  affidavit  respei 
tively  of  having  been  served  with  copies  of  the  vmt  < 
summons.  Bates  deposed  that  he  was  a  resident  men 
ber  of  the  University,  Master  of  Arts  and  Fellow  &< 
and  a  Pro-proctor ;  that  the  supposed  trespass  was  i 
act  done  by  him,  on  29th  November  then  last,  in  di 
charge  of  hb  duty  as  Pro-proctor ;  that  the  oouita 
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the  Chineellor  of  the  University  are  regularly  holden  Qu^n't  Bench. 

within  tbe  limits  of  the  same,  for  the  trial  of  all  causes  

trisiog  within  its  jurisdiction ;  that  deponent,  at  the       Turkb& 

time  of  the  issuing  and  service  of  the  writ,  and  still,        Bats& 

was  liable  to  be  sued  by  the  plaintiff  in  that  Court ;  and 

that  die  cause  of  action,  if  any,  arose  within  the  liberty 

of  the  said  University,  that  is  to  say  within  the  town  and 

suburbs  of  Qimbridge^  and  not  elsewhere.     Bush  stated 

^  that  he  now  is,  and  for  five  years  last  past  hath  been, 

a  common  servant  of  the  said  University  of  Cambridge^ 

called  a  Proctor's  man,  and  that  the  supposed  trespass 

for  which  this  action  is  brought  was  an  act  done  by 

hi^  OD  the  29th  day  of  Nooember  last  in  the  discharge 

of  his  doty,  in  obedience  to  the  order  of  the  defend- 

nt  WUUam  BaieSj  a  Pro*proctor  of  the  University/' 

Waolit  affidavit  on  this  point  was  in  all  material  re* 

spects  the  same.    Bush  and  Woods  both  stated  that  they 

v^  fiftble  and  willmg  to  be  called  upon  to  answer  the 

plaintf  in  the  Vice  Chancellor's  Court. 

All  these  affidavits  purported  to  be  sworn  before 
^  (/•  £  MarshaUj  a  commissioner  &c." 

Paiteson  J.  indorsed  on  the  roll :  *'  Claim  made  this 
11th  day  of  December  1843;  and  let  a  summons  issue 
to  sheir  cause  why  the  conusance  should  not  be  allowed. 
J'Patlesonj  December  11th,  1843." 

The  plaintiff  made  affidavit  in  answer  {December  IDth): 
^at  the  defendants,  on  the  29th  November  &c.,  entered 
his  house,  situate  in  Bridge  Street  in  the  borough  of 
CMridgef  and  then  broke  and  damaged  the  doors  of  the 
said  house ;  that  the  action  was  brought  for  those  tres- 
passes*; and  that  plaintiff,  at  the  time  of  the  commission 
thereof,  and  of  the  commencement  of  this  action,  was, 
aad  oontiiiiially  thence  hath  been,  and  now  is,  a  burgess 
of  the  borough  of  Cambridge  &C  :  And  that  Bush  and 
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_  _  *  _  passes  &C.9  and  at  the  time  of  the  commencement 
^"V!"  this.'action,  and  thence  continually  have  been,  and 
BATxa.  Qf  g^  a  constables  in  and  for  the  University  of  Cofn&'i^a^ 
appointed  and  acting  under  and  by  virtue  of  a  cert^ 
act  of  parliament"  &c.  (a)  (6  G.  4.  c.  970 »  *^  ^^^  ^ 
this  action  is  brought  against  them  for  and  in  resp^'' 
of  acts  done  by  them,  the  said  W.  B.  and  C.  W^  ^ 
execution  of  their  said  ofSce/' 

The  plaintiff's  attorney  also  made  affidavit  (Deceai)^ 
19th),  stating  that  the  mayor,  bailiffs  and  burgesses  C^ 
Cambridge  were  a  prescriptive  corporation,  and  reciUo0 
charters  of  King  John  and  Henfy  III.,  the  latter  granla-^ 
ing  to  the  burgesses  of  Cambridgey  among  other  things 
that  they  *'  might  plead  within  the  town  all  plead 
touching  their  liberty,  as  well  de  vetito  namio  as  othefl 
pleas,  which  they  might  plead  without  his*'  (the  king's]! 
*^  justices,  so  that  neither  any  sheriff  or  other  thfi 
king's  bailiff  might  intromit  in  anything  belonging  tc 
their  liberties,  unless  by  default  of  the  said  burgesse:^ 
or  their  bailiffs."  The  affidavit  also  stated  instances 
in  which  the  mayor  and  bailiffs  had  claimed  wad 
been  allowed  conusance  of  personal  actions  brought 
in  the  King's  Bench  and  (in  7  B.  2.)  in  the  Hall 
of  the  King's  House  at  Cambridge  before  the  steward 
and  marshal  of  the  King's  House :  and  that  there  is  an 
ancient  prescriptive  Court  of  record  in  the  borough, 
called  the  Court  of  Pleas,  now  held  weekly  before  the 
Recorder,  having  conusance  of  all  actions,  real,  personal 
and  mixed,*arising  in  the  borough,  and  which  sits  eight 
times  a  year  for  the  trial  of  issues  in  law  and  fact. 
The  plaintiff's  attorney  afterwards  {December  82d) 

(s)  *<  For  the  better  prewnration  of  the  pcsce  and  good  orte  ia  Ihi 

UnivcTiitici  of  England,** 
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nrmde  another  affidavit,  stating :  that  J.  E.  Marshall^  the  Queen*a  Bench. 

ccMnmissioner  before  whom  were  sworn  the  affidavits  of  * 

the  registrar  and  of  the  three  defendants,  was,  when  those  TuKvica 
aflBdavits  were  sworn,  and  now  is,  '^  the  partner,  in  the  Batss. 
profession  of  an  attorney  and  solicitor,  of  G.  J,  Twiss^ 
gentleman^  who  was,  when  the  said  affidavits  were  seve« 
rally  sworn  as  aforesaid,  and  who  now  is,  the  attorney  for 
theUniversity  of  CumirfW^^  and  for  the  Vice  Chancellor 
thereof,  and  is  employed,  as  such  attorney,  in  making 
daim  of  conusance  of  this  cause  "  on  behalf  of  the  said 
UoiYersi^  and  Vice  Chancellor:  and  that  Tooiss  and 
^^ttrAdll  *<were,  at^the  time  when  the  said  affidavits 
^^'ere  severally  sworn,  and  now  are,  the  attorneys  of  the 
'^  defendants  in  the  defence  of  this  action.'* 

After  hearing  on  the  summons,  it  was  arranged,  with 

^sancdon  of  the  learned  Judge,  that  the  motion  should 

1^  made  in  full  Court,  that  the  defendants  should  be 

*t  liberty  to  put  in  an  affidavit  on  the  point  affecting  the 

pTat,  and  that  cause  should  be  shewn,  in  the  first  in- 

itoce,  on  all  the  affidavits. 

IVrsi  accordingly  deposed   as  follows*      That  he 
cvried  on  the  business  of  an  attorney  and  solicitor  in 
^^^'^idge^  in  copartnership  with  J.  E.  Marshall^  under 
^  finn  of  TSsiss  4*  Marshall     That  deponent  was  the 
^^^oniKf  and  solicitor  of  the  Chancellor,  Masters  and 
SdM)lars  of  the  University  of  Cambridge^  appointed  by 
^'Vte  of  a  resolution  of  the  Heads  of  Houses  of  the 
l^nhrersity,  on  or  about  20th  November  1838,  and  had 
io  coQtinued  ever  since*     And  that  Marshall  and  depo- 
nent *<  are  not  jointly  the  attorneys  or  solicitors  to  the 
said  Chancellor,  Masters  and  Scholars ;  but  he,  this  de- 
ponent, solely  holds  the  said  appointment.''     **  That 
be,  as  such  attorney  "  &c.  <*  to  the  said  University  as 
aforesaid,  and  hot  jointly  with  the  said  J.  E.  Marshall^ 


^00 


Q.B.   HILARY  VACATION, 


Vohtme  X, 

1847. 

TUKKXR 


was  employed  by  the  Vice  Chancellor  of  the  said  Uni- 
versity to  make  claim  of  conusance  of  the  above  named 
caase  on  behalf  of  the  said  Chancellor  "  Sec,  and  did 
accordingly  prepare  the  said  claim,  and  certain  affidavit! 
to  accompany  the  same,  which  were  sworn  before  thi 
said  J.  E.  Marshall.  That,  on  9tb  December  1848,  whec 
the  said  affidavits  were  sworn,  '*  deponent  was  not,  noi 
had  been,  nor  was  nor  had  been  the  said  firm  of  7mt  4 
Marshal^  or  the  said  J.  E.  Marshall^  in  any  mamiei 
concerned  in  this  cause  for  the  said  defendants,"  Baiet 
Bush  and  Woods^  "  or  any  of  them,  as  attorneys  oi 
otherwise ;  and  that  the  only  ins^uctions  received  bj 
this  deponent  or  his  said  partner  in  relation  to  the  above 
named  cause  were  and  are  the  instructions  given  to  him, 
this  deponent,  by  the  said  Vice  Chancellor,  to  do  what 
was  necessary  for  and  on  behalf  of  the  said  Chancellor 
Masters  and  Scholars,  in  making  and  establishing  th" 
said  claim,  and  no  further."  *^  And  that  neither  h« 
this  deponent,  nor  his  said  partner,  nor  the  said  firm  c 
Twiss  4*  Marshall,  gave  instructions  to  the  agents  B 
this  cause,  or  any  other  person,  to  cause  an  appeanOM 
to  be  entered  for  the  defendants  therein."  ' 
In  HUaty  term,  1844  (a), 


Sir  W.  W.  EdleU^  Solicitor  Oeneral,  moved  that 
claim  should  be  allowed :  and  he  contended  that 
objection  to  the  jurat  was  answered  by  Tmsi%  affida' 
which  clearly  shewed  that  Marshall  had  no  share  in  i 
profits  arising  from  the  conduct  of  the  case.  (He 
proceeded  to  argue  on  the  other  points :  but  the 
desired  that  the  preliminary  point  should  be  first 
posed  of.) 


(a)  Jamuify  S9th.    Before  Lord  Venman  C  J.,  PaUettm,  Cokri^ 
and  Wighiman  Jt. 
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Kdfy  and  Andrews   shewed  cause  in  the  first  in^  Queen's  Sench. 

1 847« 
stance.     It  is  not  distinctly  sworn   that  Marshall  is   * 

oot  interested  in  the  profits :  all  that  appears  is  that       '^^^^^ 
ke  was  not  appointed  attorney  for  the  University.     If       Batm. 
^^tarskaU  were  called  as  a  witness  to  the  swearing,  and 
^  otjection  on  the  ground  of  interest  could  now  be 
^en,  he,  if  sharing  the  profits,  would  be  interested, 
^   much   as   Tkoiss.^    There   is   no  rule   of   Court 
^'^'ectly  iqpplicable:  but  the  practice  is  fully  under- 
wood.   The  Rule  of  the  Court  of  King's  Bench,  K  T. 
^^  G.  2.  (a),  is  as  follows :  **  Whereas  the  swearing 
of  affidavits  before  commissioners  authorized  to  take 
^^Sdavits  in  this  Court,  in  causes  wherein  such  com- 
''^issioner^  are  ccmcemed  as  attorneys  for  the  parties 
^^^  ^bose  behalf  such  affidavits  are  made,  is  and  hath 
"*^cu  disallowed  as  irregular,  which,  with  respect  to 
^'^davits  made  of  the  cause  of  action  before  process 
out,  in  order  to  hold  the  defendants  to  bail,  hath 
found  inconvenient,  it  is  ordered,  that  from  and 
ir  the  last  day  of  this  term,  all  affidavits  of  any 
^^Use  of  action  before  process  sued  out  to  hold  de- 
^Odants  to  bail,  may  be  sworn  before  any  commissioner 
^^uthorised  to  take  affidavits  in  this  Court;  although 
^^leh  commissioner  be  concerned  as  attorney  for  the 
plaintiff;  and  shall  be  deemed  to  be  regularly  taken." 
*Xliat  clearly  recognises  the  general  contrary  practice. 
That  this  practice  included  the  partner  of  the  attorney 
ont  the  record  appears  from  Bait  v.  Vaisey  (J).    Now, 
hj  a  Gen.  Ha.  2  W.  4.  I.  8,  6.  (c) :  "  No  affidavit  of 

• 

(a)  ^wodft  Rules,  K.  JB.  139.  There  is  a  rule  in  a  P.,  of  E.  T. 
^^  ^>  If  which  if  to  the  same  effect^  and  extends  the  allowance  to  affi- 
wv'tti  "  of  the  senrice  of  process  where  only  a  common  appearance  is 
''S^"    Ptacod^s  Mules,  C  B.  ISO. 

W  I  ftioi  1 16.  [(c)  SB,  If  Ad.  374,  375. 
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the  service  of  process  shall  be  deemed  sufficient  if 
mad^  before  the  plaintiiF's  own  attorney,  or  his  cl«rk'' ; 
and,  ^^  Where  an  agent  in  town,  or  an  attorney  in  the 
country  is  the  attorney  on  the  record,  an  affidavit  sworn 
before  the  attorney  in  the  country  shall  not  be  received; 
and  an  affidavit  sworn  before  an  attorney's  clerk  shall 
not  be  received  in  cases  where  it  would  not  be  receiv- 
able if  sworn  before  the  attorney  himself;  but  this  rule 
shall  not  extend  to  affidavits  to  hold  to  bail."  This 
shews  that  the  principle  is  not  confined  to  the  attorney 
on  the  record.  [Patteson  J.  In  Doe  dem.  Grant  v. 
Roe  {a)  my  brother  Coleridge  held  that  the  last  men- 
tioned rule  does  not  extend  to  the  clerk  of  an  attop* 
ney  applying  to  have  his  client  let  in  to  defend  in 
ejectment.]  At  that  stage,  the  client  was  not  a  party 
to  any  cause.  And  it  may  be  doubted  whether,  even  so 
explained,  the  case  does  not  go  too  far.  When  an 
affidavit  was  made  to  hold  to  bail,  there  was,  properlj 
speaking,  no  cause  in  existence:  yet  it  appears  tbatf 
but  for  the  special  rule  which  has  been  cited,  such 
affidavit  could  not  be  sworn  before  the  attorney  for  the 
plaintiff.  [Coleridge  J.  I  think,  according  to  the  old 
practice,  the  Court  of  Common  Pleas  allowed  affidavits 
to  be  sworn  before  the  attorney  in  the  country,  not 
being  the  attorney  on  the  record  (i).  Patteson  J.  I  do 
not  see  how  the  University  is  a  party  to  this  record 
at  all.]  The  claim  of  conusance  is  analogous  to  a  suit 
at  law :  it  becomes  a  matter  of  record,  and  may  be 
pleaded  or  demurred  to  (r).  The  special  power  of  at« 
torney,  it  is  true,  is  granted  to  one  only  :  but  that  is  so 
on  other  records;  and  the  argument  founded  on  this 

(a)  5  Dowl,  P.  C.  409.  (6)  See  Read  t.  Co(*ptr^  5  Jkiun.  89l 

(c)  See  Leaangby  v.  Smith,  2  Wits,  406.  409>  410.     And  p.  309,  posL 
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&ct»  if  good,  would  at  once  make  the  rule  inapplicable   QitetH*$  Bench. 
10  any  case  to  the  partner  of  the  attorney  on  the  record. 1_ 


The  pnctical  question  is  whether  the  commissioner  be       Xu»"'k 
not  interested  in  the  profits  to  be  derived  from  the  pro-       3atu. 
ceeding  by  his  partner,  the  attorney  employed  to  prose- 
cate  the  claim  of  conusance. 

Sr  W.  W.  FiJIeit,  Solicitor  General,  Starkie,  Cow- 
^'f^aod  Cleash/f  contra.    It  may  be  doubted  whether  a 
daim  of  conusance  be  a  proceeding  to  which  the  general 
nile  is  applicable  at  all    There  are  no  costs  to  be  re- 
covered from  the  opposite  side  so  as  to  give  the  attorney 
tt  interest  in  the  event.    [Lord  Dentnan  C.  J.    The 
ittoniey  for  a  party  moving  for  a  criminal  information 
noQot  take  the  affidavits :  I  think  there  is  a  case  to 
dut  effect  in  Keryon^s  Notes  {a) :  we  have  repeatedly 
scted  on  that  principle.     Proceedings  for  an  informa- 
tion may  produce  profits :  they  are  causes  to  this  extent 
^  least]    Bex  v.  Wallace  {b)  certainly  is  an  authority 
in  the  case  of  an  attachment.     But  here  the  attorney  re- 
presents a  party  who  comes  only  to  insist  that  the  right 
of  trial  is  in  himself.     In  Williams  v.  Hockin  (c)  a  mo- 
tion was  made  to  vacate  a  bond,  warrant  of  attorney 
and  judgment  thereon,  for  securing  an  anpuity,  and 
tiiat  the  sums  levied  in  execution  might  be  returned, 
^  aa  affidavit  sworn  before  a  commissioner  who,  as 
appeared  by  affidavit  on  the  other  side,  had  stated  that 
*'  be"  was  about  to  move  to  set  aside  the  annuity,  and 
who  bad  been  the  legal  adviser  of  the  defendant.    It  ap- 
peared, however,  that  the  commissioner  was  neither  the 

(«)  ProlMblj  Met  v.  Gaobr  of  Iprnmch^  2  Ken,  Notes,  421.    See  Regma 
▼.  Mum,  \  DowL  P.  C,  N.  8.,  865. 

(A)  3  T.B.  40S.  (c)  8  Taunt.  435. 
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attorney  nor  London  agent  in  the  cause ;  and  the  Court 
of  Common  Pleas  held  that  the  rule  applied  only  to  the 
attorney  in  the  cause,  and  received  the  affidavit  objected 
to.    [Paiteson  J.     That  may  be  one  of  the  cases  whidi 
gave  rise  to  the  rule  of  HiL  2W.4f.h  6.  (a) :  our  practioe 
differed  from  that  of  the  Court  of  Common  Pleas.    Ctde* 
ridge  J.     It  has  been  held  in  the  Exchequer  that  the 
affidavit  of  service  of  declaration  in  ejectment  may  be 
sworn  before  the  attorney  in  the  cause  (&)•]    The  affi* 
davit  here  might  have  been  sworn  before  Taiss  himselL 
But,  as  it  isi  it  is  not  even  sworn  before  the  attomejf 
for  the  University,  who  has  a  special  and  individual 
appointment  from  the  Heads  of  Houses.    Even  if  Mai^ 
shall  partook  of  the  profits,  that  would  not»  as  against 
the  University,  put  him  and  them  in  the  relation  of  aU 
torney  and  client.  Where  a  firm  is  employed^  the  partner 
of  the  attorney  on  the  record  may  perhaps  be  vrithin 
the  rule :  but  here  the  commissioner  is  not  the  attonuy 
for  the  University  or  the  defendants  in  any  sense. 

Cur.  adoB  tuft. 


Their  Lordships  delivered  judgment  on  this  point  on 
the  following  day  {January  SOth). 

Lord  Denman  C.  J.  We  have  given  this  question  a 
fuller  consideration  than  we  at  first  thought  would  have 
been  required.  Some  doubt  may  perhaps  be  felt  as  to 
the  reason  of  the  general  rule :  but  it  has  been  acted 
on  for  ages  in  courts  of  common  law.    In  Smiik  t. 


(a)  SB.  ^A<LS16. 

(6)  See  Dot  dbn.  Gm^wt  Y.£0e,SF.|r  J.  5284.»befontba  Rule  qfAL 
2  IT.  4.  I.  3.    It  aeems  that  the  service  of  the  dedarttka  in 
was  conaideisd  proeesa* 
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Woodr^  (a)  the  Lord  Chief  Baron  Rkhardsy  sitting  in  Q»eenH  Bench. 
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equity,  and  finding  that  the  practice  there  was  to  re- [_ 

cdfe  affidavits  sworn  before  the  attorneys  of  the  parties,  Toemei, 
directed  that  thb  should  not  be  done  for  the  future,  Batu. 
tbos  making  a  mle  where  none  existed  before :  and  a 
General  Order  (6)  to  that  effect  was  afterwards  made 
on  the  equity  side  of  the  Court.  It  would  be  very 
dangerous  if  we  were  now  to  act  in  contradiction  to  a 
nde  established  for  so  many  years.  We  must,  there- 
lore,  consider  it  to  be  in  full  operation.  But  here,  by 
Ur  construction,  I  think  that  Marshall  is  not  to  be 
eoDsidered  as  the  partner  of  Twtss.  It  is  argued  that 
a  similar  answer  might  be  made  wherever  there  are  two 
^ttomqrs  in  partnership,  one  of  whom  is  the  single 
^ittomey  on  the  record :  but  certainly  we  should  never 
give  effect  to  the  objection  where  the  two  could  not  be 
considered,  in  some  way,  partners  as  to  the  particular 
ciQse.  The  statement  here  is  that  7\Diss  was  appointed 
^Kttomey  and  solicitor  of  the  University  by  appointment 
frm  the  Heads  of*  Houses,  and  that  he  holds  the  ap- 
pomtment  solely,  and  not  jointly  with  Marshall ;  and 
dntt  he  was  employed,  and  not  he  and  Marshall  jointly, 
to  make  this  claim  of  conusance;  and,  further,  that 
neither  he  nor  Marshall^  as  a  firm  or  separately,  had 
been  concerned  in  the  cause  itself.  Marshall  therefore 
tt  dearly  not  within  the  rule. 

Patteson  J*  I  certainly  did  express,  at  chambers, 
an  opinion  that  the  affidavits  ought  not  to  be  sworn 
before  the  partner  of  the  attorney  making  the  claim  of 
coirasance:  bnt  I  thought  it  a  proper  question  to  be 

(a)  6  Price,  S30.  (6)  JvfyU,  2G.4.;  9  Price, 478. 
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considered  by  (he  whole  Court.  It  is  new  to  have 
these  questions  brought  before  a  Judge  at  chambers; 
but)  no  doubt,  that  roust  occur  in  business  which  is  tc 
be  transacted  in  vacation  as  well  as  term.  The  mle»  a! 
I  thought  and  still  think,  applies  wherever  there  is  thi 
relation  of  client  and  attorney  between  the  party  oi 
whose  behalf  the  affidavits  are  made  and  the  com< 
missioner.  In  Batt  v.  Vaisey{a)  the  rule  was  ex- 
tended  to  the  partner  of  the  attorney;  and  why] 
Because  the  relation  of  attorney  and  client  ordinarilj 
exists  between  the  firm  of  the  attorneys  and  the  client : 
that  is  the  ordinary  practice;  and  it  is  this  wbidi 
creates  the  partnership  in  the  particular  cause.  TIm 
rule  therefore  ceases  to  be  applicable  where  the  com 
missioner,  who  is  a  partner,  is  shewn  not  to  be  con 
nected  with  the  cause  as  attorney.  That  is  so  here 
Twiss  is  appointed,  solely,  for  the  University,  by  tk 
Heads  of  Houses,  and  solely  makes  this  claim  on  th^ 
behalf.  MarshaUj  therefore,  does  not  stand  to  tb 
University  in  the  relation  of  attorney. 


Coleridge  J.  I  am  entirely  of  the  same  opinioik 
If  a  partnership  were  subsisting  here,  it  might  be 
necessary  for  us  to  settle  a  principle  as  to  which  dif- 
ferent opinions  might  be  entertained.  But  into  that  we 
need  not  go.  I  think  that,  if  Marshall  were  the  partner 
of  the  attorney  for  the  University,  there  would  be  a 
good  objection  to  these  affidavits,  although  this  is  nol 
strictly  a  cause  between  pnrty  and  party ;  for  otherwise 
the  rule  would  be  without  effect.  Then  the  questioi 
arises  whether  Marshall  is  a  partner:  if  he  be  so^  ii 


(a)  1  Frice,  116. 
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the  sense  in  which  members  of  a  firm  of  attoraeys  are  QttenU  Stnek. 

generally  partners  of  the  one  who  is  attorney  on  a  * 

leoord,  the  rule  must  apply.    But  here  it  seems  that       ^uk"»- 
the  &ct8  are  otherwise.     Twiss  had  nothing  to  do  with        Bates. 
the  cause  of  Tlirner  v.  BaUs :  but  he  held  an  appoint- 
ment from  the  Heads  of  Houses  as  attorney  to  the 
Voifefsity  on  behalf  of  which  he  makes  this  claim  of 
conosaoce.    ManhaU^  though  partner  in  the  general 
businessy  has  nothing  to  do  with  the  University's  claim. 
There  is  no  improbability  in  this:   nothing  is  more 
common  than  a   partnership  which  does  not  include 
some  particular  transaction.    Are  we  then  to  look  at 
the  dq>ositions  on  this  point  with  any  particular  sus- 
picion?   I  think  not:   the  facts  are  sworn  to  most 
positively  :  and  they  do  not  raise  the  question  {a). 

The  argument  on  the  question  whether  or  not  the 
claim  of  conusance  should  be  allowed  stood  over  till 
TrinUy  term,  1 845,  when 

KeUif  and  Andi'ews  shewed  cause  (&)•  The  plaintiff's 
^(lavit  shews  that  Bush  and  Woodsy  at  the  time  of 
^^mmitting  the  trespasses,  were  constables  for  the 
{University,  appointed  uiider  stat.  6  G.  4.  c.  97.  ^.  !•, 
sod  that  they  are  sued  for  acts  done  in  execution  of 
tbatoflSce.  But,  by  a  proviso  in  sect.  1,  it  is  enacted, 
^  tbat  every  such  constable,  for  any  act  done  by  him 
in  the  execution  of  his  office,  shall  be  liable  to  be  sued 
or  indicted  in  the  courts  of  common  law,  notwith- 

(a)  Wightman  J.  was  not  in  Court 

{b)  Jmne  10th.  Before  Lord  JDenman  C.  J.,  Puiiuon,  ffilHami  and 
Coleridge  Js,  Paiteton  and  WiUiama  Js.  expressed  doubt  whether  thejy 
being  members  of  the  Universiij,  ought  to  take  part  in  the  decision  ;  but 
tbe  plaintiir*s  counsel  said  that  there  was  no  objection  on  their  side. 
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standing  mich  constable  may  be  a  member  of  the 
University,  and  notwithstanding  any  claim  of  oognizance 
or  privilege  whatsoever."  The  claim  therefore  cannot 
be  supported  as  to  Bush  and  Woods ;  and  the  circnm-> 
stance  that  a  party  not  a  constable  is  joined  with  them 
cannot  prevent  the  statute  from  operating  in  their  case. 
(Several  other  objections  were  made ;  but  the  report  u 
confined  to  the  points  noticed  by  the  Court  in  giving 
judgment) 


Startief  Ccfoling  and  CUadn/^  contr^  {a).  The  ckose 
cited  applies  where  there  is  an  ^^act  done**  in  the  oflke 
>  of  constable.  The  aflSdavits  here  do  not  shew  that,  hot 
only  that  Bush  and  Woods  were  constables,  and  that  *^  thb 
action  is  brought"  against  them  *^  for  and  in  reqiect  of 
acts  "  done  by  them  in  the  execution  of  that  office.  The 
nature  of  the  acts  ought  to  have  been  shewn,  or  at  least 
the  belief  of  some  deponent  stated  that  certain  acta 
which  had  taken  place  were  done  in  execution  of  the 
office.  ( The  Court  desired  to  bear  all  the  counsel  for 
the  University  on  this  point,  before  proceeding  to  the 
others.)  The  deponents,  in  efiect,  swear  to  nothing 
more  than  their  view  of  the  statute  as  applying  to  the 
case.  They  do  not  explain  how  Bates  and  the  other 
two  parties  are  connected  as  defendants.  It  does  not 
appear  that  BateSy  as  Pro-proctor,  could  give  orders  to 
them  as  constables.  ^Coleridge  J.  The  act  does  not 
give  the  Proctors  or  Pro^roctors  authority  to  em* 
ploy  persons  as  constables.  But,  if  we  find  a  Pnn 
proctor  employing  these  persons  to  break  into  a  house, 
must  not  we  conclude  that  they  were  acting  as  con* 


(a)  Jwte  nth.     Before  the  Mine  Jadgei. 
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stables?]    The  Court  cannot  judicially  come  to  such  a  Quten*M  Bench. 

1847 
oondu8ion«     But,  further,  the  plaintiff  is  not  entitled  to  [__ 

be  heard  on  afSdavit     The  claim  of  conusance  is  sup-       Tuknu 

ported  by  an  affidavit,  but  that  is  done,  as  in  the  case       Batsi. 

of  a  plea  in  abatement,  to  inform  the  Ck)urt«     The 

opposite  party  cannot  put  in  affidavits :  if  the  claim  is 

nnlbanded  in  law  or  in  fact,  he  must  plead,  accotdingly* 

That  this  may  be  done  appears  from  the  judgment  of 

WSaai  C.  J.  in  Leasingby  v«  Smith  (a).     [Patteson  J. 

Tbe  plaintiff  does  not  contradict  your  affidavits;  he 

would  say  that  they  furnish  only  half  the  truth.     Cole^ 

fUgeJ*    A  man  might  be  a  common  servant  of  the 

Uaifersi^,  and  a  constable  too.]    The  plaintiff  might 

coafess  and  avoid.     [Lord  Denman  C.  J.    Is  it  unlaw- 

fid  (or  08  to  receive  affidavits  against  the  claim  ?    If 

aoti  it  is  a  material  question  why  this  objection  was 

M  taken  sooner.]    The  analogy  between  a  claim  of 

coDusanoe  and   a   plea    in   abatement   is    noticed   in 

Ba/es  V.  Long  (i),  judgment  of  Bathurst  J. ;  the  one, 

like  the  other,  should  be  controverted  on  the  record. 

^  Court  does  not  know,  here,  except  as  it  is  in- 

fimned  by  affidavit,  that  the  plaintiff  means,  on  a  trial, 

loMlovniphis  complaint  as  against  constables,  and  not 

as  against  Proctors'  men«    By  a  course  like  that  now 

taken  hare,  a  claim  of  conusance  might  almost  always 

be  defeated.    [Lord  Denman  C.  J.     I  am  loth  to  admit 

tint,  when  affidavits  have  been  made,  and  one  side 

beard,  we  cannot  go  into  the  whole  matter.] 

Cur.  adv.  vuU. 

» 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
die  Court 

{«)  S  WUa.  406. 4ia  (6)  2  WU$.  310.  312. 
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In  Hilary  ternii  1844,  Sir  William  FMett^  then  Soli- 
citor General,  on  behalf  of  the  University  of  CamMJgef 
claimed  conusance  of  an  action  of  trespass   brought 
in  this  Court,  under  the  charter  of  3  Eliz.f  oonfirmed 
by  statute  of  the  1  Sth  year  of  the  same  reign.    Thereby 
the  Court  of  the  Chancellor,  Masters  and  Scholars  of 
the  University  was  constituted  a  Court  of  Record,  with 
cognizance  of  all  manner  of  perscmal  pleas,  as  well  of 
debts,  accounts  and  all  other  contracts  whatsoever  and 
injuries,  as  of  trespass  against  the  peace,  and  of  all  mis- 
prisions within  the  town  of  Cambridge  and  the  subnrbs, 
where  any  Master  or  Scholar  or  Servitor  or  Common 
Minister  of  the  said  University  should  be  one  of  the 
parties.     The  claim  contained  an  averment  that  the 
present  action  was  an  action  of  trespass  commenced 
against  the  Rev.  fV.  Bates,  fellow  of  Christ  CoOege  wad 
a  Pro-proctor  of  the  said   University,  together  with 
W.  Bush  and  C.  Woods,  servants  of  the  said  University: 
and  it  certified  to  this  Court  that  the  said  W.  Bates 
w&s,  before  and  at  the  time  of  commencing  the  actJon, 
and  still  is,  such  Pro-proctor  and  fellow,  matriculated 
and  residing  within  the  University.     This  claim  was 
accompanied  by  a  certificate  of  the  Vice  Chancdlor 
that  the  said  W.  Bates  was  such  member  of  tlie  Univer- 
sity ;  and  that  certificate  was  verified  by  an  aflBdavit  of 
the  registrar.    There  were  other  affidavits  in  support  of 
the  claim,  made  by  the  three  defendants,  stating  that 
the  act  for  which  they  were  sued  was  an  act  done  by 
them  in  their  several  characters  of  Pro-proctor  and  (rf* 
common  servants  of  the  University. 

Cause  was  shewn  in  the  first  instance  against  this  rule 
on  an  exception  to  the  jurat  of  these  affidavits^  which 
was  overruled.    Affidavits  in  answer  had  m  the  mean 
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time  been  swora  (a).    And»  on  Wednesday ^  the  11th  of   QMetC$  Bench, 

Jme^  the  matters  were  again  tirought  before  the  Court;  ** 

the  plaintiff's  learned  counsel  contending  that  the  rule  Ttiftvsji 
ought  to  be  discharged,  on  several  objections  taken  by  Batbi. 
them  to  4he  proceedings  of  the  University. 

After  ailment,  one  of  these  appeared  to  the  Court 
of  so  serious  a  nature  that  we  have  taken  time  to  con- 
sider it.     The  plaintiff's  affidavit  alleges  that  the  der 
fendants  Bush  and  Woods  were,  at  the  time  of  committing 
the  trespasses  for  which  the  action  is  brought,  *^  con- 
stables in  and  for  the  University,"   ^^  appointed  and 
tedDg  under  and  by  virtue  of  an  act  of  parliament,  en- 
titled^ An  act  for  the  better  preservation  of  the  p^ce 
tod  good  order  in  the  Universities  of  England ; '  and 
that  this  action  is  brought  against  them  for  and  in  re- 
spect of  acts  done  by  them  "  *^  in  execution  of  their  said 
office."    This  act  of  parliament  (6  G.  4.  c.  970  enables 
die  Vice  Chancellor  to  appoint  such  number  of  able 
oenashe  shall  think  fit  to  be  constables  for  the  Uni- 
versity, and  empowers  them  to  act  within  the  precincts 
of  the  University  and  four   miles  beyond,  subjecting 
them  to  the  power  of  justices  of  the  peace,  and  conferring 
opoD  them  all  the  ^'  powers  and  authorities,  privileges, 
immunities  and  advantages  "   of  ordinary   constables. 
'^Provuled always"  (bis  Lordship  here  read  the  proviso 
stated  in  pp.  S07>  S08.,  ante). 

Wecannot  doubt  that  the  plaintiff 's  affidavit. correctly 
sets  forth  the  acting  by  the  two  last  named  defendants 
is  execution  of  the  office  of  constable.  But  their  counsel 
niged  that  the  plaintiff's  affidavit  on  this  point  was  im- 
properly received,  and  cannot  be  looked  at  by  the  Court, 
Adoptbg  the  words  of  Bathurst  J.  in  2  Wilson  (i),  they 

ia)  JSct  pp.  897— S99»  antd.  (6)  Ha^y.  Long,  8  WiU.  SIS. 
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observed  that  the  claim  of  conusance  is  entered  on  die 
record,  and  is  tantamount  to  a  plea  in  abatemoity  to  be 
supported  by  affidavit;  they  further  contended  that  it 
'  might  also  be  disputed  on  the  record,  and  that  the  aflB-* 
davit  ought  not  to  be  met  by  a  counter-affidavit.  These 
remarks  occur  in  the  case  oi  Hayes  v.  Zoi!gf(a),  in  whidi  a 
counter-affidavit  was  received  and  commented  and  rdied 
on  by  the  Court  One  of  the  learned  Judges  had  ex- 
pressed  doubt  whether  the  Vice  Chancellor's  certificate 
of  residence  was  not  sufficient  without  affidavit;  and 
Bathurst  J.  corrected  this  mistake  by  referring  to  Pldet^ 
nosier  v.  Graham  {b\  where  the  claim  was  refused  tat 
want  of  an  affidavit  verifying  the  certificate.  He  does 
not  intimate  that  the  claim  may  be  pleaded  to ;  still  less 
that  it  must.  At  all  events,  where,  as  here,  the  claim 
is  simply  made  in  the  terms  of  the  charter,  but  the  affi- 
davit puts  forward  in  addition  the  nature  of  the  trespass 
complained  of,  we  think  that  the  plaintifi^  most  be  at 
liberty  to  shew  by  his  affidavit  in  answer  that  that  tres* 
pass  is  by  a  subsequent  act  deprived  of  the  protection 
which  the  charter  and  the  first  statute  would  have 
affi^rded. 

An  exception  was  taken  to  the  form  of  the  plaintiff's 
affidavit,  that  it  did  not  particularise  the  circumstances 
which  he  deems  to  be  an  acting  in  execution  of  the  office 
of  constable.  But  a  general  statement  in  the  words  of 
the  act  is  all  that  can  be  required  fi*om  the  parties  sufler- 
ing  by  the  trespass. 

But  another  question  arises,  whether  the  claim  itsdf 
can  be  good  without  n^ativing  such  acting  in  the  office 
of  a  constable  as  would  deprive  the  defendants  of  their 
privilege  as  servants  of  the  University.     For  thas  the 


(a)  9  mii.  9ia  918. 


(6)  S  Sir.  Sia 
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natter  steods*    The  act  of  Elizabeth  confers  the  privi-  Quem*$  Bench. 

1  Sldt*7 

lege;  bat  tb«  act  of  G.  4.  provides  that  the  privilege  

shall  be  taken  away  if  the  defendant  acted  as  a  constable.       Turnkk 
These  two  enactments  are  equally  the  law  of  the  land.        Batu. 
CiQ,  then^  the  claim  of  conusance  itself  be  good,  made 
bjone  who  b  (ally  aware  of  the  authority  under  which 
he  acted,  and  does  not  take  himself  out  of  the  operation 
of.diatproviso  ?    Still  more,  can  that  affidavit  furnish  a 
valid  support  to  the  claim,  which  states  the  trespass  to 
be  such  an  act  as  the  late  statute  plainly  had  in  view  when 
it  took  away  the  privilege,  but  does  not  negative  the 
character  in  which  we  can  hardly  fail  to  see  that  it  was 
done.    The  fact  that  the  defendants  ^usk  and  Woods 
were  constables  appointed  under  6  G.  4>.  c.  97.  is  not 
dispQted.    If,  then,  the  Vice  Chancellor  thinks  it  ad- 
viiBble  that  the  Proctors'  men  should  be  clothed  with 
the  character  of  constables  (we  must  presume,  for  their 
greater  efficiency  in  their  office),  surely  it  is  too  much 
to  require  that  every  one  towards  whom  they  exercise 
some  aiiihority  should  be  able  to  discriminate  at  once 
between  their  characters  of  constables  and  Proctors* 
fl>eD,and  to  determine  accordingly  as  to  the  resistance 
which  he  may  or  may  not  lawfully  offer  to  their  autho- 
rity.  It  must  rather  be  assumed  that  they  have  acted 
as  CQoatables.    The  Vice  Chancellor  does,  in  effisct,  by 
^ypointing  the  Proctors'   men    constables  under    the 
statute  of  6  G*  4.,  abandon  all  right  to  claim  conusance 
in  respect  of  any  actions  for  acts  done  by  them. 

fiot  this  objection  does  not  apply  to  Mr.  Bates^  the 
Pra^ roctor.  The  point,  whether  a  claim  of  conusance 
can  be  allowed  as  to  one  defendant  and  refused  as  to 
aDOtlier,  was  raised,  but  not  determined,  in  the  case  of 
Jiomion  v.  Ford  (a). 

(a)  15  Bati,  634.  638. 
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If,  upon  the  other  objecdons,  the  learoed  oouDsel  fiir 
the  University  wish  to  be  heard,  we  will  postpone 
the  coosideration  of  this  point. 

Omlifig  afterwards  stated  that  the  University  did  not 
propose  to  argue  the  case  further:  and  the  rule  was 
therefore 

Discharged  with  costs. 


Doe  on  the  joint  and  several  demises  of  John 
Jenkins  and  Chables  Ivey  against  Samuel 
Davies,  John  Jones,  Margabet  Jones  and 
Benjamin  Eees. 


Oll- 


Tiie  quesUon  1^  J^C'^^^^I*  ^^^  ^^^^  ^^  Cordigonsfiire. 

raised  in  an  On  the  trial,  before  CoUman  J.,  at  the 

bdn^^  whether  ^''^^^  Summer  assizes,  1845,  it  appeared  that  the  lessors 

f^^^^  wis  ^^  ^^^  plaintiflF  claimed  the  property  in  dispute  in  right 

legiUinate  or 

not,  a  certificate  of  the  marriage  of  E,  S,*z  alleged  father,  J*  D.,  to  Iier  mother  wat  pradnoed 
by  a  witness,  who  said  he  received  it  from  £.  &  The  question  was  then  put»  wbtUwr  &,  Si 
made,  at  that  time,  any  statement  respecting  her  mother's  marriage.  Held,  that  this  quea- 
tion  was  admissible,  it  having  been  proved  before,  to  the  satisfaction  of  the  Jud^  that  JL,  S, 
was  a  member  of  tlie  family,  and  it  not  appearing  that  any  dispute  was  at  that  time  known 
to  exist. 

And  that  it  made  no  difference,  as  to  tlie  admissibility  of  the  answer,  that  the  qucstioo, 
whether  E.  S.  was  a  member  of  the  family,  was  in  fact  identical  with  the  iime  cm  i 
the  opinion  of  the  jury  would  be  ultimately  taken. 

A  copy  of  a  register  of  marriage,  signed  with  the  name  of  a  person  who  had 
curate  of  the  parish  eighty  years  before  the  trial,  and  who  signed  as  curate,  waa  produced 
by  a  witness  who  had  been  seven  years  parish  clerk,  and  who  said  that  tlie  same  aignatare* 
in  ilie  same  handwriting,  appeared  in  several  places  of  the  original  register :  Hehl  admi^ 
sible,  though  no  proof  was  given  of  the  curate*s  death,  and  no  fuither  proof  of  his  handwiiling. 

A  deed  was  put  in,  whereby  E,  S,  conveyed  the  reversion  of  the  propcrtj  to  B,Ji  l\ 
was  signed  by  E.  5.,  describing  herself  as  **  daughter  and  heiress  of  J,  D,^  and  by  E.  J  ^ 
who  was  an  undoubted  relation  of/.  D.,  and  was  tenant  for  life  of  the  property  c  Held^  that 
the  signatures  were  admissible  as  declarations,  notwithstanding  the  interest  which  thoae 
parties  might  be  supposed  to  have  in  £,  SI,  thus  representing  herself;  it  not  Jippeaiing  thai 
any  dispute  had  then  arisen. 
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of  their  wives^  Maria  md  M^ry^  whom  thev  alleg€fd  to  QueetCi  Bench. 

1847 
be  intitled  thereto  as  co-heiresses  of  David  Daviesj  the  *___ 


soa  of  Evan  Davies.  ^«  *^*™- 

•fJCNKIKS 

Evan  Davies  died  about  1769f  leavine  six  sons  and       _  y* 

°  Davies. 

abree  daughters.  By  his  will,  dated  2d  April  1766,  he 
<levised  the  property  in  dispute  to  his  said  eldest  son 
Hmd.  On  the  marriage  ot  David^  in  the  year  1784,  a 
fine  was  levied ;  and  the  property  was  settled  (in  default 
of  issue  by  the  marriage)  to  the  use  of  the  said  David 
Davies  and  his  heirs  and  assigns.  The  said  David 
Hatm  and  his  wife  died  without  issue ;  the  former  in 
fdmmry  1811,  the  latter  in  October  1815.  The  names 
^  the  six  sons  of  Evan  Davies  were,  David,  John^ 
^l^utTf  Walter^  Philip  and  Benjamin.  John,  the  second 
M,  died  in  1788,  leaving  one  daughter,  EHzabetHy 
vhose  legitimacy  was  the  question  ultimately  in  dispute 
St  the  trial.  Gesar^  the  third  son,  died  in  1818,  leaving 
Aree  children,  who  all  died  without  issue.  Waller,  the 
ibunh  son,  died  in  1823,  leaving  two  daughters  surviving, 
^f^  and  Mary,  in  whose  right  the  lessors  of  the 
plamtiff  claimed.  Pkilip,  the  fifth  son,  died  in  1825, 
without  issue. 

Dttvid  Domes,  by  his  will,  dated  14th  June  1809,  de* 

^ued  the  property  in  dispute  to  his  brother  Gesar  for 

^  then  to  his  nephew  Ctesar^  the  son  of  the  said 

Caysr,  for  life,  remainder  to  his  male  issue,  and,  in  de- 

Aoltof  such  issue,  to  his  brother  Walter  [ov  life;  then 

Uihb  brother  Philip  for  life ;  then  to  his  nephew,  Evmi 

Mn-  (the  only  son  of  his  sister  Esther  who  had  married 

apenKm  named  John  Rowland)  for  life;   then  to  his 

niece^  Hannah  and  Mary  John  (daughters  of  his  said 

sister  Esther)^  and  their  issue ;  and^  for  want  of  all  such 

Msae^  to  his  own  right  heirs  for  ever. 
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Hannah  and  Mary  John  died  unmarried  in  1883  and 
_  18279  respectively.  Evan  John  entered  into  pcMBeasion, 
and  was  the  last  tenant  for  life,  the  previocui  interests 
having  expired.  He  died  in  1848,  having,  in  May  3839, 
purchased  the  reversion  from  Elizabeihf  the  daughter  of 
John  Daviesj  the  second  son  of  Etxin  Davits.  The  de- 
fendants claimed  through  Evan  John.  And  the  qnestiaii 
on  the  trial  was,  whether  Elizabeth  came  within  die 
description,  in  the  will,  of  the  **  right  heifs  **  of  the 
testator. 

The  lessors  of  the  plaintiff  sought  to  prove^  by  evr 
dence  of  declarations  made  by  various  members  of  the 
family,  that  John  Davies  was  never  married  to  the  wo^ 
man  who  was  the  mother  of  Elizabeth,  and  that  there^ 
fore  Elizabeth  was  illegitimate;  in  which  case,  Maria 
and  Mary  would  be  the  right  heirs  of  the  testator.  It 
appeared,  however,  from  the  plaintiff's  own  evidottce^ 
that  the  members  of  the  family  had,  in  some  instanoeS) 
treated  both  mother  and  daughter  as  their  relations. 

In  answer,  evidence  was  tendered  to  prove  that  Mm 

Davies  was  married,  in  1761,  to  one  Eleanor  DHUai 

and  that  Elizabeth  was  the  lawful  issue  of -the  marriagei 

This  evidence  was  to  the  following  efiect  EUxabeik^  who 

had  been  married  to  a  person  named  John  Steoens^  died 

in  1841  or  1842:  John  Stevens  dXeA  in  1815.    BliKabeik 

had  been,  on  some  occasions,  recognized  by  the  family 

as  a  relation*     But  the  evidence  mainly  relied  upon  was 

that  of  a  Mr.  John  White,  who  had  married  into  the 

family,  and  who  was  the  solicitor  of  Evan  John,  and  in 

18S9  had  acted  for  him  in  the  purchase  of  the  reversion. 

He  stated  that  he  had  received  from  EUzeAeik  Stevens^ 

in  1838,  or  early  in  1839,  a  certificate  of  marriage 

(which  he  produced)  in  the  following  form. 
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*<  Vdnmry  6.  176L    Jokn  Davies  and  Eleanor  DilUm   Queen* »  Bench. 
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weie  lawAiUy  married  the  25th  day  of  January  1761, 
asappears  by  the  Reg',  of  St.  James  Bristol.  ^^Li^ 

"  W.  Davies^  Curate.**  _  ▼• 

That  he  had  received  this  from  her  when  he  was  making 
enquiries  of  her  as  to  her  pedigree,  to  enable  him  to  de^ 
termine  who  was  the  person  entitled  to  the  property ; 
bat  that  he  had  not  mentioned  to  her  the  object  he  had 
in  view ;  and  that  he  did  not  know  at  the  time  that 
there  was  any  thing  in  dispute.  He  was  then  asked 
whether,  at  the  time,  she  had  made  any  statement  re^ 
specting  her  mother's  marriage.  The  question  was  ob- 
jected to,  but  allowed :  and  the  witness  said  Elizabelk 
^  then  told  him  that  she  had  received  it  from  her 
i&other,  as  being  her  marriage  certificate.  That  Evan 
•^  was  then  in  possession  as  the  last  tenant  for  life ; 
^d  that  he  became  the  purchaser  of  the  reversion  in 
1839,  at  which  time  there  iras  nothing  in  dispute. 

The  only  proof  of  the  curate's  handwriting  was  given 
by  the  parish  clerk  of  St.  Jamesj  who  produced  the 
register  of  marriage  for  1761,  containing  this  entry. 

*'No.  989.  '  John  Davies  of  this  parish,  and  Eleanor 
DiOm  of  this  parish,  were  married  in  this  church  by 
banns,  this  25th  day  of  January^  in  the  year  one  thou- 
sand seven  hundred  and  61. 

"  By  me,  W.  Davies^  Curate." 

*^  This  marriage  was  solemnized  between  us 
^  In  the  presence  of  **  John  DavieSj 

Midiod  EUiget  Eleanor   x   Dillon^ 

John  MaUme.  her  mark.'' 

The  clerk  said  that  he  had  acquired  a  knowlec^  of 
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William  Davieis  handwriting  by  having  been  derk  for 
seven  years  and  a  half,  and  thus  seeing  the  handwritinj^ 
in  different  'places  of  the  register,  of  a  person  signing 
^'  WiUiam  Davies^**  as  curate ;  and  that  he  believed  the 
signature  to  the  entry  in  question  in  the  register  and  lo 
the  certificate  to  be  in  the  curate's  handwriting.  This 
was  objected  to  as  insufficient  evidence  of  the  band* 
writing;  but  the  objection  was  overruled.  The  de> 
clarations  of  Elizabeth  Sievens  in  proof  of  the  identitj 
of  the  parties  named  in  the  register  and  certificate  were 
also  objected  tO}  but  received. 

The  conveyance  from  Elizabeth  Stevens  to  Evan  John 
in  1839  was  executed  and  signed  by  Elizabeth  StevenSf 
describing  herself  as  **  daughter  and  heiress  of  John 
DaxneSf'*  and  by  Evan  John,  These  signatures  were 
tendered  as  declarations,  and  objected  to,  but  received. 

Verdict  for  defendants. 

In  Michaelmas  term,  1845,  E.  V.  Williams  obtained  a 
rule  nisi  for  a  new  trial  on  the  ground  of  the  improper 
reception  of  evidence.    In  last  Michaelmas  term  (a\ 


Chilton  and  Lawena  shewed  cause.  The  declaration  of 
Elizabeth  Stevens  was  admissible,  the  Judge  having  been 
previously  satisfied  that  she  was  a  member  of  tl)e  family. 
That  is  a  preliminary  question,  of  which  the  decision 
devolves  in  all  cases  upon  the  Judge.  In  Doe  danu 
Bamford  v.  Bation  (b)  the  party  whose  declaration  the 
Judge  rejected  was  admitted  to  be  illegitimate.    It  is  true 


(a)  November  16th  and  SOUi,   1846.     Before  Lord  Detuman  C  J., 
Coleridge^  Wightnum  and  Erie  Js. 
The  argument  against  the  rule  is  reported  by  H,  Merivalet  Esq. 
(6)  S  Moo,  j-  Bob,  28. 
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tbt  the  question,  whether  Elizaocth  Stevens  was  a  mem-    Qtuen's  nendi. 

■J  V,j   I  »^ 

berofihe  family  or  not,  may  be  said  to  resolve  itself  ^ _'_ 

into  the  same  with  the  issue  to  be  tried,  namely,  whether      ^^^^'  *^*^"^ 

the  party  claiming  through  her  is  entitled  to  the  pre-  ^* 

inises;   and  it  may,  therefore,  be  said  that  the  jury 

would  be  called  upon  to  decide  Jby  their  verdict  the 

very  same  point  which  the  Judge  had  already  decided 

previously  to  admitting  her  declaration.    But,  although 

thk  may  be  the  case,  such  a  circumstance  cannot  alter 

^  general  rule.    It  was  also  argued,  at  the  tiial,  that, 

inasmuch  as  Elizabeth  Stevens^s  legitimacy  was  necessary 

to  her  right  to  convey,  her  own  declaration  was  to  be 

i^^gvded  as  if  made  after  lis  mota :  but  her  having  an 

• 

interest  in  making  such  a  declaration  is  not  equivalent 

^^Ui  motaf  no  dispute  having  existed  when  it  was 
iiUK|e;  Doe  denu  TUman  v.  Tarver  (a).    The  declaration 
^  should  be  received  on  the  same  principle  as  that 
'cted  upon  in  the  case  of  JTie  Sussex  Peerage  (6),  with 
'egard  to  the  writing  in  the  prayer  book.    As  to  the 
^^i  the  signature  of  Evan  John  was  at  all  events  a  de- 
claration admissible  in  evidence,  he  being  an  undoubted 
member  of  the  family ;  and  his  signature,  coupled  with 
the  description  of  herself  by  Elizabeth  Stevens,  amounted 
to  evidence  given  by  him  that  Elizabeth  Stevens  was  his 
fint  cousin.     The  case  is  therefore  distinguishable  from 
Johnson  v.  hctmson{p).      Slaney  v.  Wade(d)^  and  Doe 
dem»  Johnson  v.  The  Earl  of  Pembroke  {e)  arc  also  au- 
thorities on  these  points. 

The  clerk's  evidence  as  to  the  authenticity  of  the 
certificate  and  register  was  sufficient ;  Doe  dem.  Tilman 
v.  Tarcer  (a)  (second  point). 

(a)  Ry.  tj-  M.iO,  141.  (A)   1 1  C/.  .y  Fin,  ftj.  99. 

(c)  2  But^'t.SG.  {U)  I  A/y.  \  C.:5.J8. . 

lO  11  £aj/,504. 
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Evans  and  E.  L.  Richards,  contra.  Since  the  deci- 
sion in  Johnson  v.  Lawson  (a)  it  has  been  undisputed 
law,  that  declarations  on  pedigree,  to  be  admissible,  must 
come  from  some  member  of  the  family ;  Crease  v.  Bar* 
rett  {p\  1  Phm.  Ev.  229  (9th  ed.)>  Monkton  r.  Attorney 
Gefieral (c).  Now,  {{Elizabeth  Stevens  was  ill^timate, 
she  was  not  part  of  the  family ;  Doe  dem.  Bam^brd  v. 
Barton  [d).  Her  declaration,  therefore,  either  oral  or 
by  her  writing  on  the  deed,  can  be  admitted  only  bj 
assuming  the  truth  of  the  very  fact  for  which  it  is 
wanted:  that  is,  a  disputed  fact  is  to  be  proved  fay 
taking  for  granted  its  existence.  And,  till  the  evidence 
was  tendered,  the  proof  in  the  cause  had  shewn  illegi- 
timacy, which  strengthens  the  objection.  The  legiti- 
macy ought  to  be  shewn  dehors  the  evidence  which  it 
b  sought  to  introduce  on  the  assumption  of  the  legiti- 
macy; Monkton  v.  Attorney  General  {c).  [Lord  Den^ 
man  C  J.  The  Judge  must  decide  the  fact,  in  order 
to  determine  whether  evidence  of  it  shall  go  to  the 
jury :  that  is  no  more  than  is  constantly  done  in  cases 
of  handwriting.  Erie  J.  Where  the  declarations  of  an 
agent  are  admissible,  he  may  first  prove,  to  the  satisfac- 
tion of  the  Judge,  that  he  is  an  agent,  and  his  evidence 
therefore  admissible,  though  the  question  at  issue  turns 
upon  the  fact  whether  he  be  agent  or  not,  and  the  jary- 
have  ultimately  to  decide  that]  The  evidence  g^ven  by 
such  a  witness,  that  he  is  agent,  is  admissible  without 
previously  assuming  the  agency ;  the  case  is  therefore  un- 
like the  present,  where  the  difficulty  is  in  getting  at  the 


(a)  2  Bingh,  86. 

(6)  I  C,M.^R,9\9,  928.  ;  S.  C.  5  Tynvh.  458.  470. 

(c)  t;  Rus$,  ^  M.  158.  (d)  fi  Moo,  ^  Rob,  S8. 
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evidence  oF  the  &ct  without  assuming  the  fact.     [CoU^  Qtcara**  Bendi, 
rUgei.    Id  Doe  dem.  MoUsmorth  v.  Sleeman  (a)  I  re-        ^^^^' 
erived  evidence  on  an  assumption  the  truth  of  which  I      ^^^  ^^°>- 

jKMKlKt 

afterwards  left  to  the  jury,  telling  them  not  to  attend  to  ▼• 

Datixi. 

the  evidence  unless  they  adopted  the  assumption :  and, 
tiiOQgh  we  afterwards  held  that  I  had  ruled  wrongly  in 
mother  respect,  this  course  of  proceeding  was  not  im- 
peidied*]  At  least  that  course  should  have  been  fol- 
lowed here :  the  jury  should  have  been  told  that  they 
vere  not  to  attend  to  the  evidence  of  Elizabeth  Stevens^ 
u^  they  were  satisfied  aliunde  of  her  legitimacy. 

Forther,  the  declaration  was  in  the  nature  of  a  de- 
diratioQ  made  post  litem  motam  :  the  title  of  the  party 
■>Ung  it  depended  on  the  fact  which  she  declared, 
^niii  is  not  a  ^'  natural  effusion/'  so  as  to  come  within 
^principle  adopted,  in  Mankton  v.  AUomey  General{b\ 
^hxii  Chancellor  Brougham  ft'om  Lord  Eldon  (c).  In 
°^  Berkdey  Peerage  Case  {(£)  it  was  laid  down  that  the 
f^  of  exclusion  applied,  though  the  party  making  the 
dcdaration  did  not  know  of  the  lis  mota.  This  point 
Vtt  noticed  in  Walker  v.  Countess  Beauchamp  {e)* 

Next,  the  evidence  of  the  declaration  in  each  in- 
s^iDoe  was  given,  not  in  a  matter  of  pedigree,'  but  only 
10  the  course  of  explaining  the  history  of  a  documentr 
It  Witt  therefore  not  admissible ;  Bex  v.  Erith  {g\ 

As  to  the  register  and  certificate,  the  handwriting  of 
the  curate  was  not  properly  proved.  The  case  does  not 
Ul  widiin  the  rule  stated  in  2  Phil  Ev.  258  (9th  ed.), 
**  tiiat  where  the  antiquity  of  a  writing,  purporting  to 
bear  a  person's  signature,  makes  it  impossible  for  a  wit- 

(a)  9  a,B.29e,  (6)  2  Rust,  i  M.  159. 

(c)  WkUdocie  r.  Baker,  13  Ves,  511.  514.       {d)  4  Campb.  401.  417. 
C«)  6  C  4  P.  552. 660,  (g)  8  East,  539.  54% 
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ness  to  swear  that  he  lias  ever  seen  the  party  write»  it 
sufficient  that  the  witness  should  have  become  acqoamti 
witli  his  manner  of  signing  his  name,  by  inspectii 
other  ancient  writings  which  bear  the  same  signatai 
provided  these  ancient  writings  have  been  treated  ai 
regularly  preserved  as  authentic  documents.''  Here  t 
writings  are  not  ancient  enough  to  come  within  t 
rule:  the  date  of  each  is  only  1761.  The  writer  mig 
well  have  been  alive  within  the  present  century ;  ai 
persons  are  probably  living  who  have  seen  him  wrii 
[Erie  J.  It  is  said  in  note  (1)  to  2  PhiU.  Ev.  25 
*<  No  particular  period  of  antiquity  has  been  assigc 
for  the  introduction  of  evidence  of  this  descriptio 
^^  Such  evidence  seems  to  be  admissible,  wherever^ 
the  opinion  of  the  judge,  there  is  a  reasonable  difficvi 
in  procuring  better  proof,  in  consequence  of  the  remoi 
period/']  Boe  dem.  Brum  v.  Rawlhigs  {a)  is  there  r 
ferred  to.  In  that  case  the  writer  had  been  dead  sixt 
years:  here  nothing  appears  as  to  the  writer's  deati 
In  The  FUwoalier  Peerage  (b)  case  the  writer  was  prove 
to  have  died  in  1751,  the  evidence,  which  was  admitto 
being  offered  in  184*3. 

Cur.  aJhk  tm 


Lord  Denman  C.  J.,  in  this  vacation  {February  8th 
delivered  the  judgment  of  the  Court. 

It  was  admitted  that  the  defendants  were  entitled 
the  verdict,  if  one  Elizabeth  Stevens  was  legitimate;  th 
is,  if  her  mother  was  the  wife  of  her  father  John  Daui^ 

The  plaintiff  began,  and   brought  forward  /acts 
make  this  improbable,  particularly  the  declarations 


(a)  7  J^astt  279.  23'i. 


(/>)  10  CL  ^  F.  195. 
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mJhAn  Daoies^  who  was  reported  to  have  said  that  he  had  QveenU  Bench. 

1847. 
not  married  her,  because  she  was  a  bad  woman.     It  ap- ' 

peared,  however,  that  they  lived  together,  and  passed     ^°"  ^®"* 

as    roan  and  wife.     Some  members  of  the  family  had  ▼• 

"^  Davus. 

treated  her  as  bis  wife ;  others  had  treated  her  daughter 
JBlizahdh  Stevens  as  their  relation. 

^Witnesses  were  then  called  for  the  defendants,  who 
additional  evidence  to  the  same  effect:  and  then 
attorney  produced  a  certificate  of  the  marriage  of 
mJMn  Davis  with  Eleanor  Dillon^  and  stated  that  he  had 
received  it  from  Elizabeth  Stevens  when  he  was  enquir- 
ing into  the  pedigree.     He  was  then  asked  whether 
Stevens  made  any  statement  respecting  her  mother's 
marriage;  and  the  question  was  objected  to  on  various 
groDiids* 

First:  That  she  was  not  yet  conclusively  proved  to   . 
be  «  member  of  the  &mily.     The  answer  is,  that  it  was 
tbedaty  of  the  Judge  to  decide  whether  it  was  proved 
to  him:  and  he  decided  that  it  was.     There  are  condi- 
^  precedent  which  are  required  to  be  fulfilled  before 
^ence  is  admissible  for  the  jury.     Thus  an  oath,  or 
its  equivalent,  and  competency,  are  conditions  precedent 
to  admitting  viva  voce  evidence ;  and  apprehension  of 
ioaniediate  death  to  admitting  evidence  of  dying  declar- 
ations; and  search  to  secondary  evidence  of  lost  writ- 
ings; and  stamp  to  certain  written  instruments :  and  so 
is  consanguinity  or  affinity  in  the  declarant  to  declar- 
ations of  deceased  relatives.     The  Judge  alone  has  to 
decide  whether  the  condition  has  been  fulfilled.     If  the 
proof  is  by  witnesses,  he  must  decide  on  their  credibility. 
If  counter-evidence  is  offered,  he  must  receive  it  before 
lie  decides;  and  he  has  no  right  to  ask  the  opinion  of 
the  jury  on  the  fact  as  a  condition   precedent.     See 

Y  3 
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to  shew  when  he  died ;  nor  was  any  search  made  for  Qf^een't  Bench, 

1847 
itnesses  who  might  have  seen  him  write^  and  would  1^ 


h^i^ve  been  able  to  form  an  opinion  whether  the  writing 

iMras  his.     We  are  of  opinion  that  quite  enough  was 

done.     He  must  have  been  at  least  twenty  three,  four 

score  years  ago:  it  was  not  surmised  that  he  was  a 

fciiwman  of  the  parties,  or  in  any  way  known  to  them. 

seek  about  for  all  persons  bearing  bis  name,  in  order 

identify  the  individual  and  speak  to  his  character  of 

^TTitiDg  at  that  great  distance  of  lime,  would  have  been 

^  useless  waste  of  labour.     As  curate  of  the  parish,  he 

^iH^as  the  proper  oflScer  to  give  out  such   a  document: 

and  the  proof  of  his  writing,  as  such,  was  the  same  as 

that  received  in  respect  to  entries  by  corporate  officers, 

stewards,  &G. 

The  last  disputed  piece  of  evidence  was  a  deed  to 

wbicb  Elizabeth  Stevens^  then  Davies^  was  a  party,  under 

the  description  of  daughter  and  heiress  of  John  Davies; 

^d  one  Evan  John^  an  undoubted  relation,  was  also  a 

party.    Evan  John  was  the  tenant  for  life  of  the  property 

in  question  :  and  she  joined  with  him  in  conveying  it  to 

tbose  under  whom  the  defendants  claimed  to  hold.    Here 

was  the  declaratioA,  therefore,  both  of  Elizabeth  Davies 

and  of  Evan  John.     It  was  objected  to  on  account  of 

the  interest  they  had  in  making  out  thiugs  to  be  as  there 

represented ;  and  at  least  this  intention  of  disposing  of 

tbe  property  was  said  to  be  equivalent  to  a  lis  mota. 

Sot  we  think  that  this  objection  also  fails.     No  dispute 

existed :  but  the  parties  did  what  they  had  a  right  to  do, 

if  meoabers  of  the  family.     Almost  every  declaration  of 

relationship  is  accompanied  with  some  feeling  of  interest, 

which  will  often  cast  suspicion  on  the  declarations,  but 

has  never  been  held  to  render  them  inadmissible, 

Y  4 
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Uofi  Millj  the  goods  and  chattels)  to  wit  one  clocks  Queen*t  Bmch. 

r.,  of  plaintiff,  and  unjnstly  detaining  &c.  

Cognizance   by   defendant  as   bailiff  of  the   Right     Muso»av« 
Xf  onourableiTo^;!  Earl  Brcnmlcnc^  the  Right  Honourable    EatMBBtov. 
JE^iward  Herbert  Earl  Pffwis  and    Wilbraham  Egerton 
Xlsqaire :  That  John  WiUiam^  Earl  of  Bridgemater^  since 
<]^«ea8ed,  ^*  long  before  and  at  the  time  of  his  death, 
seised,  as  of  fee  and  right,  of  and  in  a  certain  annual 
fiurm  rent  of  1/.  9s.  Sd.,  payable  for  and  in  respect 
and  issuing  and  payable  out  of,  the  said  dwelling 
Viouse  in  which  &c.''     The  cognizance  then  alleged  a 
devise  by  the  Earl  of  Bridgeocater  of  the  fee  farm  rent 
unto,  and  to  the  use  of,  the  said  Earl  Brcnmlauo^  the  said 
&ri  Pcfwisy  and  one  Sir  Charles  Longf  since  deceased, 
t-Vieir  heirs  and  assigns  for  ever :    That  the  said  Earl  of 
^ridgewaier  afterwards,  to  wit  2Ist  October  1823,  died 
*^isedof  the  fee  farm  rent,  without  altering  his  will  as  to 
the  devise  thereof.     That  afterwards,  and  before  the 
time  when  &c,  to  wit  18th  January  1838,  Sir  C.  Long 
died.    That  afterwards,  and  before  the  time  when  &c«, 
to  wit  on  27th  and  29th  June  1840,  respectively,  by 
lease  and  release  (profert).  Earl  Brownlow  and  Earl 
Poms  conveyed  the  fee  farm  rent  to  George  Atty  and 
his  heirs,  habendum  to  6.  A.  and  his  heirs  to  the  use  of  . 
the  said  Earl  Brcnmlawj  Earl  Poms  and  Wilbraham 
Egeriony  their  heirs  and  assigns  for  ever.     By  virtue  of 
wUch  &c,  before  the  time  when  &c.,  Earl  B.^  Earl  P. 
and  W.E.  '*  became  and  were,  and  from  thence  hitherto 
have  been,  and  still  are,  seised  and  entitled  of  and  in  the 
sbH  fee  farm  rent;  which  said  rent  had  been  duly  an- 
swered and  paid  for  the  space  of  three  years  within  the 
space  of  twenty  years  next  before  the  first  day  of  the 
session  of  Parliament  beginning  and  holden  at  West- 
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minstet*  the  33d  day  of  January  17279  in  tbe  Ist 
oF  the  reign  of  the  late  King  George  the  Seoond, 
from  thence  continued  by  several  prorogations  to  tb»^ 
2Ist  of  January  I7SI9  being  the  4th  session  of  that 
liament/*  And,  whilst  the  said  Jokn  Ekurl 
£.  H.  Earl  P.  and  W*  E.  were  *^  so  seised  and  entitled 
the  said  fee  farm  rent  as  aforesaid,"  a  large  som 
to  wit  61.  195.  7d.,  **  for  arrears  of  the  said  fee 
rent,  became  due,  in  arrear  and  unpaid  to "  the 
Earl  BrtnonloWf  Earl  P.  and  fV»  £•»  and  from  thec^^ 
until  and  at  the  said  time  when  &€•»  was  in  ara-^e 
&c. ;  and  defendant,  as  bailiff  (as  before),  acknowled^pa 
the  taking  for  a  distress  for  the  arrears,  which  still  ^r* 
main  due  &c.,  to  Earl  Brcfwnhm,  Earl  P.  and  Wi 
Verification. 

Pleas  in  bar.     1.  That  the  said  Earl  of 
/^  was  not  seised  of  the  said  annual  fee  farm  lentf  in 
said  cognizance   mentioned,   in   manner  and  form 
therein  is  alleged : "  conclusion  to  the  country* 
thereon. 

2  and  3.  Other  traverses  of  fact.     Issues  thereon*  ^ 

4.  <*  That  the  said  rent  had  not  been  duly  mnfiwent 
or  paid  for  the  space  of  three  years  within  the  qpaoe  0^ 
twenty  years  next  before  the  first  day  of  the  session  of 
Parliament  in  the  said  cognizance  mentionedf  in  manner 
and  form  as  therein  is  alleged:''   conclusion  Id  tbe 
country.    Issue  thereon. 

5.  A  plea,  with  a  verification.  Replicatioq  travaqpii^ 
the  fact     Issue  thereon. 

On  the  trial,  before  Pollock  C.  B.,  at  the  Yori$Ure 
Summer  assizes,  1844,  the  defendant,  in  support  of  the 
issues  on  the  first  and  fourth  pleas,  called  a  witness 
named  Rqyson,  the  present  receiver.     Rayson  prodooed 
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certain  books,  containing  the  amounts  of  the  rents  of  Qveem'$  Bench. 

the  difierent  parcels   of  the  property   of   which   the   _     .__ 

present  rent  was   alleged   to   be  parcel;   and,  among      ^usokatb 

otber  parcels,   there  appeared   entries  of  a    rent  of     Emmxmov. 

1  iL  9s.  Sdl,  sometimes  for  *^  Dalian  "  and  sometimes  for 

**  Dalion  MilL"    There  were  entries  of  this  sort  for 

successive  years,  each  containing  a  column,  stating  the 

amounts  of  rents  respectively  due  for  the  several  parcels, 

aikI  another  column  containing  the  sums  stated  to  be 

Teottved  Id  respect  of  the  same  severally.     These  books, 

however,  were  not  signed.     The  first  which  was  ten-^ 

deied  shewed  the  receipt  of  a  whole  year's  rent  at  Ladt^ 

imf  1717*    On  the  cover  of  this  book  was  written 

*^  Tee  &rm  rents  received  for  the  Honorable  William 

ffemy  and  Charles  Egertofh  Esquires,  at  Michaelmas 

i7l6;  and  Lady^dmf  1717,  accounted  for  September  the 

lis  1717.*'    The  second  which  was  tendered  shewed  a 

veodpt  of  a  whole  year's  rent  on  Ladi^day  ms^  and 

of  half  a  year's  rent  at  Michaelmas  1718.     On  the  cover 

^  this  book  was  written  ^^  Fee  farms  received  for  the 

Honorable  William^  Henry  and  Charles  I^erionst  the 

Avee  younger  sons  of  y*  Lady  Jane^  Countess  Dowager 

^Bridgewater^  Michaelmas  1717,  hady-^y  1718,  and 

Miduielmas  1718."     Rayson  stated   that  these   books 

v^  in  his  custody  as  receiver.     The  plainti£P's  counsel 

objected  that  they  were  not  admissible  in  evidence,  in- 

asmach  as  no  party  appeared  to  charge  himself  thereby : 

and  the  Lord  Chief  Baron  rejected  the  evidence.     May- 

son  then  produced  a  written  paper,  which  he  said  that 

be  had  taken  from  the  same  box  in  which  the  books 

were  kept.     It  was  headed  "  Edward  Rawsthom^  acco^» 

debtor  to  the  Honour^^  CoUoneU  William  Egerton^  and 

also  to  the  Honour^'*  Doctor  Henry  Egerton  and  Charles 
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Egerton  Esq.,  for  the  estate  oF  fee  farms  within  th 
county  of  Yarke"  It  was  signed  ^<  E.  Rawsihom, 
Rawsthanif  in  this  paper,  debited  himself  with  the  receii 
of  four  half  years'  rents  due  Michaelmas  ITIT^  Lady^ 
1718,  Michaelmas  1718,  and  Lady^ay  1719.  The  pai 
eels  were  not  stated,  but  only  the  aggregates,  amountin 
to  between  700/.  and  800/1  per  annum.  Haj/son  stall 
that  he  had  compared  these  aggregates  with  the  aggc 
gates  in  the  books  first  mentioned,  and  that  they  com 
sponded  almost  exactly.  The  defendant's  counsel  tis 
proposed  to  put  in  this  account  and  the  books, 
documents  connected  with  one  another :  the  plaintifi 
counsel  objected ;  but  the  Lord  Chief  Baron  sud  dis 
he  thought  they  constituted  evidence  to  go  to  the  )faf 
and  received  them.  Proof  was  given,  by  similar  e?i- 
dence  (except  that  there  was  no  indorsement  on  the 
cover  of  the  book),  of  the  receipt  by  Rawsthom  of  threi 
half  years'  rents  at  Lady-day  1726,  Michaelmas  1786 
and  hady-day  1727. 

The  plaintiiF's  counsel  then  objected  that  there  wi 
no  payment  shewn  for  three  consecutive  years  befoi 
the  21st  oi  January  17S1.  The  Lord  Chief  Baron  ovei 
ruled  the  objection :  and  the  defendant  had  a  verdii 
on  all  the  issues. 

In  Michaelmas  term  1 844',  Bliss  obtained  a  rule  ni 
for  a  new  trial  on  the  grounds  of  improper  reception  c 
evidence,  and  of  misdirection ;  and  also  for  arrestin 
the  judgment  (a),  on  the  ground  that  the  cognizance  di 
not  shew  the  origin  of,  and  title  to,  the  fee  farm  rent. 

In  Michaelmas  term,  1845  (6), 


(a)  See  post,  p.  SSSf  note  (c). 

{h)  November  26tb.     Before  Lord  Denman  C  J.»  ffilSami  and  Wlgi 
man  Js. 
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Watson  and  Hugh  Hill  shewed  cause.     As  to  the   Queen'*  Bench. 
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svBOtion  in  arrest  of  judgment :  If  the  rent  existed  before * 

je  statute  of  quia  emptores  (18  Ed.  1.  c.  1.),  the  distress  is      Mu*gbat« 
rful :  if  it  originated  later,  the  distress  is  given  by  stat.     £muxb9ok. 
6.  2.  c.  28. 5. 5.)  which  enacts :  *^  That  from  and  after 
le  24th  day  otjune  1781,  all  and  every  person  or  per- 
bodies  politic  and  corporate^  shall  and  may  have  the 
like  remedy  by  distress^  and  by  impounding  and  selling 
'the  same»  in  cases  of  rent  seek,  rents  of  assize  and  chief 
Tents,  which  have  been  duly  answered  or  paid  for  the 
space  of  three  years,  within  the  space  of  twenty  years  be* 
fore  the  first  day  of  this  present  session  of  parliament  (a), 
or  shall  be  hereafter  created,  as  in  case  of  rent  reserved 
upon  lease."    The  cognizance  shews  such  a  rent.    It  is 
contended  that  the  origin  of  the  rent  should  be  shewn, 
^bether  by  grant  or  prescription.     But  this  is  true  only 
^  estates  less  than  fee :  here  a  seisin  in  fee  is  alleged. 
It  would  be  often  impossible,  in  the  case  of  an  ancient 
i^t,  to  shew  the  origin.     This  is  the  form  adopted  in 
B  Wentw,  PL  119.     The  essential  defence  is  raised  by 
shewing  a  fee  farm  rent  within  the  words  of  the  statute ; 
Bradbury  v.  Wright  (i).     At  the  utmost,  this  objection 
could  be  good  only  on  special  demurrer:    here  it  is 
.  after  verdict ;  and  it  is  enough  that  a  good  title  in  sub- 
stance is  alleged,  though  not  with  strict  particularity. 

Secondly,  the  evidence  was  properly  admitted.     The 

s^ed  accounts  corresponded  in  amount  (c)  with  the 

books  containing  the  detailed  rental  nearly  enough  to 

entide  the  Judge  to  submit  the  two  together  as  evidence 

of  the  existence  and  payment  of  the  rents,  as  detailed  in 

ia)  Janvwy  21  st,  1731.  (b)  2  Doug.  624. 

^c)  It  WAS  also  suggested  that  the  accounts  and  books  (which  were 
shewn  to  the  court  on  tliis  argument)  were  in  the  same  handwriting  ;  but 
Mli**  said  that  this  bad  not  been  pointed  out  at  the  trial. 
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VohmeX.      the  books.     The  documents  come  from  the  proper  ciu 

*        tody ;  and  the  books  were  entitled  to  the  same  consi 

deration  as  the  counterpart  of  the  lease  which,  in  Dc 
denu  Hie  Earl  qfEgremont  v.  Ptdman  (a),  was  held  ad 
missible  because  it  came  from  the  muniment  room  < 
the  alleged  lessor.  Books  appearing  to  be  receiver 
books  and  to  contain  acknowledgments  of  the  receipt  < 
moneys  by  such  receivers,  since  deceased,  are  admii 
sible;  Doe  dem.  Welber  v.  Lord  Qeorge  Thynne(b). 

Lastly,  it  was  not  necessary  to  shew,  under  sta 
4  G.  2.  c,  28.  f.  5.,  payment  of  the  rent  for  three  con 
lecutive  years.  Payment  for  a  continuous  portion  < 
two  years  was  shewn,  and  also  payment  for  a  oontinnon 
portion  of  one  year  and  a  half,  all  within  the  twent 
statutable  years.  It  will  be  argued  that,  as  the  word 
^  space  of  twenty  years  ^  necessarily  signify  a  cod 
tinnous  space,  so  must  the  words  <*  space  of  thre 
years.^  But  the  Court  will  not,  by  such  an  implia 
tion,  restrain  the  effect  of  a  remedial  statute,  whid 
ought  to  be  construed  liberally.  Besides,  the  word 
**  within  the  space  ^  necessarily  imply  continuous  time 
but  that  is  not  so  as  to  the  words  **  for  the  space.** 

Bliss^  contriL  First,  the  cognizance  ought  to  hav 
shewn  how  the  rent  originated.  Stat.  4  6. 2.  c.  28.  give 
the  distress,  but  not  this  form  of  cognizance.  A  foe  (an 
rent  is  a  rent  issuing  out  of  an  estate  in  fee,  and  bearing 
at  its  origin,  a  given  proportion  to  the  value  of  the  land 
The  authorities  on  this  point  are  collected  in  Bradlmr^ 
V.  Wright  (c).  It  must  be  either  a  rent  chaif[e,  a  rent 
seek  or  a  rent  service.     It  cannot  be  a  rent  service  ur 

(a)  3  Q.  J9.  682.  (6)  10  .Sorf,  90«. 

(0>  S  Z)oiMr.  624.  627,  note  [1]. 
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less  it  existed  before  the  statute  of  quia  emptores ;  and,   Queen's  Bendt 

1847. 
if  this  be  not  shewn,  no  intendment  can  be  made  that  the * 

bet  is  so.     And  there  can  be  no  rent  charge  or  rent 
seek  without  a  grant  by  deed  from  the  lord  or  tenant 
of  the  land.     Before  stat.  11  6.  2.  c.  19.  s.  22.  it  was 
aecessarj,  in  all  avowries  and  cognizances  for  rent 
arrear,  to  shew  bow  the  rent  originated,  and  the  title 
of  the  distrainor;  Sf%  ▼•  Dalfy{a)  is  an  instance :  but 
that  statute  applies  only  to  rent  service,  and  not  to  a 
rent  charge  or  rent  seek ;  Bulpit  v.  Clarke  {b) ;  where 
the  oligection  arose  on  general  demurrer.     The  objec- 
tion is,  not  that  the  tide  is  insufficiently  set  forth,  but 
ibmX  DO  title  appears ;  and  this  is  fatal  after  verdict  ((?)• 
Xlie  all^tion   of  a  seisin  in  fee  of  the  rent  shews 
iK>  title:  it  merely  asserts  a  payment  of  some  part  of  the 
rent;  and  the  allegation  of  payment  for  three  years  of 
course  shews  as  litde.     The  allegation  of  seisin  of  the 
^W  seems  to  have  been  introduced  by  stat  S2  H.  8. 
^  3*)  in  addition  to  the  allegation  that  shewed  the  com- 
^'^CQoement  of  and  title  to  the  rent  and  was  traversable  : 
^^s  Case  (d).     Title  and  seisin  are  both   necessary 
to  give  authority  to  distrain.    All  the  precedents  in  the 
"sports  and  entries  aver  both  title  and  seisin.     In  Brad^ 
^  V.  Wright  (e)  the  origin  of  and  title  to  the  rent,  as 
^  as  the  sebin  of  it^  were  shewn  in  the  cognizance. 
^  is  DO  answer  to  this  objection,  at  law,  to  say  that  the 


(«)  1  Ld.  Raym.  S31.  (A)  1  New  Rep,  56. 

(0  SSu  ftlso   urged  that  be  had  objected,  at  the  trial,  to  the  want  of 
ffootu  to  the  nature  of  the  rent;  and  that  the  objection  had  been  over- 
roM  00  the  ground  that  the  cognisance  contained  no  allegation  as  to  this. 
He  contended,  therefore,  that,  if  the  objection  came  too  late  after  verdict, 
be  was  entitled  to  a  new  trial.     As  to  this,  the  Court  expressed  no 
cpinioo. 
(d)  4  Rep,  6a.  7  0.  So.  (e)  2  Doug.  624. 
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origin  of  ancient  rents  often  cannot  be  ascertained : 
relief  is  in  equity;  Dtike  of*  Bridgcwater  v.  Edwards  {a 
which  shews  the  validity  of  the  legal  objection. 

Nexti  as  to  the  evidence.  It  is  essential,  as  conced 
to  the  admissibility  of  the  books  containing  the 
of  the  rents  that  they  should  be  connected  with 
signed  receipt  Now  the  only  connection  suggeste^^ 
that  the  gross  sums  in  the  latter  do  not  much  dt 
from  the  aggregates  of  the  several  items  in  the  for 
No  case  has  gone  so  far  as  to  warrant  the  connectioi 
documents  on  so.  slight  a  ground:  even  if  the  coi 
dence  were  exact,  it  would  be  insufficient  for  this 
In  Baron  De  Rutzen  v.  Farr  {b)  the  accounts  of  a 
son  who  professed  to  be  a  clerk  to  a  steward  were 
jected,  because  he  did  not  appear  to  have  been  cl< 
except  by  the  account  itself,  though  they  were  mer*' 
receipts  to  a  rental,  and  other  payments  of  the  sa 
rent  had  been  properly  proved.  In  Stead  v.  HeaUm 
and  Higham  v.  Ridgway  (d)  entries  were  received 
connected  with  other  entries  in  which  parties  charj 
themselves:  but  in  those  cases  the  reference  frc 
one  writing  to  the  other  was  express.  The  identity 
names  in  the  indorsement  and  headings  stops  far  she; 
of  that.  [Lord  Denman  C.  J.  I  think  there  is 
much  in  the  indorsement.]  It  is  true  that  here  bot^ 
documents  came  from  the  same  custody:  but  that  i^ 
not  the  custody  of  a  party  charging  himself.  For  aught 
that  appears,  these  books  containing  the  details  of  the 
rents  may  have  been  made  by  the  persons  who  claimed 
the  right.  [The  Court  intimated  that  the  evidence  was 
unobjectionable.] 
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(a)  b  liro.  P.  C.  fJC8. 
(t-;  4  r.  R.  GG9. 


(r/)  10  Last,  lOJ. 
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Lastly,  the  word  **  space,''  occurring  twice  so  closely  Qusen^i  Bench, 

li   Stat  4  G.  2.  c.  28.,  must  have  a  uniform  interpreta-  [_ 

ion :  and  it  is  conceded  that  "  the  space  of  twenty  Mom^atk 

^^^n "  means  continuous  time.     If  the  meaning  had  Emmzbiox. 
»«en  otherwise,  the  expression  would  have  been  "  three 
innes  yearly  answered,"  or  words  to  the  same  effect 

Cw\  adv,  vtiU. 


Xord  DsNMAK  C.  J.,  in  this  vacation  {February  8th), 
l^livered  the  judgment  of  the  Court.  After  stating  the 
laatore  of  the  action,  and  the  material  pleadings,  his 
E^<ordship  said : 

Upon  the  trial,  a  verdict  was  found  generally  for  the 

defendant;  and  a  new  trial  was  moved  for  upon  two 

grooods :  First :  The  improper  reception  of  certain  ac- 

Gouoto  in  evidence;  and  secondly:  That  there  was  no 

erideoce  that  the  rent  had  been  paid  for  the  space  of 

^r«e  years  continuously  within  the  space  of  twenty  years 

*^ore  the  28d  of  January  1727. 

Ilie  first  objection  was  disposed  of  upon  the  argu- 
^"^^f^  as  we  were  clearly  of  opinion  that  the  accounts 
**^  properly  admitted. 

With  respect  to  the  second  objection,  the  evidence 

^  that  the  rent  had  been  paid  during  the  years  1716, 

^"^l?  and  part  of  1718,  and  afterwards  during  1726, 

M  to  Lady^day  1727,  making  in  the  whole  a  space  of 

^^  years  (a),  but  not  continuously.    The  question  was, 

if  this  was  sufficient  to  satisfy  the  words  of  the  statute 

^  &•  2.  e.  28.  s.  5.     And  we   think  that  it  is.    The 

sUtute  says  that  every  person  shall  have  the  like  remedy 

by  distress  in  cases  of  chief  rents  "  which  have  been 

(a)  See  anU,  pp.  S29,  330. 
▼OL.  X.    K.  8.  Z 
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duly  answered  or  paid  for  the  space  of  three  yesrs. 
within  the  space  of  twenty  years  before  the  first  day  of* 
the  then  session  of  parliament  No  case  was  cited  [L^ 
support  of  the  position  that  the  three  years  mention^ 
in  the  statute  must  be  continuous ;  nor  are  we  aware 
any  in  which  it  has  been  so  considered ;  nor  do  eitt^ 
the  words  or  the  spirit  of  the  statute  require  sucb% 
construction.  It  appears  to  us  sufficient  if,  for  the  s{>^. 
of  three  tokole  years  within  twenty  yean  before  tM 
passing  of  the  act,  the  rent  was  paid,  though  those  yei^: 
may  not  be  consecutive. 

An  objection  was  also  taken  to  the  avowry,  in 
of  judgment,  that  it  was  bad  after  verdict,  as  it  ought 
have  shewn  the  origin  of  the  rent,  and  not  have 
menced  with  an  allegation  of  a  seisin  in  fee  of  the 
charge ;  and  that  no  right  to  distrain  was  shewn  npoi^ 
the  face  of  it.     Several  cases  were  cited  in  support  c0 
the  first  ground  of  objection,  and  particularly  the  cas0 
of  Bulptt  v.  Clarke  (a).   But,  without  giving  any  opinioc^ 
as  to  what  our  judgment  would  have  been  had  thi^ 
question  arisen  upon  demurrer,  it  appears  to  us  that  K 
is  too  late  to  take  the  objection  now,  it  being  at  most  0 
defective  statement  of  title,  which  is  cured  by  verdicts 
There  is  no  legal  objection  to  the  allegation  of  seisin  itf 
fee  of  a  fee  farm  rent:  and  it  is  the  usual  mode  of  de* 
scribing  such  an  interest  in  the  rent  in  pleadings  as  in 
Bradbury  v.  Wright  (&).     With  respect  to  the  right  to 
distrain,  it  was  decided,   in   the  case  of  Bradbwy  v. 
Wright  {b)y  already  cited,  that  a  fee  form  rent  may  be 
distrained  for  under  stat  4  G.  2.  c.  28.,  provided  the 


(a)  1  New  Rep.  56, 


(6)  2  Doug.  624. 
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agent  of  and  for  the  defendant,  at  hU  request,  and  i(^ 
certain  commission  and  reward  due  and  of  right  payabi 
from  the  defendant  in  respect  thereof."     Promise 
plaintiSr,  as  such  assignee,  to  pay.     Breach,  DODpaym^ 
to  the  damage  of  plaintiff  as  such  assignee. 

Plea  (3)  to  1  st  count.     "  That  the  said  work 
labour,  care,  diligence,  journeys  and  attendances  of  ^ 
said  F,  L.  Brawny  by  him  done,  performed  and  bestoi^ 
as  the  agent  of  and  ibr  the  defendant,  as  in  the  said 
count  mentioned,  were,  and  every  part  of  the  same  i 
merely  the  personal  labour  of  the  said  F.  L.  Brawn 
this  behalf  done,  performed  and  bestowed,  respectifd, 
afler  the  making  of  the  said  order  by  the  said  C!ourt  fi 
vesting  the  estate  and  effects  of  the  said^jF.  L.  Brtnm,  tna 
were,  and  every  part  of  the  same  was,  then  done,  per- 
formed and  bestowed,  in  and  for  the  necessary  preseo 
maintenance,  support  and  livelihood  of  the  said  JP. 
Brawn  and  his  family ;  and  that  the  moneys,  oommissioc^ 
and  reward,  due  and  payable  from  defendant  in  respec 
of  the  said  work  and  labour,  care,  diligence,  journey 
and  attendances  of  the  said  F.  L,  Brawn  were  not  mo 
than  sufficient  for  the  said  necessary  maintenance^ 
port  and  livelihood  of  the  said  F,  L.  Brawn  and  h 
family."     "  That,  before  the  commencement  of  this  sai^ 
and  before  the  plaintiff,  as  such  assignee  as  afoi 
had  at  all  intervened  and  interfered  in  that  behalf, 
had  made  any  claim  or  demand  whatsoever  upon 
from  the  defendant  in  respect  of  the  said  moneys, 
mission  and  reward  due  from  the  defendant  in 
of  the  said  work  and  labour,"  8cc.  "  of  the  said  JP. 
Brawtif  or  any  part  of  the  same,  to  wit "  1st  June  1^ 
*^  defendant  paid  to  the  said  F.L.  Brawn  all  the 
moneys  so  due  for  the  said  work  and  labour,'*  &c  ^ 


h 


X.  VICTORIA.  SS9 

tbe  said  F.  L.  Brcmn,  and  for  the  said  commission  "  &c.  QtieenU  Bmeh. 
Verification.      .  !.^l!l_ 

Replication.  That  defendant  did  not,  before  pluntiff  ^iuiams 
■8  SQch  assignee  had  at  all  intervened  or  interfered  in  Cbamsbbs. 
Ihat  behalf  or  had  made  any  claim  or  demand  whatsoever 
upon  or  from  defendant  in  respect  of  the  said  moneys, 
commission  and  reward  due  from  defendant  in  respect 
<yf  the  said  work  &c.  of  F.  L.  Browne  or  any  part  of  the 
same,  pay  to  F.  L.  Brown  all  or  any  of  the  said  moneys 
so  due  for  the  said  work,  &c.  of  F.  Ij.  Brown^  and  for 
tbe  said  commission  &c.  due  and  payable  in  respect  of 
the  same,  in  manner  &c.     Conclusion  to  the  country. 

General  demurrer.    Joinder. 

The  case  was  argued  in  last  term  (a). 

'    CawUngi  for  the  defendant    The  fact  traversed  is  im- 
material to  the  defence.     Stat  1  &  2  Fict.  c.  110.  s.  S7. 
"viacts  that  the  vesting  order  shall  ^*  vest  all  the  real  and 
^^rsonal  estate  and  effects  of  such  prisoner,  and  all  such 
uture  real  and  personal  estate  and  effects  as  aforesaid,  of 
^very  nature  and  kind  whatsoever,  and  all  such  debts 
^  aforesaid,  in  the  said  provisional  assignee."     ^^  Such 
debts  as  aforesaid"  are  ^^all  debts  due  or  growing  due 
^o  such  prisoner,  or  to  be  due  to  him  or  her  before  such 
discharge  as  aforesaid."     This  enactment  only  makes 
tbe  case  similar  to  that  of  an.  uncertificated  bankrupt 
«nder  stat  6  G.4.  c.  16.  5.  63.,  where  the  words  are  to 
the  like  effect,  <'all  debts  due  or  to  be  due  to  the  bank- 
et wheresoever  the  same  may  be  found  or  known." 
And  this  last  enactment  did  not  alter  the  old  law,  under 
^hich  it  was  decided  that  an  uncertificated  bankrupt 
^%ht  maintain  assumpsit  for  work  and  labour  performed, 

(")  JoRuoiy  S6tfa,  1847.     Before  Lord  Denrrun  C.  X,  PattfPmi^  CV^- 
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Voiutiu  X.     after  the  assignment,  for  the  necessary  maintenanoe  of 
\ himself  and  his  family ;   ChippendaU  v.  Tomlitwm  («). 


WiLUAMf      According  to  Mr.  Ea$es  note  of  that  case  (b\  BmUer  J. 
there  said :  ^^  the  bankrupt  had  an  undoubted  right  to 
sue  for  the  profits  of  his  labour ;  but  supposing  a  peiBon 
in  his  situation  should  gain  a  large  sum  of  money  or 
considerable  efiects,  then  such  money  and  eflRacts  woold 
undoubtedly  be  liable  to  his  assignees.**     In  I  CoMs 
Bankrupt  Laws,  p.  4fShf  where  the  case  is  also  gtTeo, 
Lord  Matiffifld  is  reported  as  saying :   ^<  The  aasignees 
cannot  let  out  the  bankrupt;  they  cannot  contract  be 
bis  labour.'*    In  Silk  v.  Osbom  {e)  this  doctrine  was  re- 
cognized, and  extended  to  materials  found  by  the  bank- 
rupt in  the  course  of  such  work  and  labour.    In  He$se  ▼• 
Stevenson  (d)  Lord  Alvanley^  delivering  the  judgment  of 
the  Court  of  Con^mon  Pleas,  reoogniseed  the  same  limit- 
ation of  the  right  of  the  assignees.   He  says :  ^*  Can  diere 
be  any  doubt,  that  if  a  bankrupt  acquire  a  large  sum  of 
money,  and  lay  it  out  in  land,  that  the  assignees  may 
claim  it?    They  cannot  indeed  take  the  profits  of  his 
daily  labour.     He  must  live.''     In  Ex  parte  Walters  (e) 
it  was  held  that  a  bankrupt  was  not  bound  to  aoooont 
to  his  assignees  for  money  received  since  the  bank* 
ruptcy  for  surveying  and  valuing  tithes,  on  the  ground 
that  this  was  the  fruit  of  his  personal  labour.    In  Cedes 
V.  Barrow  (g)  the  Court  of  Common  Pleas  went  still 
fisurther,  and  held  that  an  uncertificated  bankrupt  might 
recover  from  his  own  assignees  for  work  and  labour 
performed  by  him  for  the  benefit  of  the  estate^  evidence 
being  given  of  their  having  so  employed  hinit   and 

(a)  4  Doug.  318.  (6)  7  Eaa,  57,  note  (g). 

(c)  1  Etp.  N.  P.  C.  140.  (d)  S  B.fP.  56S.  578. 

(e)  S  ilbftf.  Xk^DeG.  635.  (g)  4  Tanm.  754. 
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made  pnymeiiCs  to  him  from  time  to  time  in  respect  Qutm's  Bmeh, 
of  tocfa  employment      In  Herbert  y.Sayer(a),  since 
Stat  6  &•  4.  c  16.9  the  Court  of  Exchequer  Chamber,      Wiluams 
re? ersmg  the  jodgment  of  this  Court,  held  that  an  action     Cbamibbs* 
may  be  maintained  by  an  uncertificated  bankrupt  in  re- 
spect of  properQr  acquired  after  the  assignment,  if  the 
assignees  be  not  shewn  to  have  interfered.     It  is  clear 
irom  the  language  of  the  Court  of  Exchequer  Cham- 
ber(fr)  that  the  only  ground  on  which  the  assignees 
acquire  a  right  in  the  proceeds  of  contracts  of  the  un- 
certificated bankrupt  made  after  the  bankruptcy  is  that 
be  may  be  considered  to  contract  for  his  assignees. 
That  ground  fisuls  where  such   a  contract  cannot  be 
implied,  as  where  he  has  laboured  merely  for  his  ne- 
cessary maintenance  and  support,  which  is  the  allega- 
ta on  this  record.    [^Patteson  J.  referred  to  Drake  v. 
Bedkm  (c).]     Sect  37  of  stat  1  &  2  Viof.  c.  110.  di- 
'^ly  excepts  from  the  operation  of  the  vesting  order 
^  '*  working  tools  and  implements  ^  of  the  insolvent : 
'profision  which  clearly  contemplates  his  employing 
'^iiQself  in  labour.     A  similar  inference  arises  from  the 
P^^er  given  to  the  Court,  by  sect.  38,  to  discharge  the 
^▼ent,  on  recognizances  for  his   appearance,  after 
^"^  to  bring  him  up. 

Atf/,  contra.  Either  the  traverse  is  material,  or  the 
plea  shews  no  defence.  It  is  to  be  observed  that  this 
IS  Qot  a  case  in  which  the  assignee  has  not  interfered : 
lie  sues  for  the  money,  which,  as  the  demurrer  admits, 

(a)  5  0.  B.  9S5.  (6)  5  Q.  B.  981. 

(e)  \\  in  W,  S15.»  in  Esch,  Ch.,  reveniDg  (as  to  the  question  in 
tbe  tact)  the  judgment  of  the  Court  of  Exchequer  in  Beckham  v.  Drake, 
8  Mu  f  W%  94oL 
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has  not  been  paid  before  his  intervention.  Sab 
such  interference,  the  insolvent  may  undoubted 
Chippendall  v.  Tomlinson  (a)  and  Silk  v.  Osbom  ( 
therefore,  not  adverse  to  the  plaintiff.  Under  i 
of  Stat  1  &  2  Vict.  c.  110.  the  future  debts  vesf 
lutely,  by  the  order,  in  the  assignee.  There  is  do  i 
decision  on  the  subject :  but  the  general  princip 
relied  on  was  recognized  in  Ford  v.  Dabbs  (c).  i 
V.  Sayer{d)  is  in  accordance  with  this,  and  fd 
plains  Kitchen  v.  Bartsch  (^),  where,  as  here, 
peared  on  the  record  that  the  assignees  had  int 
before  payment,  and  it  was  therefore  held  that  th< 
rupt  could  not  sue.  The  same  principle  is  affiri 
Drayton  v.  Dale  (g) ;  and  Webb  v.  Fox  (h)  does  ni 
tradict  it.  IPatteson  J.  The  plaintiff  insists  on  t 
tinction  between  contracts  in  respect  of  his  perso 
bour,  necessary  for  his  maintenance,  and  debts  ac 
from  other  sources.]  No  such  distinction  can  be  i 
In  Stat.  6  G.  4.  c.  16.  5. 114.  provision  is  made  for 
allowance  to  the  bankrupt  out  of  his  estate,  until  b 
have  passed  his  last  examination,  as  shall  be  De< 
for  the  support  of  himself  and  his  family.''  That 
the  argument  from  necessity,  soroeUmes  sugges 
the  older  cases,  as  by  Lord  Alvanley  in  Hesse  v.  i 
son  (t).  In  sect  43  of  stat  1  &  2  Vict.  c.  1 10.  b  a  i 
provision  for  an  insolvent  debtor ;  and  there  is 
actment  of  the  same  kind  in  stat  5  &  6  Vict. 
5.  4.  [Patteson  J.  This^  Court  appears  to  ha 
cognized  the  distinction  as  to  fruits  of  personal  1 
in  Crojion  v.  Poole  (k).    Wightman  J.     Suppose  t 


(a)  4i>oif;.S18. 
(c)  5M.^  G.  309. 
{e)  7  Eatt^  53. 
(*)  7  r.  Jt  S91. 
Qc)  1  B.fJd.  568. 


(6)  1  Ftp.  N.  P.  i 
(d)  5  Q,  B.  965. 
(g)  9B.fr  a99S, 
(i)  SB.ir  P.  578. 
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fecdtnt  had  avfen  the  insolvent  a  bill  for  the  amount   Q«Mm*<  Seneh. 

.                    .                                              1847. 
dae:   could  the  assignee  have  insisted  upon  this  bill  * 

being  given  up  ?]    Probably  the  Court  for  the  relief  of     Willumi 

Xnsolvent  Debtors  would  have  ordered  this :  but  there     Chakiim. 

appears  to  be  a  distinction  between  a  debt  and  a  bill 

gi^en  for  a  debt ;  Beck  v.  Beverly  (a). 

Cowling  in  reply.     There  is  no  more  inconsistency  in 
admitting  the  general  doctrine  of  debts  passing  to  the 
assignee^  and  excepting  the  earnings  of  the  personal 
labour  of  the  bankrupt  or  insolvent,  than  in  distin- 
guishing damages  recoverable  for  slander  of  the  bank- 
nipt  or  insolvent  from  debts  due  to  the  estate  (&)• 

Cur.  adv.  vult. 

I«rd  Denmam  C.  J.  now  delivered  the  judgtneat  of 
">e  Court.' 

This  was  a  demurrer  to  a  replication  to  a  plea  to  the 

^>*st  count  of  the  declaration,  which  stated  that  the 

^^fendant,  after  the  making  the  vesting  order  by  the 

^ '^Solvent  Debtors'  Court,  and  after  the  estate  of  the 

^'^^Ivent  became  vested  in  the  plaintiff  as  assignee,  and 

^^fore  the  final  discharge  of  the  insolvent,  was  indebted 

^^^  the  plaintiff^  as  assignee,  for  the  work  and  labour, 

J^^nrneys  and  attendances  of  the  insolvent  by  him  before 

his  discharge  done  and  performed  as  the  agent  of  the 

defendant,  and  for  commission  in  respect  thereof,  and 

tlien  alleged  a  promise  to  pay  the  plaintiff  as  assignee. 

*X*he  plea  stated  that  the  work,  &c.  was  the  personal 

labour  of  the  insolvent  after  the  vesting  order,  and  the 

money  payable  in  respect  of  it  not  more  than  suflBcient 
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family ;  and  that,  before  the  plaintiflf  had  at  all  inter- 

WiLUAMs     fered  or  made  any  claim  in  respect  of  it,  the  defendant 

Cbambkm.     bad  paid  the  insolvent 

The  replication  denied  that  the  defendant  had  paid 
the  insolvent ;  and  the  defendant  demurred  to  the  re- 
plication on  the  ground  that  the  issue  taken  was  imma- 
terial, as  the  plaintiff  had  no  right  to  the  proceeds  of 
the  personal  labour  of  the  insolvent  under  the  circum* 
stances  stated  in  the  plea,  whether  the  defendant  had 
actually  paid  the  insolvent  or  not 

By  the  thirty-seventh   section  of  stat  1  &  2  Vki^ 
c.  110.,  all  the  real  and  personal  estate  of  the  insolvent, 
and  all  his  future  estate,  right,  tide  and  interest  in  or 
to  any  real  and  personal  estate  and  effects  which  may 
come  to  him  before  his  final  discharge,  and  all  debts 
due  or  growing  due  to  the  insolvent,  or  to  be  due  to 
him  before  such   discharge,   shall    be  vested    in  the 
assignee.    The  plaintiff's  claim  was  grounded  upon  the 
comprehensive  words  of  this  section,  which  would  en- 
title the  assignee  to  recover  any  debt  accruing  to  the 
insolvent  before  his  final  discharge,  either  for  work  and 
labour  or  any  other  cau^.     It  was,  indeed,  expressly 
decided,  in  the  case  of  Ford  v.  Dabbs  (a),  that  a  debt 
accruing  to  the  insolvent  between  the  vesting  order  and 
the  final  discharge  vests   in   his  assignee   under  the 
thirty-seventh  section  of  the  act     It  was  however  con- 
tended, on  the  part  of  the  defendant,  that,  though  the 
assignee  might  be  entitled  to  the  benefits  of  a  contract 
made  with  the  insolvent,  and  that  a  debt  accruing  to 
the  insolvent  in  respect  of  such  contract  would  vest  in 

(a)  5  M,^G.  SOS. 
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the  assignee^  yet  that  he  could  not  let  out  the  insolvent  Q»sen.'$  Sendk. 

to  hire,  or  contract  himself  for  his  personal  labour ;  

and  Chippendale  v.  TomUnsoriy  reported  in  Coolers  Bank-  Williams 
n^  Laws  (a),  was  cited  in  support  of  this  distinction.  Chaiimks. 
A  great  many  other  cases  were  cited  on  both  sides  upon 
the  argamenty  but  none  in  which  it  was  held  that  the 
assignee  of  a  bankrupt  or  insolvent  could  sue  for  the 
price  of  the  personal  labour  of  the  bankrupt  or  insol- 
vent after  the  bankruptcy  or  insolvency,  as  a  debt  due 
Erectly  to  the  assignee  himself,  as  upon  a  contract 
made  with  him. 

In  the  present  case  the  debt  in  tlie  first  count  does 
M  aj^ear  to  be  a  debt  due  or  growing  due  to  the 
insolvent,  or  to  come  within  the  description  of  estate  or 
choses  in  action  which  would  vest  in  the  assignee  under 
the  thirty-seventh  section  of  the  act.  It  is  claimed  upon 
the  pleadings  as  a  debt  directly  due  to  the  assignee  for 
the  personal  labour  of  the  insolvent ;  and,  if  the  plain- 
tiff were  entitled  to  recover  in  respect  of  such  a  claim, 
we  must  go  the  length  of  deciding  that  the  assignee 
m^t,  in  the  words  of  Lord  Mansfield  in  Chippendale 
V.  Tcmlinson  (ft),  let  the  insolvent  out  to  hire,  and  con- 
tract himself  for  his  personal  labour. 

Upon  this  ground  we  think  that  the  defendant  is 
cDtilled  to  judgment  upon  this  demurrer. 

Judgment  for  defendant. 

(a)  Vol.  I.  p.  481.  (6)  1  Co.  Bank.  L.  432. 
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NiCHOLLS  against  STBETTON(a). 

#^  OVEN  ANT.    The  declaration  alleged  that,  he 

toFore,  to  wit  2nd  Januaiy  1838,  by  indentore 
tween  defendant  of  one  part  and  plaintiff  of  the 
(profert),  the  date  whereof  is  (to   wit)   the  day  an*'  ^ 
year  aforesaid,  after  reciting  tliat  the  plaintiff  had,  fo 
several  years  then  last  past,  carried  on  the  business 
an  attorney  and  solicitor,  and  that  defendant  had,  fc 
four  years  then  last  past,  been  one  of  plaintiff's 
clerks,  and   that  defendant  applied  to  and 


plaintiff  to  accept  him,  defendant,  as  his  articled  de  -mk 
without  payment  of  any  premium,  which  plaintiff 
sented  to  do  on  defendant's  entering  into  the  covenai 


b/ 


A  deed  recited 
that  plaintiff 
had  carried  on 
tlie  busineM 
of  an  attorney, 
that  defendant 
bad  for  four 
years  been  bit 
salaried  clerk, 
find  had  ap- 
plied to  him  to 
accept  defend- 
ant as  bit 
articled  clerk 
without  pre- 
mium, which 
plaintiff  con- 
sented to  do 
on  defendant's 
entering  into 
the  covenants 
thereinafter 

contained ;  and  ^nd  ain'eements  thereinafter  contained ;  and  that, 

defendant  ^  ^  ^  ^ 

bound  himself    certain  articles  of  clerkship,  bearing  even  date  with  tbtf 

clerk  to  plain- 
tiff for  five 

years  by  articles :     It  was  then,   by  the  deed,  witnessed  that,  in  punuanec^  «f  tb^ 
agreement,  and  in  consideration  of  5<.  &c.,  defendant  did,  for  himself,  his  heirs,  eieeutn^ 
and  administrators,  thereby  covenant  with  plaintiff,  his  executors,  adminiatnton,  pnttsp- 
and  assigns :    That  defendant  sliould  not,  during  the  term  of  five  years  mentioned  in  ti» 
articles,  nor  at  any  time  after  its  expiration,  directly  or  indirectly,  interfere  or  iatar- 
meddle  with,  or  be  concerned  as  attorney,  agent  or  otherwise,  for,  any  person  who  bid 
already  been,  or  who  should  from  time  to  time  thereafter  become  or  be,  the  client  or  eoms* 
pendent  in  business  of  or  with  plaintiff,  or  any  partner  or  partners  he  might  admit  to  a  ihsra 
with  him,  or  any  person  to  whom  he  might  sell  or  assign  tlie  whole  or  any  part  of  hk 
bu^ineHS  of  attorney ;  and  that  defendant  should  not  act  as  partner,  clerk  or  aasiatant  villi 
or  to  any  person  who  should  interfere  or  intermeddle  as  aforesaid :  and,  in  case  dafcadaat 
should  commit  any  breach  of  his  said  covenants,  he  should  forfeit  and  pay,  aa  liqindelcd 
damages,  \O0L  for  every  such  breach ;  and  each  day's  repetition  or  continuance  of  any 
interference  &c.  as  aforesaid  should  be  deemed  a  fresh  breach  of  covenant,  and  incur  a  new 
and  separate  penalty  and  right  of  action. 

Plaintiff  declared  in  covenant,  assigning  breaches  in  respect  of  persona  who  had  been 
his  Clients  before  and  at  the  time  of  the  making  of  the  deed,  and  of  persona  who  bad  been 
his  clients  while  defendant  continued  under  the  articles. 

Held  that  the  part  of  the  covenant  in  respect  of  which  the  breaches  were  asaigiied  ves 
good,  as  not  operating  unduly  in  restriction  of  trade,  and  might  be  sepamted  ftom  llie  ivn  • 
and  tlierefore  an  action  might  be  brought  on  such  breaches. 


(a)  See  NkkoUt  ▼•  SlretUm^  7  Bmo,  48. 
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id  indenture,  and  made  between  plaintiff  of  the  one  QtMni*«  Bmch. 

1 5)41*7 

part  and  defendant  of  the  other  part,  the  defendant  put,  

placed  and  bound  himself  clerk  to  the  plaintiff  to  serve      ^icbolu 
faim  during  the  term  of  five  years,  to  the  intent  that      Sramox. 
defendant  might  thereby  become  entitled  to  make  ap- 
plication to  Her  Majesty's  several  Courts  of  Common 
Law  and  Equity  at  fFesiminsierf  to  be  admitted  an  at- 
UMrney  and  solicitor  thereof  respectively:  It  was  wit- 
nessed that,  in  pursuance  of  the  agreement,  and  in  con- 
sideration of  5s.  &C.  (acknowledgment),  the  **  defendant 
did,  for  himself,  his  heirs,  executors  and  administrators, 
thereby  covenant,  promise  and  agree  to  and  with  the 
pliintifl^  his  executors,  administrators,  partners  and  as- 
signs, in  manner  following,  that  is  to  say :    That  he,  the 
defendant,  should  not  nor  would,  during  the  said  term  of 
five  jears  mentioned  in  the  said  recited  articles  of  clerk- 
sbip,  nor  at  any  time  after  the  expiration  of  such  term, 
tither  direcdy  or  indirectly,  interfere  or  intermeddle  with, 
or  be  concerned,  as  attorney,  agent  or  otherwise,  for,  any 
penon  who  had  already  been,  or  who  should  from  time 
to  time  thereafter  become  or  be,  the  client  or  corres- 
pondent in  business  of  or  with  the  said  plaintiff,  or  any 
ptftner  or  partners  he  might  admit  to  a  share  or  shares 
vith  him,  or  any  person  or  persons  to  whom  he  might 
*dl  or  assign  the  whole  or  any  part  of  his  business  or 
pn>fes8ion  of  attorney,  solicitor  and  conveyancer ;  and 
^  be,  the  defendant,  should  not  nor  would  act  as 
pvtner,  clerk  or  assistant  with  or  to  any  person  or  per* 
Mos  who  should  interfere  or  intermeddle  as  aforesaid ; " 
tod,  in  case  defendant  should  commit  any  breach  of 
lis  said  covenants  &c.,  he  should  forfeit  and  pay,  as 
liquidated  damages,  lOOL  for  every  such  breach :  and 
it  was  declared  that  each  day's  repetition  or  continuance 
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of  any  interference  or  intermeddling  as  aforesaid  shori^^ 
be  deemed  a  fresh  breach  of  covenant,  and  incur  a  nei 
and  separate  penalty  and  right  of  action :     As  bj  th 
said  indenture  &c.    That  the  ^  plaintiff  then,  to  wit  on 
&c«,  **  took  and  received  the  defendant  as  his  ai  tiik^^l 
clerk  without  the  payment  of  any  premiom ;  and  th^i^ 
the  defendant  remained  and  continued  such  artidaa^ 
clerk  to  the  plaintiff  for  and  during  the  term  or  space 
five  years  in  the  articles  of  clerkship  mentioned: 
defendant  afterwards,  to  wit  on  &c.,  ^  upon  and  nndi 
and  by  virtue  of  the  said  clerkship,  became  and 
duly  admitted  an  attorney  and  solicitor  of  Her  Migest^^ 
Courts  of  Common   Law  and  Equity  at    JFeshmns^^r 
respectively  "  &c.    **  That,  before  and  at  the  time  of  t^e 
making  of  the  said  indenture,  certain  persons,  to  wirit 
certain  persons  carrying  on  business  by  and  under  ^lie 
name,  style  or  firm  of  Beckwithj  Dye  4* 
Frederick  Webb  and  one  Charles  Draief  were, 
tively,   clients  and  correspondents  in  business  of  symI 
with  the  plaintiff:  of  all  which  premises  the  defenJiKXit 
then,''  to  wit  on  &c,  *^  had  notice :  yet  the  plamtiff^    ^^ 
fact  saith  that  the  defendant,  not  regarding"  Sec,  **Bfk^^* 
wards,  and  after  the  making  of  the  said  indenture,  0*^^^ 
after  the  expiration  of  the  said  term  of  five  years  " 
*^  and  after  be  had  been  admitted  such  attorney  and 
citor  as  aforesaid,  and  after  he  had  such  notice  as  a&>i^^ 
said,"  8cc.  to  wit  on  &c,  <<and  on  divers,  to  wit  thi^^' 
other  days  "  &c.,  "  did  directly  interfere  and  interme^^'* 
with,  and  was  concerned  as  attorney  and  agent  for^     ^^ 
said  persons  so  carrying  on  business  by  and  under  ^^ 
name,  style  or  firm  of  Beckwitk,  Dye  4f  Kitten^  conC*"^ 
to  the  said  covenant "  &c. :  ^*  whereby  the  defendant    ^ 
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idi  and'  every  of  the  said  last  mentioned  days,   be-  Qit§m*t  Bench. 

tine  liable  to  pay  to  the  plaintiff  the  said  sum  of  

(XML,  in  the  said  indenture  mentioned,  on  request.''  Nicoolu 
imQar  interferings,  &c.,  with  Frederick  Webb  and 
%arles  Drakej  severally,  were  then  charged ;  and  like 
(abilities  were  respectively  alleged  to  have  accrued 
hereby.  The  count  further  alleged :  ^*  That  after- 
taids,  and  after  the  making  of  the  said  indenture,  and 
vhilst  the  defendant  remained  and  continued  so  ar- 
ided  to  the  pldntiff  as  aforesaid,"  to  wit  on  &6., 
^'  certain  other  persons,  to  wit  one  John  GoldsmUk  Ai^ 
kimon  and  one  William  Sims  Suttoriy  became  and  were 
cBei^  and  correspondents  in  business  of  and  with  the 
plaintiff:  whereof  the  defendant  then,  to  wit  on  "  &c., 
^  had  notice :  yet  the  defendant,  further  disregarding  ^ 
&c:  the  declaration  then  charged,  as  before,  inter- 
ftriflgs,  &a  with  J.  G.  Atkinson  and  W.  &  Sutton,  seve- 
nty; and  like  liabilities  were  respectively  alleged  to 
have  accrued  thereby.  "Nevertheless  the  defendant 
Caltbough  often  requested  so  to  do)  hath  not  paid  to 
^  plaintiff  the  said  several  sums  of  100/.,  amounting'' 
^^  **  nor  either  of  them,"  &c,  "  according  to  the  tenor  ^ 
^  "  of  the  said  indenture  "  &c. 

The  defendant  set  out  the  indenture  on  oyer,  and 
'cinurred  specially.    Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  term,  1845  (a). 

Bramfaoellj  for  the  defendant     The  case  may  be  taken 

^  on  general  demurrer.     The  covenant  was  bad  as 

uciog  in  restraint  of  trade,  and  made  on  consideration 

^^ally  insufficient.     There  was   nothing  to  bind  the 

plaintiff  to  instruct  the  defendant ;  and  the  defendant  was 

(*)  Jwe  Sd  mod  6th.     Before  Lord  Denman  C.  J.,  2\tf(eKm,  WHtiaiM 
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not  to  be  *^  concernedi  as  attorney,  agent  or  otherwiw^ 
for  any  person  who  had  already  been,  or  who  should 
from  time  to  time  thereafter  become  or  be,  the  client  or 
correspondent  in  business  of  or  with  the  said  plaintiff 
or  any  partner  or  partners  he  might  admit  to  a  share  or 
shares  with  him,  or  any  person  or  persons  to  whom  he 
might  sell  or  assign  the  whole  or  any  part  of  his  busi- 
ness or  profession  of  attorney,  solicitor  and  convey- 
ancen"  Such  a  covenant  almost  puts  it  in  the  power 
of  the  plaintiff  to  exclude  the  defendant  from  all  business 
whatever ;  and  it  is  much  more  extensive  than  can  be 
required  for  the  protection  of  the  plaintiff.  There  b  nc 
limitation  as  to  time  or  space.  The  Courts  will  imh 
allow  the  public  interest  to  be  interfered  with  furtbes 
than  is  necessary  for  the  reasonable  protection  of  tis 
party  imposing  the  condition.  Here  he  would  haiv 
been  fully  secured  against  the  loss  of  business  from 
opportunities  which  he  gave  the  defendant,  by  a 
nant  that  the  defendant  should  not  be  concerned  SSj 
any  one  who  had  been  the  plaintiff's  client  before  or  Mi 
the  time  of  the  defendant  being  with  him.  The  case 
therefore  falls  within  the  principle  of  Hot-ner  v. 
Graves  {a\  Mallan  \.  May{b)  (judgment  on  second 
breach),  Ward  v.  Byrne  (c),  Hinde  v.  Grmf  {d) :  and  this 
principle  is  not  dballowed,  but  recognised,  in  Hiichcodc 
y.  Coker  {e).  The  grounds  do  not  exist  here  on  which 
restrictions  have  been  held  defensible,  as  in  Gale  v. 
^R^d  (g),  Proctor  v.  Sargent  (//). 


(a)  7  Bing.  7S5.  (6)  11  If.  ^  IT.  653. 

(c)  SM,^W.  548.  id)  1  AT.  jr  ^.  195.  808»  4. 

(e)  6  A.  {•  E,  44C.  454.,  in  Exch,  Ou,  reTersiog  the  judgment  o 
r.  B,  in  Hk^kcodk  t.  O^ker,  6A,^E,  438. 
(g)  8  EaUt  80.  87.  (A)  2  ilf.  f  G.  SO. 
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But  it  ^11  be  argued  that  the  covenant  is  good  for  a  dueen^g  Bench, 

part ;  and  that  the  good  part  may  be  severed  from  the  [__ 

bad.    Now,  first :  the  contract  is  a  whole ;  and  every 
covenant  on  one  side  is  in  consideration  of  every  cove- 
nant on  the  other  t  and^  if  any  part  be  void,  the  whole 
is  void*     This  is  distinctly  admitted  in  fVaitev.  Jones  {a) 
and  Jones  v.  Watte  (b)  by  the  Judges  who  there  held 
the  contract  legal ;  and  it  is  recognised  in  Shackell  v. 
Hosier  (c)  and  Card  v.  Hope  (d).    A  distinction  may  per- 
haps be  suggested  on  the  ground  that  this  is  a  contract 
under  seal,  and  that  such  contracts  are  void  onlv  for  so 
mticb  as  is  unlawful,  except  in  the  case  of  infringe- 
ment of  some  direct  statutory  prohibition  which  ex- 
pressly avoids  the  whole  of  the  infringing  instrument,  as 
stated  in  notes  (4)  and  (d)  to  Butler  v.  Wigge  (e)»     But 
that  rule^  when  properly  explained,  applies  only  to 
cases  arising  upon  statutory  illegalities ;  and  the  dis- 
tinction is  between  cases  where  the  statute  simply  pro- 
Viibits  the  particular  thing,  and  those  where  it  avoids  the 
Wrument  If  there  were  any  peculiar  rule  on  the  point, 
^licable  to  all  instruments  under  seal,  it  would  have 
i^n  an  answer  to  the  objections  on  which  numerous 
'leeds  have  been  held  bad ;  as  in  Card  v,  Hope  (rf).     A 
divisibility  seems  to  have  been  allowed  in  the  case  of 
&  condition  of  a  bond,  in  Chesman  v.  Nainby  {g) :  but 
the  condition  of  a  bond  is  in  defeasance  of  the  primary 


(«)  1  New  Co.  656.  662. 

(^)  S  AVw  Go.  341.  351.  354.  in  Exch,  C^.,  affirming  the  judgment  in 
tlie  case  list  cited  ;   S,  C,  aflSrmed  in  Dom.  Proc. ;  Jones  ▼.  Waiie,  9CLS[^ 
F.  102.    See  note  to  CoUxm  v.  Blantem^  1  Smith's  L,  C,  169  a. 
(0  2  Neu>  Ceu  634.  646.  (d)  2  B,  ^  C  66U 

{e)  1  Wme,  Saund.66  (6ib  ed.) 

(g)  2  Str,  739.  ;   S,  C.  2  Ld.  Bai/m.  1456.     Affinoed  in  Dom.  Proc, ; 
OeMman  t.  iVotn^,  I  Bro,  P,  C,  234. 

VOL.  X.   N.  8.  A  A 
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liability :  in  a  contract,  whether  under  seal  or  not,  die 
whole  contract  on  one  side  is  the  consideratioo  for  the 
whole  contract  on  the  other ;  and  it  would  be  imposiible 
to  say  how  much  the  one  party  was  entitled  to^  if  he 
was  only  liable  for  a  part  of  the  consideration.  The  r^ 
mark  made  in  this  Court,  from  the  Bench,  in  Hiidkod:-^ 
V.  Coker  (a),  that  the  agreement  was  not  divisible 
cause  it  was  not  under  seal,  must  have  been  made 
reference  to  a  bond.  No  distinction  on  the  ground 
the  instrument  being  under  seal  was  suggested  in 
▼.  Man/  (b) :  and  the  language  of  Lord  Abinger  CS. 
as  to  the  whole  of  a  contract  being  avoided  by  il 
of  a  part,  in  T^orp  v.  Cok(c),  is  perfectly  generaL  B' 
next,  the  illegal  part  of  an  agreement,  if  separable  ati 
can  be  divided  from  the  rest  only  where  the  otgectii^iv. 
able  words  can  be  struck  out  and  leave  an  intelligiUb 
contract  Thus,  in  Mallan  v.  Mtnf  (&),  the  words  ^or 
any  of  the  towns  or  places  in  England  or  ScoiUm^ 
where  the  plaintifi,  or  the  defendant  on  their  accountr 
might  have  been  practising  before  the  expiratioD  of  to 
said  service,"  might  have  been  omitted,  leaving  a  lavfiit 
covenant.    Here  the  same  cannot  be  done. 


Cowlings  contriL     Even  without  separating  the  dS 
ferent  parts  of  this  covenant,  there  is  no  more  proteedo 
than  the  particular  profession  requires,  the  defenda 
being  restricted  only  as  to  persons,  and  not  as  to  pb 
or  time.    Therefore  the  language  of  the  Coort  of  I 
chequer  Chamber  in  Hitchcock  v.  Coker  {d)  is  i^plicf 


(a)  6A.^E.  446.  (6)  U  Jf.  {•  IT.  eSS. 

(c)  4  DowL  P.  a  457.  466.  S.JC.  (not  wuie  dictum)  2  Cro.  M 
S67.,  5  Ty.  1047. 
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different  nature  of  the  callings  may  account  for  thediT- 
NicBOLi*      ference  of  the  decisions.    That  seems  to  be  the  fiewof 

T, 

SEExnoir.  Maule  J.  in  Procior  v.  Sargent  {b) ;  and  this  may  bdp 
to  explain  the  difference  of  the  decisions  in  Homer  t. 
Graves  (c)  and  Gale  v.  Reed  {d)» 

But,  secondly,  the  contract  is  at  least  good  so  br  a* 
it  concerns  the  clients  who  carried  on  business  with  the 
plaintiff  at  the  time  of  making  the  indenture  or  duriif 
the  continuance  of  the  articles ;  and  the  breaches  are  con- 
fined to  these.    It  is  true  that,  when  any  contract,  whe- 
ther under  seal  or  not,  is  in  part  ill^al,  the  whole  coo* 
tract  fails.     But  that  is  different  from  the  present  case» 
where  the  contract  is,  not  to  do  any  thing  illegal^  bo^ 
only  to  abstain  from  certain  acts,  some  of  which  a  ptf^ 
cannot  bind  himself  not  to  do,  but  may  still  \tp!^^ 
abstain  from  doing.     In  such  a  case  the  law  willcft"^ 
force  such  restrictions  as  the  party  can  bind  himself 
The  cases  cited,  as  to  this  point,  on  the  other  side^ 
not  disputed.     Newman  v.  Nevman  {e)  and  Chesman  f.^ 
Nainby  (g)  are  cases  of  bonds.     But  MaUan  ▼•  Mey  (i) 
was  on  covenant ;  and  there  the  Court  held  the  plaintiff 
entitled  to  recover  on  a  breach  of  the  legal  covenant, 
though  a  breach  of  an  illegal  one  was  also  assigned. 
That  case  goes  beyond  the  present     Green  v.  Price  {%) 
is  exactly  the  present  case :  though  it  is  true  that  error 

(a)  5M.iW.  548. 

(6)  2  M.i  G,  SB.     See  UaUan  t.  May,  11  Af.  $•  IT.  667. 

(c)  7  Bing,  735.  (d)  8  Eatt^  Sa 

(0  4  Af.4-  s,ee. 

(g)  2  Str.  739. ;  S.  C.  2  Ld.  Raym.  1456.     In  Dom.  2V«c.,  I  Bra. 
P.  C  234. 

(/i)  11  ir.  4-  jr.  653.  (i)  13  AT.  fr  W^.  695. 
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ere  the  parts  of  the  covenant  are  inseparable. .  -  But,  if 
le  words  **  or  who  should  from  time  to  time  thereafter  Nicholli 
ecom^''  and  also  the  words  **  or  any  partner  or  part«  SmRroir. 
ere  he  might  admit  to  a  share  or  shares  with  him"  &c. 
>  the  end  of  the  covenant,  be  struck  out,  there  will 
eroain  a  covenant  which  will  not  be  objected  to  on  the 
»lher  side,  commensurate  with  the  breaches.  It  is  not 
lecessary  that  the  part  left  should  be  strictly  gram- 
matical. In  Hinde  v.  Gray{b)  the  breach  might  cer- 
tainly have  been  divided,  according  to  the  present 
argument  for  the  plaintiff;  but,  when  that  was  pointed 
out  in  tlie  Court  of  Exchequer,  in  Green  v.  Price  (c), 
the  Lord  Chief  Baron  answered  that  the  point  was  not 
there  taken.  It  is  said  that  the  plaintiff  could  not  be 
swd  upon  a  covenant  made  on  a  consideration  which 
could  not  be  wholly  enforced :  but  that  difficulty  ap- 
plies only  to  executory  contracts,  not  where,  as  here, 
^plaintiff  has  already  performed  all  his  part.  [^Patte- 
^  J.  I  must  own  that  I  feel  much  pressed  with  the 
<^ection  which  you  are  now  answering.] 

Brawwett,  in  reply.  In  Rannie  v.  Irvine  (d)  there 
<^is  merely  a  sale  of  good  will  for  a  term :  the  contract 
was  only  not  to  disturb  the  vendee  in  the  enjoyment  of 
die  thing  sold. 

The  objection  to  dividing  the  legal  and  illegal  parts 
»f  the  covenant  is  illustrated  by  the  argument  of  Lord 
Tenman  C.  J.  in  Jones  v.  fVaiie  (^),  where  he  suggests 
fversing  the  parties,  as  a  test  whether  the  contract  sued 

(«)  The  judgment  of  Uie  Court  of  Exchequer  Cbamberwas  affirmed  in 
•Z.  T.  1847  ;  Price  t.  Greeny  16  M.  j*  W.  346. 
(»)  1  If.  ^  G.  195.  (c)  IS  Af.  i  jr.  698. 

[d)  7  M.Ss  G.  969.  (e)  5  New  Co.  362.^ 
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on  is  1^1.     No  distinction  can  be  foanded  on  the 

fact  that  the  plaintiff  has  performed  his  part :  the  ooo-      ^.^ 

tract  must  be  looked  on  as  it  stood  when  made. 

Cur.  ado.  wttL^^ 

Lord  Denman  C  3.,  in  this  vacation  {Febrmay  25th)^   i 
delivered  the  judgment  of  the  Court. 

This  case  must  be  decided  in  favour  of  the  plaint!:^ ^ 

in  conformity  with  the  decision  of  Price  v.  Greefi  (a)        ig 
the  Exchequer  Chamber. 

Judgment  for  plain^if. 

(a)  16  M.  ^  W,  S4S. 


f 


2*«ritfay,  The  Queen  against  Hinchliff  and  Another, 

February  25lh.  ^ 

Justices  of  the  Peace  of  Cheshire. 


rule.    Begifia  v.  Stayley  {b\  Regina  v.  Townstal  {b) 
Eegifia  v.  The  Justices  of  the  West  Riding  {c)  were  cited. 


^iJd°I!t'"  iT     A  ^U^^  "'*'  having  been  obtained  for  a  mandaoi*.^* 

Muioni  for  an 
order  of  filia- 
tion.   The  case  term  (a)  by   Whitehurst  and  Huddlestones  and  Sir 

was  adjournedi 

and  an  order      Jerds^  Attorney  General,  and  Pashley  supported 

made,  at  the 

adjourned 

petty  sessions, 

on  the 

putatiTe  father, 

who  appealed 

to  the  quarter] 

sessions.^    Before  those  sessions   were  held,  the  attorney  for  the  mother  gaw  noCiee  «f 

abandoning  his  order,  and  tendered  to  the  appellant's  attorney  1/.  10s.  tar  coatia  whkh 

he  accepted,  supposing  the  sum  to  be  oflered  in  discharge  only  of  the  coats  of  the  a^jonn^ 

ment,  and  the  sum  being,  in  fact,  much  below  tlie  whole  amount  of  costs.     The  roadiM 

being  unpaid,  the  mother's  attorney  requested  the  justices  in  petty  sessions  to  rehear  the 

cnse  for  the  purpose  of  making  another  order.     Ou  their  refusal,  and  mocion  for  a  muK 

damns. 

Writ  refused ;  because  the  abandonment  had  not  been  completed  by  nplacii^  tbt 

appellant  in  his  original  situation,  and  therefore  the  order  was  still  in  force. 

(a)  January  28th  and  29th.     Before  Lord  Denman  C.  J.,  Attem 
Coleriiige  and  fTightnum  Js. 
(6)  3  Q.  B.  S57. 

(c)  2  Q.  B,  705.     See  Uegina  ▼.  Dnredort  tf  Bri^tkelauiom  A 
"*  «nd  Regi$ia  V.  The  JusUcei  ofJierionethtkntf  6  Q.  B,  169 
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The  natQre  and  drcumstances  of  the  application^  and  (HMm'«  Bench. 

the  material  point  raised  and  now  decided,  will  appear  

sofficiendy  by  the  judgment  of  the  Court,  which  was  '^^  Q^nv 

on  this  day  by  HmcHurr. 


Lord  DxNicAN  C.  J.  A  mandamus  was  applied  for 
to  hear  evidence  in  a  case  of  bastardy,  under  the  fol- 
lowing  circumstances. 

The  mother  appeared  before  the  Rev.  Mr.  HincMiff* 

and  W.  Baker  Esq.,  two  justices  of  the  peace,  in  petty 

sessions,  on  the  14th  of  Aprilj  and  was  sworn  and  ex- 

anuned  respecting  the  &ther  of  her  child.    The  case 

^as  adjourned  to  the  next  petty  sessions,  holden  on  the 

17th,  when  Mr.  Baker  was  not  present,  and  Mr.  Hinch' 

Hff  and  another  justice  of  the  peace  formed  the  Court 

^e  prayed  for  an  order.     The  attorney  for  the  putative 

&ther  required  that  she  should  be  resworn.     This  was 

Ejected  to  by  the  attorney  for  the  mother.     The  Court 

ii^ade  the  order  on  her  examination  taken  at  the  former 

(^urt    Notice  of  appeal  was  instantly  given.     After- 

^tds,  and  before  the  time  for  holding  the  quarter 

sessions,  the  attorney  for  the   mother  gave  notice  of 

\       ^Wdoning  his  order,  and  tendered  1/.  10^.  for  costs. 

That  sum  was  accepted  by  the  attorney  for  the  putative 

bdiar:  but  he  swears  that  he  accepted  it  for  the  costs 

of  the  adjournment  only,  and  that  that  sum  was  wholly 

iosdequate  to  cover  the  whole  costs  of  the  order ;  and 

^  certainly  appears  probable. 

The  attorney  for  the  mother  then  applied  to  the  two 
justices  of  the  peace  named  in  the  rule  to  hear  the  case 
a  second  time.  They  refused  till  the  opinion  of  a 
earned  barrister  was  produced :  but,  though  that  in- 
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duced  ihem  to  hear  the  evidence,  they  were  deterred 
an  opposite  opinion,  obtained  from  simikir  aathori 
from  adjudicating  and  from  making  an  order,  n^ 
hending  that  they  could  not  legally  do  so,  because  ( 
order  first  made  is  still  in  force  (a). 

We  need  not  enter  into  any  discussion  of  the  d 
trine  touching  the  abandonment  of  orders  (i),  becai 
it  founds  itself  on  the  supposition  of  the  opposite  par 
before  the  order  was  made,  being  completely  reinsta] 
in  the  position  occupied  by  him. 

But,  in  the  present  case,  the  attorney  for  the  mod 
had  not  paid  the  costs  of  the  order  which  he  sought 
abandon,  and  had  not  therefore  restored  the  oppoi 
party  to  the  condition  in  which  he  would  have  beei 
it  had  not  been  made. 

And  we  think  that,  on  this  ground,  the  justices  of 
peace  ought  not  to  have  been  required  to  do  what  I 
rule  aims  at 

Rule  discharged  with  oos 


(a)  In  sbevring  cause  against  the  present  motion,  it  was  cooloB 
that  the  ordcT,  once  made,  could  not  be  abandoned,  and  that,  at  aflj  n 
the  facts  did  not  shew  an  abandonment 

(6)  On  the  points  not  decided  by  the  Court,  the  following  antbori 
were  cited.  Hex  t.  England,  1  Sir,  503, ;  Rex  ▼.  Great  MarUm,  S  i 
244. ;  Hex  v.  The  Justices  of  Cambridge,  2  jt.  ^  E,  S70. ;  Seg^  ▼. 
Pancras,  3  Q.  B,  347.;  Begina  v.  The  Justices  of  Middlesex^  llJL  i 
809.  ;  Begina  ▼.  Bridgman,  15  Law  J.,  N,  S,,  Mag.  Co.  {Bait  Court), < 
sUt  S  ^9  Vict,  c.  110.;  Com.  Dig.  Bastard  (G2.);  Bex  t.  Si 
2  Bulst.  342. ;  Anonymous  Case,  2  Bulst,  355. ;  Bex  ▼.  Burrtlt,  1  MM. 
Pridgeon's  Case,  1  ( IV.)  Jones,  330. ;  Slater's  Case,  Cro,  Gear.  47a  ;  J 
1  Fentr,  59. ;  Bex  ▼.  Tenant,  2  Ld.  Bay.  1423. ;  Barmu  ▼.  Zmee 
3j4.  ^  E.  589.  594.;  Begina  v.  Fordham,  11  ^.  ^  JS.  7S.  ;  Bigni 
Oundle,  3  Q.  B.  353.  note  (a) ;  stats.  7  &  8  ru:t.  c  101.,  IS  &  14  Ct 
c  22.;  Begina  y.  St,  Anne,  Westminster,  8  Q,  B.  561.  SSQi  Regjm 
Great  BoUon,  7  Q.  B.  387. ;  fVickens  r.  Cox,  4  If.  §•  IT.  67. ;  ifoa 
▼.  Cottett,  3  C.  B.  554. 
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Queen*  s  Bench, 
1845. 


[ThuntUnfi 

HowAKD  against  Sir  William  Gosset.  ^w]\^ 

TRESPASS.    The  declaration  stated  that  defendant,  Tresptssfor  a». 
faulting  pUin- 

on  6lh  February^  1840,  with  force  and  arms  as-  tiff,  seiiing  him, 

-  compelling  him 

^Aulted  plamti^  and  then  seized  and  laid  hold  of  him,  to  go  along  a 

passage  to  a 
certain  room, 
''^d  afterwards  along  another  passage  to  another  room,  and  then  imprisoning  him,  tie.  for 
^^o  ixNirs  then  next  &c^  and  then  compelling  him  to  return  through  the  first  mentioned  pas- 
**S^  to  the  first  mentioned  room,  and  there  detaining  him,  vis.  for  two  hours  then  next  &c 
"^Ics.  That  a  parliament  was  sitting,  and  that  matters  were  under  discussion  in  the  House 
^  Commons,  concerning  which  the  House  considered  it  necessary  that  plaintiff  should 
■^  examined  at  their  bar :  that,  for  the  purpose  of  procuring  his  attendance  to  be  there 
*x«iiuned  concerning  them,t^  was  ordered  by  the  House,  in  pursuance  of  and  according  to  the 
*i^cicnt  usages  and  privileges  of  the  House  and  the  law  and  custom  of  parliament,  that  the 
ff^huiff  shotUd  attend  the  said  House  forth  unth,  of  which   he  had   notice:  that  he  con- 
^fmptuously  refused,  and  absented  hinisvlf :  and  thereupon,  and  in  order  to  compel  plain- 
^^*s  attendance  at  the  bar  to  be  examined  &C.9  it  was  ordered  by  the  House,  in  pursuance 
^  and  according  &c.,  that  plaintiff  should  be  sent  fur  and  brought  before  the  House  ia 
^^atody  of  the  Serjeant  at  Arms  attending  the  House,  and  that  Uie  Speaker  should  issue 
°>a  wsrrant  accordingly :  whereupon  the  Speaker,  in  pursuance  of  the  said  order,  and 
^    pursuance  of  and  according  &c.,   in  order  that  plaintiff  might  be  brought  in  the 
custody  of  the  Serjeant  at  Arms  before  the  House  according  to  the  order  &c.  for  the  pur- 
pose aforesaid,  by   his  warrant  in  tliat  behalf  duly  made,  **q/ler  reciting  that  the  House  of 
Commons  had,  that  day,  ordered  tftat  the  plaintiff'  s/tould  be  sent  for  in  the  custody  of  the 
^*^jemU  at  Arms  attending  the  said  House,  did  require  and  authorize  the   Seiyeant  at  Arms 
^^  attending  the  said  House  of  Commons  to  take  into  custody  the  body  of  the  plaintiff^" 
»*eniient,  that  defendant  then  was  the  Serjeant  at  Arms;  that  the  Speaker  duly  delivered 
j^  vanaot  to  him  to  be  executed ;  by  virtue  and  in  execution  of  which  warrant  the  de- 
**^^t,  as  such  Serjeant  at  Arms  &c.,  gently  laid  his  hands  on  plaintiff  to  arrest,  and  did 
vteu  him,  and  did  then,  in  order  to  bring  him  before  the  House  in  execution  of  and  in 
^'I'^ience  to  the  warrant,  necessarily  force  and  compel  plaintiff  to  go  &c.  (as  in  the  de- 
^vatioD),  using  no  unnecessary  violence  &c.,  and  did  then  necessarily  imprison  plaintiff 
«^.,  for  and  during  the  several  times  &c.,  until  defendant  could  bring  plaintiff  before  the 
^  House  of  Commons  in  obedience  to  the  said  warrant,  the  same  being  reasonable 
**"**•  &c.,  using  no  unnecessary  violence  &c.     Verification. 
^  (lemunrer  to  the  plea, 

Held  by  the  Court  of  Queen's  Bench,  JFilliam^  J.  disscntiente,  that  the  plea  shewed  no 
JMli^cition. 

Py  ^rd  Denman  C.  J.,  Williams  and  Coleridge  Js.,  that  the  House  had  jurisdiction  to 
^'''dfr  plaintiff's  attendance  for  the  purpose  of  examination,  without  informing  him  of  any 
niaoQ  for  the  order,  and,  on  disobedience,  to  enforce  it  by  compulsory  process. 

^"'^  by  Lord  Denman  C.  J.,  Coleridge  and  Wightman  Js.,  that  the  validity  of  the  war- 
raotat  a  juatafication  to  the  ofiicer  must  be  judged  of  by  the  terms  of  the  warrant  as  pleaded 
indcpeodeoUy  of  any  thing  contained  in  the  order. 

^nd  that,  if  the  warrant  as  framed  was  illegal,  tlie  officer  was  not  justified  on  the  ground 
tliat  he  bad  made  the  arrest  by  order  of  the  House. 

Per  Lord  Denman  C.  J.  and  Coleridge  J.,  Williams  J.  dubitante :  That  it  did  not,  on 
tbcse  pleadings,  stand  admitted  that  the  warrant  was  framed  according  to  the  usages  and 
fMiviJeges  of  the  House  and  the  law  and  custom  of  parliament. 

Per  Lord  Denmtm  C.  J.  and  Coleridge  J.    The  warrant  was  bad,  though  purporting  to  be 
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FoiufM  X  and  forced  and  compelled  him  to  go  in  and  along  a 

*•         *•'  certain  passage  to  a  certain  room,  and  afterwards  in  and 

HowABo  along  a  certain  other  passage  to  a  certain  other  room, 

GouR.  and  then  imprisoned  plaintiff  for  a  long  time,  to  wit 

'^^orv^""  for 'the  space  of  two  hours  then  next  following  and 

mon**^^"  *^"  ^^^^^  ^^^  compelled  him  to  return  through 

itdidnottpe.  alons  the  first  mentioned  passage  into  the  said 

afy  any  cmuw  °  ,  • 

for  tbe  arrest,  mentioned  room,  and  there  kept  and  detained  him  for 

Per  Lord  ^    .  .     /.        t  e 

Dennum  C  J.  further  loug  space  of  time,  to  wit  for  the  space  of 

aMm  J.    Tbe  hours  then  next  following,  contrary  to  law  and 

ft!II]S!Cen  the  will  of    plaintiff,    whereby  plaintiff  was 

*^JJ1^^°J****'  exposed  and  injured  in  his  credit  and  circumstan 


!^?«»  **'**Jr*  *°^  ^^^^^  wrongs  &c.     To  plaintiff's  damage  of 

Uie  alleged  plea  1.     That,  before  and  at  the  said  time  when  8t 

trespaaaea,  be- 
yond tbe  and  during  all  the  time  in  the  declaration  and  in 

taking.  ^ 

Per  wu-  plea  mentioned,  a  parliament  of  our  Sovereign 

warrant  was  the  Queen  was  holden  at  Westminster  in  the  count 

a^ned  s^^y  ^iddlesex^  and  was  sitting  there  at  the  said  time  w\ 

like  that  of  an  ^     ^„j  duriuff  all  the  time  in  the  declaration  and       in 

inferior  court,  '  o 

or  justice  of  the  this  plea  mentioned  :  And  that,  shortly  before  the 

peace;  and, 

ufing  tbe  kti-     time  when  &c.,  to  wit  on  27th  January  a.  d.  1840, 

tude  of  intend-  t     ,  . 

ment  allowed     tain  matters  and  tlimgs  came  on  to  be  discussed 
warrants  of        debated,  and  were  under  discussion  and  debate,  in 
and^upUng      said  House  of  Commons,  in  respect  of  and  concemini 
Mrt"w^^he^    which  it  was  considered  by  the  said  House  of  Common^^ 
redul,  it  might  ^  j^g  necessary  that  the  plaintiff  should  be  questionedT 

be  understood  *■ 

that  the  warrant  and  examined  at  the  bar  of  the  said  House :  and  there- 
ordered  the 

officer  of  the      upon,  and  for  the  purpose  of  procuring  the  attendance 

House  to  bring 

tbe  plaintiflT  before  them  for  a  cause  which  they  bad  deemed  sufficient  to  autbotin  andiBg 
for  him :  and  for  the  sufficiency  of  that  cause  credit  must  be  giren  to  tbe  Hoiiae  aa  to  a 
superior  court. 

Held  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Qfntmf^ 
Bench,  that,  if  the  warrant  had  been  that  of  a  justice  of  the  peace  or  of  a  court  actiiig  uadcr 
a  special  statutory  authority,  the  objections  would  have  been  fatal.  But  thai  tbe  warrant 
must  be  construed  as  process  of  a  superior  court,  not  appearing,  on  tbe  prooeas  itself^  to  be 
beyond  tbe  scope  of  their  jurisdiction :  and,  so  considered,  it  was  soffident.  And  tbat 
tbe  language  of  tbe  warrant  justified  all  the  alleged  trespasses. 
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of  the  plaintifl^  to  be  ekamined  |at  the  bar  of  the  said  Queen*$  neneh. 
House  of  Coinmoiis  touching  and  concerning  the  mat-      1^845.  J 
ters  and  things  aforesaid,  it  was  afterwards,  and  before  t. 

the  said  time  when  &a,  to  wit  on  the  day  and  year  last  ''''"* 

aforesaid,  ordered  by  the  taid  House  of  Commons,  in 
porsnance  of  and  according  to  the  ancient  usages  and 
priyileges  of  the  said  House  of  Commons  and  the  law 
and  custom  of  Parliament,  that  the  pIainti£P  should 
attend  the  said  House  of  Commons  forthwith ;  of  which 
said  order  the  plaintiff  afterwards,  and  before  the  said 
time  when  &c,  to  wit  on  &c.,  had  notice :  That  plain- 
tiflp  did  not  nor  would  attend  the  said  House  of  Com- 
mons in  obedience  to  the  said  order,  but  wilfully  and 
itemptuously,  without  any  reasonable  cause  or  excuse 
that  behalf,  wholly  neglected  and  refused  to  do  so, 
lisr^arded  the  said  order,  and  also  for  a  long 
of  time,  to  wit  from  the  day  and  year  last  afore- 
said until  the  said  time  when  &c.,  concealed  and  ab- 
aented  himself  for  the  purpose  of  avoiding  the  attending 
the  said  House  of  Commons  in  obedience  to  the  said 
cH^er:  of  all  which  premises  the  said  House  of  Commons 
<kfterwards,  to  wit  on  the  4th  day  of  February  in  the 
year  aforesaid,  was  informed  and  had  notice :   That, 
hereupon,  and  in  order  to  compel  the  attendance  of  the 
plamdff  at  the  bar  of  the  said  House  of  Commons,  to 
^  questioned  and  examined  there  touching  and  con- 
ccndng  the  matters  and  things  aforesaid,  Jt  was  after- 
^vds,  and  before  the  said  time  when  &c.,  to  wit  on  the 
<l>y  and  year  last  aforesaid,  ordered  and  resolved  by 
the  said  House  of  Commons,  in  pursuance  of  and  ac- 
cording to  the  ancient  usages  and  privileges  of  the  said 
Boost  of  Commons  and  the  law  and  custom  of  Parlia- 
iiNiit,as  follows;  that  is  to  say :  That  the  plaintiff  should 
be  sent  fory  and  brought  before  the  said  House  of 
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VoimM  X.  Commons  in  the  custody  of  the  Seijeant  at  Arms 
^  •*  tending  the  said  House  of  Commons;  and  that 
HowAED  Speaker  of  the  said  House  of  Commons  should  issue  hia 
GossiT.  warrant  accordingly:  Whereupon  the  Right  Honour- 
able Charks  S/iaw  Lefevre^  then  being  the  Speaker 
the  said  House  of  Commons,  in  pursuance  of  the  orde 
and  resolution  hereinbefore  last  mentioned,  and  in  pu 
suance  of  and  according  to  the  ancient  usages 
privileges  of  the  said  House  of  Commons  and  the  la 
and  custom  of  Parliament,  afterwards  and  before  t! 
said  time  when  &c.,  to  wit  on  the  day  and  year 
aforesaid,  in  order  that  the  plaintiff  might  be  broo, 
in  the  custody  of  the  Serjeant  at  Arms  of  the 
House  before  the  said  House  accordUig  to  the  o; 
and  resolution  last  mentioned  for  the  purpose  afb 
by  his  warrant  in  that  behalf  duly  made,  after  recii 
therein  that  the  said  House  of  Commons  had  thai 
ordei'cd  that  the  plaintiff  should  be  sent /or  in  the 
of  the  Sefjeant  at  Arms  attending  the  said  House, 
require  and  authorize  the  Sefjeant  at  Arms  then  atten^^-'iB 
the  said  House  of  Commons  to  take  into  cusiodjf  -^^ 
body  of  the  plaintiff.  Averment,  that  defendant  cl^^Q 
(to  wit  on  the  day  and  year  last  aforesaid)  was  ^lie 
Serjeant  at  Arms  attending  the  said  House  of  C<^  *^ 
mons,  and  that  the  said  warrant  was  afterwardsi  ^^  ^ 
before  the  said  time  when  &c.  (to  wit  on  the  day  ^^-^d 
year  last  aforesaid),  duly  delivered  by  the  said  Spei^^'^^ 
to  the  defendant,  then  being  such  Seijeant  at  Ario^^  ** 
aforesaid,  to  be  by  him  executed  in  due  form  of  Ic^*^ ' 
By  virtue  of  and  in  execution  of  which  said  warrant;  "^ 
defendant,  as  such  Serjeant  at  Arms  as  aforesaid,  m-lr^^ 
wards  and  at  the  said  time  when  &c,  gently  laid  '''' 
hands  upon  plaintiff  to  arrest  him  and  take  bim  '  ^°^ 
custody,  and  did  then  arrest  him  by  his  body,  by  vi  ^"^ 
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of  and  in  execution  of  the  said  warranti  and  did  theni   Queen*t  Bench. 
order  to  bring  the  plaintiff  before  the  said  House  of     U^^^^j 
»nimons  in  execution  of  and  in  obedience  to  the  said       Howakd 
"mrstmntf  necessarily  force  and  compel  the  plaintiff  to  go        Ooun. 
and  along  the  said  several  passages  &c.  respectively, 
the  said  several  rooms  &c*  respectively,  using  no 
viYineoessary  violence  to  the  plaintiff  in  that  behalf,  and 
then  necessarily  imprison  the  plaintiff  and  keep  and 
him^  for  and  during  the  said  several  times  in  the 
declaration  mentioned  respectively,  until  defendant  could 
bring  plaintiff  before  the  said  House  of  Commons  in 
^>bcdience  to  the  said  warrant,  the  same  being  reason- 
able times  in  that  behalf  respectively,  using  no  un- 

violence  and  doing  no  unnecessary  damage  to 

plaintiff  in  that  behalf,  as  the  defendant  lawfully 

ii|^t  for  the  causes  aforesaid:   which  are  the  said 

i^eral  supposed  trespasses  &c.     Verification. 

Plea  2.  was  the  same,  nearly  verbatim,  with  plea  1., 

m.  to  the  averment  of  delivery  of  the  warrant  to 

defendant  for  execution  in  due  form  of  law.     It  then 

pt-Qceeded  as  follows :  And  this  defendant  further  says 

^kat,  after  the  said  warrant  had  been  so  delivered  to  him 

^^  aforesaid,  and  before  the  execution  of  the  same  by 

bim  as  hereinafter  mentioned,  to  wit  just  before  the  said 

^■ne  when  &c.  in  the  declaration  mentioned,  the  said 

plabtiff  was,  and  was  found  by  him  the  defendant,,  within 

^katpart  of  Her  Majesty's  Palace  at  Westminster  which 

then  was  appropriated  to  and  used  by  the  said  House 

^  Commons,  and  that  the  plaintiff  remained  and  con- 

^Qed  there  until  the  said  time  when  &c.  in  the  de- 

^'^ration  mentioned.     And  defendant  further  says  that, 

^  virtue  of  and  in  execution  of  the  said  warrant,  de- 

^^'^da&t^^  as  such  Serjeant  at  Arms  as  aforesaid,  after- 
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wards  and  at  the  said  time  when  &c  in  the  dedaration 
mentioned,  gently  laid  his  hands  upon  the  plaintiff 
then  still  being  and  being  found  by  him  within  the  sai 
part  of  Her  Majesty's  said  Palace  at  WestmnsUr  aibre^ 
said,  to  arrest  him  and  take  him  into  custody,  and 
then  arrest  him  &c.     The  restL  of  the  plea  did 
materially  differ  from  the  concluding  part  of  [dei 
Verification. 

Plea  8.  averred  the  sitting  of  parliament  before 
at  the  time  when  &c.,  and  during  all  the  time  in 
declaration  and  plea  mentioned,  &c. ;  and  it  then  al 
that,  shortly  before  the  said  time  when  &c.,  to  wit 
27th  January  a.  d.  1840,  it  was  ordered  by  the  Hoc^ 
of  Commons  of  the  said  parliament,  in  pursuance 
and  in  accordance  with  the  ancient  usages  and  pri^ 
leges  of  the  said  House  of  Commons  and  the  law 
custom  of  parliament,  that  the  plaintiff  should  atteit 
the  said  House  of  Commons  forth  with,  upon  .and 
answer  a  charge  which  had  shortly  before  been 
against  the  plaintiff  in  the  said  House  of  CommooV'«<^ 
that  he  the  said  plaintiff  had  shordy  before  the  last 
mentioned  day,  to  wit  on  the  24th  day  of  Jamuuy  in 
the  year  aforesaid,  committed  and  been  guilty  of  a 
breach  and  contempt  of  the  privileges  of  the  said  House 
of  Commons;  of  which  said  order  of  the  said  House 
of  Commons  the  plaintiff  afterwards,  to  wit  on  the  day 
and  year  last  aforesaid,  had  notice.    Averment,  as  in 
plea  1.,  that  plaintiff  did  not  nor  would  attend  the 
House  in  obedience  to  the  said  order,   but  neglected 
8cc,  and  wilfully  and  contemptuously  and  without  rea- 
sonable cause  &c.  disregarded  the  same,  and  for  a  long 
time,  to  wit  &c.,  concealed  and  secreted  himsdf  for 
the  purpose  of  evading  and  avoiding  &&  t  of  all  which 
&c.  (notice  to  the  House  on  4th  February  &c.) :  and 


the  purpose  bereiabefore  mentioned,  as  follows, 
to  say,  &c  Tlie  rest  oF  the  plea  was  the  same 
MtrrespMiding  part  of  plea  1. 
4.  After  averring  that  a  parliament  was  holden 
ting  &C.,  as  in  the  preceding  pleas  :  Tbat^  shortly 
the  time  when  &c,  to  wit  on  27th  Janttary, 
W),  it  was  ordered  by  the  said  House  of  Com- 
n  pursuance  of  and  according  to  the  ancient  usage 
irileges  of  the  siud  House  of  Commons  and  the 
I  custom  of  pu'lisment,  that  the  pluntiff  should 
the  said  House  of  Commons  forthwith :  of  which 
der  the  plainUff  afterwards,  and  before  the  said 
hen  &C.,  to  wit  on  the  day  and  year  hist  afore- 
■d  notice.  Averment  that  plaintiff  did  not,  nor 
attend  the  said  House  of  Commons  in  obedience 
said  order,  bat  wilfully  and  contemptuously, 
t  shewing  or  causing  to  be  shewn  to  the  said 
of  Commons  any  reasonable  cause  or  excuse  in 
dial^  wholly  n^ected  and  refused  to  do  so :  of 
di  premises  the  said  House  of  Commons  after- 
to  mt  on  the  4th  day  of  Rbrumy  &c.,  was  in- 
1  and  bad  notice.  And  that  thereupon,  and  in 
1  the  attendance  of  the  plainUff  at  the 


see 


Q.  B.   [EASTER  VACATION, 


Fotums  X, 
[184-5.] 

HOWAKD 
▼. 

Oomr. 


plaintiff  ice.,  and  that  the  Speaker  should  issue  bis  war- 
rant; and  continued,  as  plea  1.,  to  the  end.  Verificatioii..^^ 

Demurrer*    To  plea  1.     For  that  the  same  does 
shew  or  disclose  any  sufficient  authority  to  have  bee^ 
possessed  by  the  defendant  for  the  committing  of  tl 
trespasses  in  the  declaration  mentioned,  and  in  the  sai 
plea  attempted  to  be  justified;  and  also  for  that  tl 
said  first  plea,  although  it  admits  that  the  defends 
committed  the  acts  complained  of  by  the  plaintiff, 
does  not  shew  that  the  defendant  was  acting  under  i 
authority,  process,  warrant  or  proceeding  known  to 
recognised  by  the  law ;  or  for  what  or  why  the  said  pla^ii 
tiff  should  or  ought  to  have  attended  the  said  House 
Commons ;  or  state  or  shew  particularly  the  nature 
the  matters  or  things  with  respect  to  which  the  plainti^^^ 
was  to  appear  and  be  examined  before  the  said  Hous^^^ 
of  Commons,  so  as  to  enable  the  Court  to  judge  of  the""^ 
necessity  of  such  appearance  and  examination,  or  of  the 
legality  of  the  said  order  for  plaintiff's  appearance  and 
examination ;  or  for  what  or  why  he  was  to  be  amenable 
to  the  jurisdiction  of  the  said  House  of  Commons ;  or  that 
any  act  had  been  done  or  committed  by  the  said  plaintiff 
to  render  it  obligatory  on  him  to  attend  the  said  House, 
or  to  enable  the  said  House  to  exercise  any  dominion  or 
control  over  him,  or  to  confer  on  the  said  House  any 
legal  power  to  pass  the  resolution  in  the  said  first  plea 
mentioned ;  nor  does  the  said  plea  shew  any  sufficient 
cause  why  the  said  plaintiff  was  not  l^ally  entitled  to 
conceal  and  absent  himself,  and  avoid  yielding  obedience      - 
to  such  ordeir  or  resolution,  or  why,  because  he  did  not 
attend  the  said  House,  he  would  be,  according  to  law, 
liable  to  be  apprehended  under  any  warrant  or  authoritj 
from  the  said  House ;  nor  does  the  said  first  plea  state  oi 
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that  the  said  warrant  contained  any  charge  whatever  Qugen*$  Bench. 
^inst  the  plaintiff^  or  shew  why  or  wherefore  he  was 
»  be  apprehended  :  And  also  for  that  the  said  first  plea       Howakd 
in  other  respects  &c,  Gos«bt. 

To  plea  2.  Like  the  demurrer  to  plea  1.,  down  to 
urarrant  or  authority  from  the  said  House : "  the  de- 
lurrer  then  continued  :  Nor  does  it  appear,  by  the  said 
HX>nd  plea,  how  the  presence  of  the  plaintiff  in  the 
ud  part  of  her  Majesty's  Palace  at  Westminster  was  any 
istification  of  the  said  trespasses  charged  in  the  declar<- 
tion,  or  that  the  presence  of  the  plaintiff  there  con- 
^rred,  either  of  itself  or  in  conjunction  with  the  said 
»rder,  resolution  and  warrant,  or  either  of  them,  any 
*tght  or  authority  upon  the  defendant  to  commit  the 
uune :  Nor  does  the  said  second  plea  state  or  shew  that 
ibe  said  warrant  contained  any  charge  &c. :  as  the  de- 
i&iirrer  to  plea  1.,  to  the  end. 

To  plea  S.   Like  the  demurrer  to  plea  1 .,  only  omitting 
^e  words  from  "or  state  or  shew  particularly  the  nature 
to  ^ order  for  plaintiff's  appearance  and  examination,' 
>nd  substituting   ^'  or  upon  what  occasion  or  how  the 
plaintiff  had  been  guilty,  or  that  the  plaintiff  had,  in  fact, 
^n  guilty,  of  any  contempt  or  breach  of  the  privileges 
of  the  said  House,**  and  adding  (after  the  words  "  resolu- 
^><>nin  the  said  third  plea  mentioned)**  "and  for  that  the 
^  third  plea  does  not  describe  or  state  any  particular 
<^teinpt  or  breach  of  privilege,  so  that  a  court  of  law 
c<Hild  pronounce  any  judgment  upon  the  legal  effect  of 
»och  order  or  resolution." 
*o  plea  4.     Like  the  demurrer  to  plea  1.,  only  sub- 
^^ng  for  the  words  from  "  or  state  or  shew  "  to  "  order 
plaintiff's  appearance  and  examination,"  these;  "  or 
^I'cnmstances  under  which  the  said  order  was  made, 


jy 


ft 


»ou 


X.  N.  8.  B  B 


568 


Q.B.     [BA8TER  VACATION, 


VohuHt  X, 
[1845.] 

UOWAKO 

▼. 
GOUKIW 


or  shew  any  reason  or  authority  for  making  the  same; 
.  and,  for  the  subsequent  words  from  "  nor  does  the 
plea  shew  any  sufficient  cause "  to  **  authority  firoi 
the  said  House/'  these ;  ^^  nor  does  the  said  last  pi 
shew  why  the  plaintiif  would  be,  according  to  la 
liable  to  be  apprehended  under  any  warrant  or  author 
from  the  said  House  because  he  did  not  attend  the  sam. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmas  term,  1ft 
November  15th  and  19th. 


to 


Keliy^  for  the  plaintiff,  contended:  1.  That  the  de- 
fendant, in  pleading  to  this  action,  was  bound  to  ^et 
forth  the  warrant  (a)  and  to  rest  his  justification  Uj 
it.  2.  That  the  warrant  pleaded  was  bad  in  law, 
cause  it  stated  no  offence  committed,  or  supposed 
have  been  committed,  by  the  plaintiff,  nor  any  cii^ 
for  the  arrest;  no  object  for  which  he  was  impri 
no  place  and  no  term  of  imprisonment ;  and  no  coi 
dition  on  which  he  was  to  be  delivered  from  custod; 

3.  That,  if  the  warrant  was  in  itself  bad,  it  could  n^ 
be  aided  by  extrinsic  matter   appearing  on  the  plea0> 

4.  That,  even  if  it  could  be  so  aided,  no  extrinsic  matter 
sufficient  to  bear  out  the  warrant  appeared  on  the  pre- 
sent pleas;  for  that  the  House  of  Commons  had  power 
to  arrest  only  on  a  contempt  found  and  adjudged 
against  the  party,  and  not  upon  a  mere  charge  of  con- 
tempt ;  nor  for  the  purpose,  merely,  of  being  brought  be- 
fore the  House  to  be  examined  (6).  He  also  urged,  as 
objections  of  a  more  formal  kind :  5.  That  the  privilege 
of  the  House  to  arrest  under  the  circumstances  was  not 


(a)  On  which  point  he  cited  note(l)  to  Greau  ▼• 
Sound.  298.,  and  the  authorities  there  referred  to. 
(6)  Set  p.  402,  pott. 
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iciently   alleged  by  stating  merely   that  the  order   Queen^t  Bench. 
made,  and  the  warrant  issued  "  in  pursuance  of  and      *-  J 

irdiDg  to  the  ancient  usages  and  privileges  of  the  Howaeo 
House  of  Commons  and  the  law  and  custom  of  Gottcr. 
iament : "  but  that  the  possession  of  such  privilege 
ht  to  have  been  directly  averred.  And  6.  That 
pleas  did  not  sufficiently  aver  notice  to  the  plaintiff 
be  order  to  attend  the  House  of  Commons,  general 
ds  only  being  used  (^^of  which  said  order  the 
ntiff  afterwards,"  &c.,  *^  had  notice  ") ;  but  that,  to 
»  a  party  in  contempt,  it  should  appear  that  no- 
had  actually  been  served  upon  him. 

3r  F.  ThesigeTj  Solicitor  General,  maintained,  first : 
It  the  defendant,  being  an  officer  of  the  House  of 
nmons,  was  protected  by  the  order  of  that  House 
ecting  him  to  do  to  the  plaintiff  the  particular  act  com- 
ined  of,  and  that  such  order  was,  of  itself,  an  answer 
the  action.  But  he  forebore  to  argue  this  point,  the 
«iTt  having,  in  Stockdale  v.  Hansard  {a\  given  a 
ntrary  decision,  to  which  they  had  declared  their 
herence  in  the  Case  of  the  Sheriff'  of  Middlesex  (b). 
e  observed,  however,  that  the  present  case  differed 
M  Stockdale  v.  Hansard  {a),  inasmuch  as  the  proceed- 
p  DOW  called  in  question  were  alleged  to  have  been 
Ko  in  pursuance  of  the  ancient  usages  and  privi- 
jes  of  the  House :  and  he  therefore  contended,  2. 
lat,  as  this  was  averred,  and  admitted  by  the  de- 
irrer,  the  order  was  in  itself  a  justification,  notwith- 
nding  the  judgment  in  Stockdale  v.  Hansard  (a) ^ 
ess  the  Court  would  say  that  the  ancient  usages 
[  privileges  in  this  respect  could  not  legally  be  ex- 

(•)  9  J.  ^E.  1.  (6)  11  A,  i  E.273. 
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ercised.     But,  supposing  that  the  Court  felt  at  libert 
to  go  farther  into  the  case,   he  argued:   3.  That 
powers  claimed  by  these  pleas  (namelyi  to  compel 
persons  to  attend  the  House  for  the  purpose  of  bei 
examined,    to   compel   the   attendance   of  all  person 
charged  with  contempts  of  the  House,  and  to  com 
the  attendance  of  all  persons,  without  special  cause 
signed  (a) )  were  established  by  precedent  and  author^ 
were  vested  in  the  House  by  the  law  and  custook 
parliament,  and   were  necessary  for   the   discharges 
its  functions.      4.  That  the  plaintiff,  having  contemptu- 
ously  refused  to  obey  an  order  of  the  House   wbic^ 
they  had  jurisdiction   to   make,  was   liable  to  be  m,*- 
rested  and  brought   before   them  in  custody  under     a 
warrant  in  the  form  sanctioned  by  their  practice,  as  tCx 
warrant  in  question  was  admitted  by  the  pleadings  ^^ 
be.     5.  That,  the  order  being  made,  and  the  warat^^^ 
issued,  in  a  matter  over  which  the  House  had  jurisdE^^ 
tion,   this    Court   couM    not  enquire   into   the  rona^ 
mode  of  proceeding    adopted    by   them   according    ^^ 
their  own  usage  and  practice :  the  established  rule  beir^^K 
that  the  Court  will  not  attempt  to  review  the  practice  ^^ 
a  Court  exercising   co-ordinate  jurisdiction.     6.  Tt-^^ 
the  warrant,  if  it  could  be  examined  into,  was  su 
ciently  certain,  according  to  the  tests  which  have 
applied  to  warrants  issued  by  the  superior  courts, 
even  by  justices  of  the  peace.     7.  On  the  question 
to  notice,  he  contended  that,  if  the  plaintiff  meant 
allege  an  actual  defect  of  notice,  he  might  have  tak 


to 


(a)  As  to  the  power  of  the  House  of  Commons  to  enforce  si 
without  previous  summons,  and  by  merely  sending  the  Seijcant  at  Ai 
without  written  warrant,  to  fetch  the  party,  the  Solicitor  Geoenl 
the  cases  of  Bainebriggj  1  Hatt.  Prec  92.  (ed.  1818);  NbHon, 
Cok^i  Servant,  1  Hats.  113. ;  Bruerion,  ibid.  173. ;    Gjgbrd,  and 
ibid.  195.     He  also  referred  to  the  case  of  Pemberion,  I  HtU,  20S. 
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I    issue  of  fact:    as  to  the  sufficiency  of  the  present  Qveen'i  Bench. 
legation  in    point  of  law   (the   objection    not   being  _______ 

ken  as  a  special  ground  of  demurrer)  he  cited  The  Howard 
^ean  and  Chapter  of  fVtJidsor  v.  Gover  (a),  and  note  ( 1 8)  Gossn. 
•  that  case. 

On  the  question  whether  or  not  the  warranty  if  the 
roceedings  were  otherwise  invalid,  would  protect  the 
3Scer,  the  Attorney  General  declined  to  offer  any  argu- 
ment, deeming  it  most  fit  to  rest  the  case  upon  the 
iithority  of  the  House  and  the  general  validity  of  its 
lings. 


MCeUy  was  heard  in  reply. 

The  reasons  urged,  and  the  authorities  cited  (in  ad- 
dition to  those  above  referred  to),  on  the  several  points 
of  the  case,  will  appear  sufficiently  in  the  judgments  of 
the  Court,  and  in  the  report  of  the  subsequent  arguments 
and  judgment  in  the  Court  of  Error. 

Cur*  adv.  vulL 

The  Court  being  divided  in  opinion,  judgment  was 
^"^  given  seriatim,  as  follows. 

Nightman  J.     I  am  of  opinion  that  the  plaintiff  is 

stilled  to  judgment  upon  the  demurrer  to  the  pleas : 

^^  I  come   to  this  conclusion  for  reasons  which    in- 

*olve  no  question  as  to   the   privileges  of  the  House 

Commons,  but  depend   entirely  upon  the  form   of 

^  ^arrant,  and  the  mode  in  which  it  is  pleaded  as  a 

''"'^"fication. 

^e  declaration  charges  the  defendant  with  seizing 
plaintiff,  and   compelling  him   to  go  along  a  pas- 

(a)  S  Wms,  Sound.  S02.  305  a,  6th  ed. 
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sage  to  a  room,  and  afterwards  along  another  passage 
to  another  room,  and  there  imprisoning  the  plaintiff, 
and  then  compelling  him  to  return  to  the  first  men- 
tioned room,  and  there  still  keeping  him  in  prison.   To 
this  prima  facie  trespass  the  defendant  pleads  four  pleas 
each  setting   up,  in  substance,   the  same  justi6cation. 
That  the  House  of  Commons,  in  order  to  compel  the 
attendance  of  the  plaintiff  before  them,  made  an  ord^ 
that  the  plaintiff  should  be  sent  for,  and  brought  befo<^ 
them  in  custody  of  the  Serjeant  at  Arms,  and  that  tS^ 
Speaker  should  issue  his  warrant  accordingly;  thattk^ 
Speaker  did,  in  pursuance  of  such  order,  and  accordi^^ 
to  the  usages  and  privileges  of  the  House  of  Commoi-^'' 
in  order  that  the  plaintiff  might  be  brought  in  cu 
before   the  House,   by  his  warrant,  reciting  that  tl 
House  had  ordered  that  the  plaintiff  should  be  sent 
in  the  custody  of  the  Serjeant  at  Arms,  require  and  a. 
thorize  the  defendant  (being  Serjeant  at  Arms)  to 
into  custody  the  body  of  the  plaintiff;  and  that, 
virtue  of  this  warrant,  the   defendant  did   arrest 
plaintiff,  and  did,  in  order  to  bring  him  before  the 
in  obedience  to  the  warranty  force  the  plaintiff  to  go  alo^^K 
the  passages   and   into  the  said   rooms,  and  impris^^^ 
him  there  as  mentioned  in  the  declaration.     To  tht^  ^^ 
pleas   there   is   a  demurrer,   stating,   amongst   sevei 
other  causes,  that  the  warrant  does  not  shew  why 
wherefore  the  plaintiff  was  to  be  apprehended. 

It  is  to  be  observed  that  the  defendant  justifies  n 
the  warrant  of  the  Speaker,  and  under  nothing  el 
He  does  not*  justify  under  the  order  of  the  House, 
under  the  order  and  the  warrant  taken  together, 
under  the  warrant  solely.  What  he  did,  be  says, 
in  execution  of,  and  in  obedience  to,  the  said  war; 
Admitting,  then,  the  privileges  of  the  House,  and 
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validity  of  their  order,  to  the  fullest  extent,  will  the  war*   Qtiem*!  Bmek. 
rant,  as  stated  in  the  plea,  justify  the  defendant  in  doing 
that  which,  upon  the  face  of  the  plea,  he  admits  he  did?       Howabd 
The  warrant,  reciting  an  order  of  the  House  that  the        Goserr. 
pUuntiff  should  be  brought  before  them  in  the  custody 
of  the  Serjeant  at  Arms,  directs  the  defendant  to  take 
the  plaintiff  into  custody ;  and  there  it  stops.     It  does 
not  direct  the  defendant  to  bring  him  before  the  House, 
or  to  take  him  into  custody  in  pursuance  of  the  order, 
or  that  be  may  be  dealt  with  according  to  the  order, 
but  simply  directs  the  defendant  to  take  the  plaintiff 
into  custody.     It  has  no  conclusion  stating  why  he  is 
to  be  taken  into  custody,  nor  what  is  to  be  done  with 
him  when  taken,  nor  how  long  he  is  to  be  kepL 

Under  this  warrant  the  defendant  justifies,  not  only 
the  taking  the  plaintiff  into  custody,  but  the  taking  him 
first  to  one  place  and  then  to  another,  and  keeping  him 
there  in  order  to  take  him  before  the  House  of  Com- 
BKMis,  which  be  was  noi  directed  to  do  by  the  warrant 

The  plea  states  the  order  of  the  House  to  have  been 

Blade  according  to  the  usage  and  privilege  of  Parlia- 

iiieat,  and  that  the  Speaker  was,  according  to  such 

Usage  and  privilege,  directed  to  issue  his  warrant  ac- 

covdiDgly,  and  that  the  Speaker  did,  according  to  such 

tisage  and  privilege,  in  order  that  the  plaintiff  might  be 

brought  before  the  House,  direct,  by  his  warrant,  that 

the  defendant  should  take   him  into  custody :  but  the 

plet  does  not  state  that,  by  usage  or  privilege,  a  war- 

^^'^  to  take  the  plaintiff  into  custody,  merely,  was  a 

*^*iTant  not  only  to  take  him   into  custody   but  to 

^^  him  before  the  House,  and  to  do  all  that  was 

""^^^isary  for  that  purpose. 

^88  the  defo^idant,  then,  at  liberty  to  do  more  than 

B  B  4 
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he  was  expressly  directed  by  the  warrant  to  do,  becaa 
he  would  see,  by  the  recital  of  the  order,  that  it  requi 
more  to  be  done  to  fulfil  it  than  was  authorised  or 
quired  by  the  warrant  itself?     Or  is  the  warrant  to 
construed  as  directing  the  defendant,  not  merely  to 
the  plaintiff  into  custody,  but  to  bring  him  before 
House,  and  to  do  all  that  might  be  necessary  for 
purpose  ? 

The  terms  of  the  warrant  are  precise  as  to  the  d 
of  the  defendant :  and,  independently  of  some  usage  or 
privilege,  the  existence  of  which  is  not  shewn,  there  is 
no  authority,  of  which  I  am  aware,  to  warrant  the  adcX^ 
tion,  by  implication  or  intendment,  of  a  much  greaC^^ 
power  of  disposing  of  the  person  of  the  plaintiff  tbao  ^ 
contained  in  the  directions  given  in  unambiguous  tat0^ 
to  the  defendant. 

Several  cases  were  cited,  in  which  warrants  of  tl^ 
Speaker  in  pursuance  of  orders  of  the  House  of  Coo^  ^ 
mons  were  set  out  at  length ;  and  in  all  of  them  th^^ 
warrants  were  in    terms   fulfilling   the   orders   of  th^ 
House.      In  Sir  Francis  Burdetfs  Case{a\  reported  in 
14  East^  tbe  warrant  of  the  Speaker  recited  the  order 
of  the  House  that  Sir  Francis  Burdett  should  be  com- 
mitted to  the  Tower  of  London,  and  required  the  Serjeant 
at  Arms  to  ^'  take  into  his  custody  the  l)ody  of  tbe  said 
Sir  Francis  Burdett^  and  then  forthwith  deliver  him  over 
into  the  custody  of  the  Lieutenant  of  His  Majesty's  Tower 
of  London**     Ihese  latter  words  would  have  been  quite 
superfluous,  if  a  direction  and  authority  to  the  Serjeant 
at  Arms  to  take  Sir  Francis  into  custody,  without  more, 
would  have  warranted  his  not  only  taking  him  into  cus* 
tody  but  carrying  him  to  the  Tower  of  London.     In  the 

(a)  BurdeUyr.  Abboi,  14  Eiut,  I.  5,6. 
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Z^K  cf  the  Sheriff  of  Middlesex  (a),  which  arose  out  of  QiMm't  Bendu 

hat  of  Stockdale  v.  Hansard  (6),  and   is   reported   in    J^^ '^ 

L 1  Adolpkus  4-  £///s,  the  warrant  of  the  Speaker,  after  Howa»d 
-^citing  the  order  of  the  House,  required  the  Ser-  Gossn. 
^snt  at  Arms  to  take  the  two  sheriffs  into  his  custody 
Aod  to  keep  them  during  the  pleasure  of  the  House. 
Kn  both  these  cases,  as  well  as  in  all  others  of  which  I 
aware,  the  warrant  of  the  Speaker  gave  to  the  Ser- 
int  at  Arms  express  authority  to  do  all  that  he  did  in 
obedience  to  it 

The  Case  of  Gcffip)^  reported  in  3  Matde  4*  Selrm/nj 
was  cited  for  the  defendant  to  shew  that  the  express 
authority  given  by  the  warrant  might  be  extended  by 
the  recital  of  the  order.     But  that  case  is  very  dis- 
tinguishable from  the  present.     That  was  a  commitment 
to  the  gaoler,  to  keep  the  prisoner  ^'  until  he  should  be 
discharged  by  due  course  of  law."     And  it  was  objected 
that,  as  the  commitment  was  not  for  a  crime,  some 
period  for  which  he  was  to  be  detained  should  have  been 
*^ed»    The  commitment  recited  an  adjudication  that 
i^  should  be  committed  until  he  rendered  an  account ; 
•nd  it  was  held  that,  coupling  the  conclusion  of  the 
warrant  with  the  recital,  the  time  for  which  he  was  to 
be  kept  sufficiently  appeared,  and  the  conclusion,  until 
discharged  by  due  course  of  law,  was  explained.     It  is, 
besides,  to  be  observed  that  the  express  terms  of  the 
warrant  in  that  case  authorised  the  gaoler  to  do  all  that 
he  actually  did,  namely,  to  keep  the  prisoner  in  his  cus- 
tody ;  but  here  the  express  terms  of  the  warrant  do  not 
anthorise  the  defendant  to  take  the  plaintiff  before  the 
Honse^  or  to  any  particular  place ;  and  it  is  proposed  to 

(«)  lljt^£.  273.  (6)  9A,fE.  1. 

(e)  SsparU  Gof,  S  M.  ^  S,  SOB. 
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FaiumeX.      use  the  recital,  not  to  explain »  but  to  give  additiamm^^ 
_J-         *-'       atUhority  to  the  defendant  beyond  that  which  is  givea       5  q 
HowABD       express  and  definite  terms. 

OoMR.  It  was  also  contended,  For  the  defendant,  that  m^  m^^x 

defects  in  the  warrant  were  supplied  by  the  avenA^^^it 
in  the  plea,  that  the  warrant  was  made  ^'in  pursaa^^^e 
of  and  according  to  the  ancient  usages  and  privilq^es  ^*    cf 
the  House  of  Commons.    This  may  be  so ;  and  the  wcin 
rant,  as  far  as  it  goes,  may  be  in  accordance  with    ftlie 
usages  and  privileges  of  the  House  of  Commons.     But 
the  averment  does  not  include  that  which  the  defeDda&nt 
did  beyond  the  authority  given  by  the  warrant,  and  ywHl 
not  remove  the  objection  taken  to  the  justification. 

It  is  quite  unnecessary  to  consider  whether  the  cS^" 
fendant  could  or  could  not  have  justified  under  the  orJ^' 
and  the  warrant  together,  by  the  introduction  of  oth^' 
averments  in  his  pleas :  for  he  has  justified  under  t^"^ 
warrant  only.     Whether  it  was  by  mistake  or  in( 
tionally  that  the  warrant  was  drawn  in  the  form 
which  it  is,  it  is  not  now  very  material  to  enquire.    Tl 
form  is  unusual ;  and,  as  it  seems  to  me  imperfect:  ai 
without  at  all  questioning  the  privileges  of  the 
of  Commons,  I  am  of  opinion  that  the  warrant  will 
support  the  justification.     And,  though  the  objection 
upon  which  I  form  my  opinion  may  perhaps  appea^ 
technical  and  formal,  it  is  in  reality  very  important,  at  f 
is  founded  upon  the  principle  that  an  authority  giving 
the  right  to  seize  or  restrain  the  person  of  another 
be  strictly  pursued,  and  that  defects   in  the  expi 
authority  given  to  a  ministerial  officer  to  arrest  cam 
when  the  terms  are  otherwise  clear  and  precise^  be  su| 
plied  by  intendment. 
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I  therefore  think  that  the  plaintiff  is  entitled  to  the  Quem^t  Bench, 
Jimdgment  IIS4^S.:\ 

HOWABD     * 
T. 

Coleridge  J.     It  is   unnecessary  for  me,  after  the       Goissr. 
judigment  of  my  brother  Wightman^  to  repeat  the  state- 
naeot  of  the  record. 

It  appears  to  me  that  the  questions  which  arise  on 
this  demurrer  are  five.     1st.    Is  the  warrant  stated  in 
the  pleas  sufficient,  if  examined  on  the  ordinary  prin- 
ciples and  without  reference  to  its  having  been  issued  by 
the  Speaker  and  in  obedience  to  an  order  of  the  House 
of  Commons  ?     2d.  If   not,   does   that  circumstance 
vary  the  principles  on  which  it  is  to  be  tried,  so  as  to 
make  it  sufficient  ?    3d.  If  not,  are  its  defects  such  as 
prevent  it  firom  being  a  justification  to  the  defendant, 
ui  officer  bound,  it  may  be  said,  to  obey  it  ?     4th.  If 
^  may  these  be  helped  by  the  facts  stated  in  the  pleas, 
^'icviDg  under  what  circumstances  it  issued  ?   5th.  If  so, 
^'^  those  facts,  as  stated  in  any  one  of  the  pleas,  suf- 
^'ent  for  the  purpose  ? 

f^rst  The  statement  of  the  warrant,  which  is  the 

^^e  in  all  the  pleas,  is  this:  "after  reciting  therein 

^^  the  said  House  of  Commons  had  that  day  ordered 

^^t  the  plaintiflP  should  be  sent  for  in  the  custody  of  the 

^^>jeant  at  Arms  attending  the  said  House,  did  require 

^^^  authorise  the  Serjeant  at  Arms  then  attending  the 

House  of  Commons  to  take^  into  custody  the  body 

tbe  pluntiff.''     The  warrant  therefore  discloses  that 

^^  Speaker  issued  it  in  pursuance  of  an  order  of  the 

o^ise  to  send   for  the   plaintiff  in  custody,  and  the 

^^^*^mand  to  the  defendant  to  take  him  into  custody. 

*^t.  it  does  not  disclose  that  the  party  was  charged  with 

'3^  offence,  or  had  been  convicted  of  any  ;  still  less  does 
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it  shew  the  nature  of  the  offence;  neither  does  ites 
pressly  direct  the  Serjeant  at  Arms  to  what  place  to  tal 
^       the  body  of  his  prisoner,  nor  how  long  to  detain  hii 
'•        If  for  the  House  of  Commons,  in  this  warrant,  yon 
stitute  any  other  authority  known  to  the  constitution,  if 
quite  clear  that  this  warrant  would  be  bad.     The  pai 
sought  to  be  arrested  under  it  might  lawfully  resist, 
if  arrested,  would  be  discharged  upon  the  return  U 
writ  of  habeas  corpus.     It  would  be  a  waste  of  timi 
enlarge  upon  this  point :  and  I  will  only  refer  to 
Petition  of  Right,  S  C  1.  ss.  5.  and  10.«  Lord  Cok^sC^:^jn 
mentary  on  Magna  Charta^  c.  29.  2  Insi.  52,  5S.,    ^  mi 
2  Lord  HaUs  P.  C.  122,  128. :  this  last  the  rather,    Mzzse- 
cause,  although  he  is  inclined  in  some  measure  to  qiiaC   mfy 
the  strong  language  of  Lord  Coke^  yet  the  utmost  l^i^  tt- 
tude  which  he  will  allow  is  that  there  must  be  a  •'tolct-^'^ 
able  certainty  in  the  body  of  the  warrant  for  what  it    -^^^ 
as  for  felony  generally,  though  the  particular  is  best       '^ 
be  expressed."     But 

Secondly.     As  this  warrant  issues  by  authority  of^t^^^ 
House  of  Commons,  it  may  be  answered,  first,  that, 
to  the  cause  of  arrest,  it  is  sufficiently  stated ;  for 
order  is  stated,  and  the  order  of  the  House  is 
cause:  secondly,  that,  if  that  be  not  so,  still  the  warranfl 
of  the  House  are  not  to  be  dealt  with  as  the  warrants  C 
ordinary  magistrates,  and  that  the  form  here  adopted  ' 
sufficient :  thirdly,  that^the  plea  avers,  and  the  demun 
admits,  this  warrant  to  be  issued  in  the  Torm  authori 
by  the  law  and  usage  of  parliament,  which  mustconcl 
against  all  objections. 

The  first  of  these  answers,  which,  however,  af 
only  to  the  omission  of  a  statement  of  the  cai 
arrest,   is  founded   on   the  supposed  authority  f 
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ouse,  and  involves  this  proposition :  that  the  House   Queen^t  Bench, 
my  order  its  officer  to  arrest  any  man  and  bring  him       ^  -^ 

custody  before  them,  at  its  mere  will  and  pleasure,       Howaad 
mrirhout  previous  summons,  without  charge  of  offence        Goucr. 
oir    adjudication  of  guilt,  without  any  purpose  to  be 
a^K^swered,  in  a  word  without  any  cause  but  that  mere 
^^rill  and  pleasure.     If  this   proposition   be   true,  the 
oa,use  of  arrest  is  undoubtedly  stated ;  and  that  objec- 
^on  to  the  form  of  the  warrant  fails.     But  is  the  pro- 
position true?     It  is,  I  believe,  the  first  time  that  it 
ever  was  asserted ;  and,  as  it  distinctly  places  the  per- 
sonal liberty  of  every  commoner  in  the  land  within  the 
irresponsible  power  of  the  House,  as  it  asserts  that, 
^whether  charged  or  uncharged,  guilty  or  innocent,  con- 
temptuous and  disobedient  or  submissive  and  obedient, 
the  House  may  imprison  any  one  of  us,  it  surely  should 
have  been  shewn  by  those  who  maintain  it  on  what 
foiudatioD  it  rests,  what  authority  can  be  cited  for  it, 
whether  it  has  been  uniformly  claimed,  or  whether  it 
flo^  as  a  necessary  consequence  from  the  great  duties 
^hich  the  House  has  to  perform,  or  the  general  and 
^^lKiH>wledged  powers  with  which  it  is  armed  by  the 
^^^^stitution.     Nothing  of  this  kind   was  attempted  in 
^^  argument*     It  was  not  necessary  for  the  learned 
SUment  in  Stockdale  v.  Hansard  (a) :  but  neither  does 
Mlow  from  any  thing  there  maintained.     That  the 
/^^^mons  are,  in  the  words  of  Lord  Coke^  the  general 
^Uisitors  of  the  realm,  I  fully  admit:  it  would  be 
^Qcult  to  define  any  limits  by  which  the  subject  matter 
tlieir  inquiry  can  be  bounded :  it  is  unnecessary  to 
^^tupt  to  do  so  now  :  I  woilld  be  content  to  state  that 

(a)  9A,^E,  1. 
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they  may  inquire  into  every  thing  which  it  concerns  t 

public  weal  for  them  to  know ;  and  they  themselves-..^ 
think,  are  entrusted  with  the  determination  of  what  fi^^ 
within  that  category.     Coextensive  with  the  jurisdicL^S. 
to  inquire  must  be  their  authority  to  call  for  the  atteica 
ance  of  witnesses,  to  enforce  it  by  arrest  where  disot: 
dience  makes  that  necessary,  and,  where  attendance 
required,  or  refused,  in  either  stage,  of  summons 
arrest,  there  need  be  no  specific  disclosure  of  the  m 
ject  matter  of  inquiry,  because  that  might  often  defi 
the  purpose  of  the  examination.     All  this,  howe?i 
which  I  not  merely  admit  but  maintain,  falls  immensc^^ 
short  of  the  proposition   now  in   band.     It  is  to 
observed  that  the  pleas  themselves,  so  far  from 
on  this,  contain  a  full  statement  of  circumstances, 
ing  that,  in  the  particular  instance,  the  Commons  we   '^ 
fully  justified  in  requiring  a  warrant  to  be  issued, 
the  Solicitor  General  conceived  that  there  was,  by 
constitution  of  Parliament,  such  an  authority  as  is 
contended  for,  it  is  inconceivable  that  a  much  shorts  ^ 
and  more  easily  proveable  plea  would  not  have  been  pv 
on  the  file :  the  mere  issuing  of  this  warrant  by  ordC  ' 
of  the  House  would  have  sufficed.     In  truth,  comm^^ 
learning  on  the  constitution,  common  justice,  and 
mon  sense,  equally  revolt  against  it.     If  such  a  limi' 
lion  on  the  birthright  of  Englishmen  existed,  so  id^* 
portant,  so  remarkable  in  its  cause  and  conseqaencoi^ 
it  must  have  been  stated,  though  it  would  have  been 
recorded  with  regret,  I  think,  and  something  like  shame^ 
in   some  one  of  those  many  definitions  of  our  moit 
valuable  right,  the  right  of  personal  liberty,  with  which 
our  text  writers  abound. 

I  pass  on  to  the  second  answer :  that,  with  regard  to 
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the  transcendent  powers  of  the  House,  and  its  identity   Queen*t  Bench, 
^•^ith  the  people  at  large,  and  out  of  respect  to  its  great   __i____!  _  _ 
cii^ity,  the  warrants  which  it  issues  are  not  to  be  dealt       Howaeo 
^th  as  those  which  proceed  from  tribunals  coordinate        Gomr. 
^rith  ourseWeSy  or  inferior.     I  cannot  admit  that  the 
degree  of  strictness  in  which  formal  accuracy  is  to  be 
required  in  warrants  has  been  measured,  or  ought  to 
be^  by  the  dignity  of  the  courts  from  which  they  issue. 
Experience  has  shewn  that  the  liberty  of  the  subject, 
with  which  we  are  entrusted*  is  involved  in  the  accuracy 
in  point  of  form  of  legal  proceedings.     For  that  reason 
ifeccaraey  is  required :  and  in  that  view  of  it  it  is  no 
paradox  to   say  that  form   becomes   substance.     The 
more  powerful  therefore  the  source,  and  the  higher  in 
point  of  ranky  the  more  strictness  ought  we  to  shew,  the 
'^Kjre  accuracy  may  reasonably  be  required.     From  the 
^^ide  extent  of  jurisdiction,  indeed,  in  the  one  case,  and 
narrowness  in  the  other,  a  different  rule  of  intend- 
snt  exists :  but,  with  this  qualification,  the  rule  is  as 
^     haTe  stated.     And,  as  it  is  no  breach  of  respect  to 
Suppose  that  the  highest  functionary  of  the  most  ex- 
alted Court  may  improvidently  err  in  point  of  form, 
*^^owever  honest  his  intention,  and  as  the   most  mis- 
^Ue?ous  results  might  flow  to  the  individual  or  to  pos- 
^nty  if  the  inaccuracy   were  allowed  to   pass  into  a 
precedent,  the  more  mischievous  in  proportion  to  the 
Plater  power  of  the  Court,  it  is  no  breach  of  respect, 
"^abounden  duty,  respectfully  to  set  such  erroneous 
proceedings  aside.     But  it  is  trifling  with  language  to 
V^^  of  the  present  warrant  as  defective  in  form  only. 
If  the  House  cannot  arrest  of  its  own  mere  pleasure 
^  without  cause,  to  omit  to  state  any  cause,  and  to 
rely  on  its  mere  pleasure,  is  to  proceed  with  one  essen- 
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tial  of  ihe  jurisdiction  absent.     If  the  only  objectioi^       ^ 
the  warrant  bad  been  that  it  omitted  to  state  cTprrrh  ljJji 
for  what  time  the  plaintiff  was  to  be  in  custody^         jo 
whose  custody  to  be  kept,  or  whither  to  be  carried       fcy 
the  Serjeant,  I  will  not  say  that  it  might  not  have 
answered  that  all  these  might  be  collected  with 
able  certainty  from  the  recitals,  at  least  sufficiently 
for  the  purpose  of  protecting  the  officer  in  his 
dience.     But  there  is  nothing  from  which  the  cause 
issuing  the   warrant   can   in   the   remotest  degree 
gathered. 

Lastly,  it  is  said  that  from  the  language  of  the  ple^^^^^^^^^^ 

we  are  bound  to  understand  that  the  form  of  the  wa— ^^ 

o( 

If 
lie 


^r 


rant  is  according  to  the  ancient  usages  and  privileges  ^ 
the  House  and  the  law  and  custom  of  Parliament 


the  result  of  the  language  of  the  record  is  that 
plaintiff  has  admitted  this,  tlien  I  also  distinctly 
that  he  is  answered :  as  against  him,  the  law  of  Paiii& 
ment  must  be  taken  to  be  as  admitted :  and,  whenevp 
a  court  of  law  finds  the  law  of  Parliament  applicable 
a  case  before  it,  it  is  as  much  bound  to  govern  its 
cisions  by  it  as  in  another  case  by  the  common  or 
law  of  the  realm.     The  law  of  Parliament  is  parcel 
the  law  of  Engktndj  of  the  same  authority  as  any 
parcel.     This,  therefore,  is  merely  a  question  of 
struction.     The  first  plea  states  an  order  by  the  HoaJ!^ 
in  pursuance  of  and  according  to  its  ancient  usages  aoc' 
privileges,  and  the  law  and  custom  of  Parliament,  *^u 
follows;  that  is  to  say:  That  the  plaintiff  should  be  sent 
for,  and  brought  before  the  said  House  of  Commons  in  the 
custody  of  the  Serjeant  at  Arms/'  and  <^  that  the  Speaker 
of  the  said  House  of  Commons  should  issue  his  warrant 
accordingly.''     There  can  be  no  doubt  that  these  last 


to 
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rords  import  merely  that  the  Speaker  should  issue  the   Queen's  Jiench, 
rcurrant  in  such  legal   and  accustomed  form  as  will  '-^ 

e^gally  efiectuate  the  order  of  the  House :  but  nothing       Howako 
sajQ  be  collected  from  them  as  to  what  is  the  legal  and       Gossir. 
Accustomed  form :  and  they  will  not  give  validity  to  a 
ivarrant  in  any  but  the  legal  and  accustomed  form. 
The  plea  proceeds :  **  whereupon  the  Right  Honour- 
able''&&»  "then  being  the  Speaker"  &c.,  "in  pur- 
suance of  the  order  and  resolution  "  &c.)  and  "  in  pur- 
suance of  and  according  to  t^e  ancient  usages  and 
privilq;es  of  the  said  House  of  Commons  and  the  law  and 
cuastom  of  Parliament,  afterwards  and  before"  &c.,  "  in 
order  that  the  plaintiff  might  be  brought  in  the  custody 
of  the  Seijeant  at  Arms  of  the  said  House  before "  it 
^  according  to  the  order  and  resolution  last  mentioned, 
K>r  the  purpose  aforesaid,  by  his  warrant  in  that  behalf 
Oaly  made,  after  reciting  therein  that  the  House  had 
^^9t  day  ordered  "  &&     (His  Ix)rdship  then  stated  the 
Warrant,  as  in  pp.  $62, 377,  ante.)    It  is  a  maxim  in  the 
Construction  of  pleadings  that  every  thing  shall  be  taken 
^'^W,  strongly  against  the  pleader:  but  I   prefer  to 
Consider  this  language  without  any  such  unfavourable 
^^sning.     It  appears  to  me  clear  that,  considered  can- 
uidly,  and  by  the  light  of  common  setose,  all  that  is  said 
of  the  usages  of  the  House  and  the  law  of  Parliament 
^d^tes  to  the  jurisdiction  of  the  Speaker  and  his  act  ir 
^ing  a  warrant  to  effectuate  the  r<esolution  of  the 
^^Hise :  all  that  relates  to  the  qualities  of  the  warrant 
Itself  is  summed  up  in  the  words  "  in  tihat  behalf  duly 
'Bade.'*     But  it  is  now  settled  law  that   the  word 
"duly"  will  not  supply  the  place  of  a  s  pecific  allega- 
tion of  any  material  requisite  to  the  valid!  ty  of  an  act. 
If  it  were  requisite  that  this  warrant  shoul  d  have  been 
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under  the  seal  of  the  Speaker,  to  allege  it  ^^  duly 
would  not  cure  the  want  of  an  averment  that  it  '%mr^ 
under  bis  seal.  Everard  v,  PaUrson  (a)  is  an  autharii^ 
for  this,  in  the  Exchequer  Chamber.  A  fortiori,  it  vi^ 
not  cure  the  want  of  an  averment  that  it  was 
according  to  the  form,  and  with  all  the  inddentSi 
quired  by  the  usage  of  the  House  and  the  law  of  PaT^' 
liament.  It  was  said  we  must  presume  the  writ  to 
in  form  according  to  the  usage  of  the  House.  Bati 
upon  that  its  validity  will  depend,  and  that  would  ha! 
been  a  traversable  fact,  how  upon  demurrer  can 
presume  it  ?  We  might  thereby  bar  the  plaintiff, 
he  might  be  in  a  condition  to  dispute  the  fact,  upon 
false  assumption.  Surely  this  would  not  be 
justice. 

Thirdly :  I  conclude  therefore  that  the  warrant,  as  e 
appears  on  these  pleas,  is  defective.     But  it  may  ruuui  ^ 
ably  be  contended  that,  as  the  officer  is  bound  to  ex^^ 
cute  the  Speaker's   warrant,  generally  speaking  aicza 
cannot  be  expected  or  required  to  scan  its  defects,  it 
not  every  fault  in  the  warrant  that  ought  to  depri     ■■ 


him  of  protection  for  obedience  to  it.  I  think  the 
warrants  the  argument  thus  stated ;  common  sense 
justice  entirely  sanction  it:  but  it  was  carried  in 
defendant's  points,  and  by  the  Solicitor  General  in  aigtf* 
ment,  to  an  extreme  which  one  cannot  read  or  heir 
without  regret,  aud  which  ought  never  to.be  heard  in  a 
Court  of  Justice  without  provoking  a  direct  deniiL 
The  defendant's  first  point  states  that  *' he,  being  ta 
officer  of  the  House,  is  protected  by  an  order  of  the 
House  directing  him  to  do  to  the  plaintiff  the  identical 


(a)  Q  TauiU.  695. 
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^ct  complained  of;  such  an  order  is,  of  itself  and  with-    Qtuen's  Bench, 

ri845  1 
^Hit  more,  an  answer  to  the  action."     In  the  argument,  *■' 

^kis  point,  though   stated  to  be   unnecessary  for  the       Howard 
^^nce,  was  insisted  on :  no  exception  was  admitted  to       Oossn. 
^e  troth,  no  limit  imposed  on  the  generality,  of  the 
P^x^posidon.     What  the  quality  of  the  act  commanded 
'^y  be,  is  not  to  be  inquired  into :  it  is  enough  that 
Ae  House  has  ordered  it ;  and,  as  the  House  is  irre- 
sponsible, so  must  its  officers  be.     I  do  not  wish  to 
BUsrepresent  the  language  used :  but  I  think  I  am 
wund  so  to  understand  it  as  resting  the  defence  of  the 
<Acer,  not  on  the  quality  of  the  thing  commanded,  but 
on  the  unlimited  extent  of  the  authority  from  which  the 
ootnmand  proceeded.     If  this  were  not  so,  language  the 
i>iH>8t  alarming  has  been  wantonly  or  carelessly  used  by 
^«KMe  whom  I  with  reason  respect  too  much  to  believe 
^l^em  capable  of  acting  in  a  wanton  or  careless  spirit  in 
*i^  matter,  least  of  all  in  such  a  matter  as  this.     But, 
M  understood,  I  will  venture  to  say  that  the  proposition 

^  iMt  only  untenable  but  monstrous.     Extreme  as  it  is, 

• 

^  night  be  not  unreasonably  met  by  extreme  supposi- 
tions.   A  proposition  universally  affirmative  cannot  be 
^e,  if  the  negative  of  it  be  true  in  any  one  particular ; 
*^  it  is  no  answer  to  say  that  an  abuse  of  such  extreme 
Nwers  in  our  representative  body  cannot  be  respect- 
^)  or  even  decently  presumed.     I  presume  nothing. 
We  ought  to  have,  I  admit,  the  fullest  confidence  in 
Ae  homanity,  justice,  honour    and    integrity  of  the 
House ;  it  is  entided  to  our  most  sincei'e  veneration : 
^  we  have  a  right  to  consider  our  liberties  as  inde* 
pendent  of  any  such   qualities  in   those  who   are   in 
authority;  as  resting  on  the  law;  as  things  not  pre- 
carious,   but  which  we  hold   by  right  and   charter. 
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Volume  X,      When  Lord  Camden  delivered   his   memorable  ja^        _ 
'"  ment   in   Entick  v.  Carrington   (best  reported  in      r*e 

Howard       gtate  Trials  under  the  title  of  The  Case  of  Seizure  ^ 
GossiT.        Papers  (a) ),  he  thought  it  a  legitimate  mode  of  proTi-^^ 
the  illegality  of  the  warrant  to  shew  the  consequences    ^ 
its  being  supposed  to  be  legal  on  the  security  of  (9^^ 
private  papers  and  confidences  of  every  EngliskMO^^  * 
how  it  placed  at  the  discretion  of  the  Crown  the  secr^^ 
papers,  the  cabinets  and  bureaux  of  every  EngUJmt^^ 
in  the  land,  however  innocent     If  time  aliowed^  and       *- 
was  so  disposed,  how  much   more  strong  a  pictar^^^ 
without  the  slightest  exaggeration  of  a  feature,  might 
drawn  of  the  state  in  which  we  should  live  by  law, 
to  security  of  property,  liberty  of  person,  safe^  of  cb 
racter  or  life  itself,  if  the  Solicitor  General's  propositi! 
were  really  sanctioned  by  that  law.     But  it  is  needh 
and  I  gladly  forbear :  it  is  enough  to  say  that  the  Ii 
is  supreme  over  the  House  of  Commons,  as  over 
Crown  itself.     If  the  limits  of  the  law  be  passed 
either,  for  the  most  satisfactory  reasons  they  are  ii 
themselves  irresponsible;   but  the  law  will  require 
strict  account  of  the  act  in  the  persons  of  their  agea^ 
and  these,  according  to  the  nature  of  the  illegality,  ^ 
be  answerable  civilly  or  criminally. 

The  question,  however,  recurs,  whether  the  defect^       | 
in  this  warrant  are  of  such  a  nature  that  it  is  not  l^         j 
protection  to  the  ofRcer.     And  this  must  be  considered 
as  at  common   law.      The   same  great  judgment  to 
which  I  just  referred,  in  shewing  {b)  that  the  defendants 
in  that  case  were  not  within  the  statutable  protection 
of  Stat  24  G.  2.  c.  4}4«.,  furnishes  abundant  arguments 

(a)  19  Hovft  St.  Tr,  1029.  106G.         (6)  P.  1059.  H  jr^. 
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to  prove  the  same  as  regards  this  defendant.     I  for-   Queen't  Bench, 
bear  to  enlarge  on    this,   however;   for  the  defence,      [1845.] 
very  properly,  was  not  at  all  rented  on  it :  and  I  men-       Howard 
tion  it  only  that  it  may  not  be  supposed  to  have  escaped        Gossr. 
consideration.    At  common  law  I  take  the  test  to  be, 
whether  the  defect  in  the  warrant  goes  to  the  jurisdic- 
tion of  the  anthority  issuing  it.     If  the  magistrate  had 
oo  jorisdiction,  or  if  a  want  of  jurisdiction  appears  on 
die  &ce  of  the  warrant,  the  officer  was  not  bound  to 
obey,  and  is  answerable.    I  find  the  law  thus  stated  and 
Ulnstrated  by  Willes  C.  J.  in  delivering  the  judgment  of 
^€  Court  in  Morse  y.  James  {a).     ^^  It  has  always  been 
■Hilden  that  a  constable  may  justify  under  a  justice's 
Currant  in  a  matter  wherein  the  justice  had  ajurisdic- 
^oi,  though  the  warrant  be  never  so  faulty :  but  that  if 
^  jostioe  of  peace  make  a  warrant  to  a  constable  to 
^^virest  a  man  in  an  action  of  debt,  such  warrant  will  not 
J^^stify  the  constable,  because  he  was  not  obliged  to  obey 
*^  and  must  take  notice  at  his  peril  that  it  was  in  a 
Xfeatter  concerning  which  the  justice  had  no  jurisdiction." 
*lic  expression    ^'  though   the  warrant   be  never  so 
^^ty*  is  too  strong  and  general  to  be  quite  accurate. 
A  justice  of  the  peace  has  jurisdiction  to  cause  the  ap- 
prehension of  a  party  charged  on  oath  with  the  com- 
^ion  of  a  misdemeanour :  yet,  if  the  christian  name 
^  the  party  be  left  in  blank,  and  no  reason  stated  for 
^e  omission,  but  only  an  imperfect  description  of  the 
^ridnaly  as — H.  son  of  George  H.^  it  has  been  decided 
by  all  the  judges  that  resistance  would  be  lawful,  and  a 
JuUing  of  the  constable  not  murder ;  Rex  v.  Hood  (6). 
Vow  it  cannot  be  contended  that  the  constable  was 

(a)  WUUmj  18S.  188. 

(&}  1  Mo,  C.  C.  S81.     See  Hotfe  ▼.  Buth,  \  Man,  ^  G,  775.  785. 
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HOWAJID 
▼. 

Gossrr. 


bound  to  execute  what  the  party  might  lawfully 
even  to  the  death :  and  the  ground  on  which  the 
stable's  justification   can  alone  be  put,  the  act 
being  prima   facie  illegal,   is   that  a   lawful  authori^ 
commanded  him,  and  therefore  made  it  his  doty  to  do  ^ 

I  have  examined  many  parts  of  Jjovd  Coke  and  Ijp^ 
Hale  on  this  point:  but  it  is  not  very  easy  to  extiacC^   ^ 
certain  rule  from   them,  nor  to  reconcile  them  wi'^ 
each  other.     The  law,  with  regard  both  totbefoT^^ 
of  warrants  and  the  authority  of  magistrates  to  i 
them,  was  not  so  accurately  settled  when  they 
as  it  has  since  been.     Even  Hawkins^  at  a  later 
leans  to  the  opinion  that  a  constable  '^  may  and 
to  execute  a  general  warrant  to  bring  a  person 
a  justice  of  peace,  to  answer  such  matters  as  sbidl 
objected  against  him  on  the  part  of  the  Kudg,  bx 
the  officer  ought  to  presume  that  the  justice  hath  a  j< 
diction,''  ^<  unless  the  contrary  appear ;  and  it  miiy 
endanger  the  escape  of  the  party  to  make  known 
crime  he  is  accused  of;"  SHawk.P.C.nB*[a) 
€•18.  s.  10.     But  neither  this  opinion  nor  these 
could  be  maintained  at  this  day. 

In  the  2d  Institute,  Lord  Coke  considers  the 
ter  of  the  requisites  to  make  a  good  warrant  in  Pkt^ 
places :  in  the  commentary  on  Magna  Cbarta,  c  ^^ 
pp.  52,  8, 4,  and  that  on  the  statute  De  frangentibosPri-' 
sonam,  1  Ed.  2.,  pp.  591,  2.    What  he  says  in  the  latter 
place,  which  would  be  more  unfavourable  to  the  defends 
ant,  ought  not  to  be  relied  on,  because  it  is  said  with 
particular  reference  to  the  statute.     In  the  formert  he  is 
treating  expressly  of  imprisonment,  lawful  or  unlawfiil, 
as  that  may  depend  on  the  goodness  or  badness  of  the 


•isi 


it 


B—    « 


(a)  Ed.  7. 


VIII.  VICTORIA.]  389 

warrant     One  of  the  requisites  to  make  it  good  he  Qvsen*t  Bench. 

asserts  to  be  the  statement  of  the  cause  on  its  face. *_ 

Among  bis  reasons  is  the  impossibility  of  the  Court      Howard 

dealing  with  the  case  on  the  return  to  a  habeas  corpus,       Gossn. 

unless  the  cause  of  the  imprisonment  ^>pear;  and  he 

states  that  the  Petition  of  Right  has  now  made  an  end 

of  the  question.    That  statute^  it  will  be  remembered, 

T^dtea  the  grievance  that  divers  subjects  had  of  late 

been  imprisoned  '^  without  any  cause  shewed,"  and  pro- 

^^ides  against  it  for  the  future.     Having  shewn  what  is 

AH  anlawftil  imprisonment  in  this,  among  other,  respects, 

he  comes  to  the  remedies,  and  among  them  enumerates 

^is  action  of  false  imprisonment,  not  making  any  di»- 

^uiction,  it  should  seem,  between  the  magistrate  who     • 

and  the  officer  who  executes  the  warrant 

Lord  Hale,  2  P.  O,  at  p.  Ill,  and  also  1  P.  0,578, 

his  opinion  that  a  warrant,  not  containing  the  cause 

^^ccialfy,  bnt  being  onfy  generally  to  answer  such  maUers 

skall  be  obfededj  is  not  void,  but  only  erroneous,  and 

be  a  jostificalioii  for  the  officer  acting  under  it 

<^t  p. 460  of  vol.  1.  he  says,  ^'although  the  warrant" 

^  be  not  in  strictness  lawful,  as  if  it  express  not  the  catise 

P<*rtieulttrly  enough^  yet  if  the  matter  be  within  his  juris- 

^ctton  as  justice  of  peace,  the  killing  of  such  officer 

Bi  execution  of  his  warrant  is  murder ;  for  in  such  case 

^  officer  cannot  dispute  the  validity  of  the  warrant, 

^it  be  under  seal  of  the  justice'*     For  this  he  cites 

^eark  14  /£  8.  16  (a),  which  is  not  at  all  a  satisfactory 

SDthority.     All  the  Judges  there  seemed  to  think  that 

s  justice  could  not  arrest  for  felony ;  but  the  majority 

tbooght,  as  he  was  a  Judge  of  record,  and  had  a  seal 

(a)  Yearb,  mU  14  H.  8.  io.  16  A.  pi.  3. 
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yo!ume  X,       of  officc,  the  warrant  under  his  seal  would  protect    f  he 

_J- '-^  _    oflScer  though   the  matter  xcas  out  of  his  jurUdidf^ft* 

Howard       Again,  Lofd  ffofc,  vol.  1.  p. 580,  states  that  "a  general 

Gossrr.        wanant  upon  a  complaint  of  robbery  to  apprehend  ^' 

persons  suspected,  and  to  bring  tlieni  before^  4^  v*^^ 

ruled  voidf  and  Jake  imprisonment  lies  against^  f  ^^ 

officer  executing  it. 

Understood  in  one  and  that  the  most  reasonai^^^ 
sense,  the  test  of  jurisdiction  is  the  safest  and  mo^^"^ 
generally  applicable  that  can  be  suggested,  the  jarisdi^^  ^ 
tion  namely  to  arrest  upon  the  facts  stated  on  the  war- 
rant.    If  the  warrant,  in  the  shape  in  which  it  is 
to  the  officer,  is  such  that  the  party  may  lawfully 
sist  it,  or,  if  taken  on  it,  will  be  released  on  habcr      t^ 
corpus,  it  is  a  warrant  which  in  that  shape  the  mag^^u- 
trate  had  no  jurisdiction  to  issue,  which  therefore  LT^e 
officer  need  not  have  obeyed,  and  which»  at  oomnk 
law,  on  the  principle  above  laid  down  by  Chief  J 
tice  Willesy  will  not  protect  him  against  the  action  of  ttJie 
party  injured.     Where  a  cause  is  expressed^  but  imf^^r- 
fectly,  the  officer  may  not  be  expected  to  judge  as    to 
the  sufficiency  of  the  statement :  and  there,  if  the  smi In- 
ject matter  be  within  the  jurisdiction  of  the  magistrBte, 
he  may  be  bound  to  execute,  and,  as  a  consequence^ 
entitled  to  protection.     Where  no  cause  is  expi 
there  is  no  question  as  to   the  want  of  jnrisdictioi^^  * 
That  is  this  case ;  and  I  am  therefore  of  opinion  tkt^^ 
the  obedience  of  the  defendant  was  voluntary  and  not 
protected  by  the  warrant 

I  come,  therefore,  to  the  fourth  question :  whether  we 
may  look  to  the  facts  alleged  in  the  pleas  to  supply  that 
which  is  wanting  in  the  warrant  itself.  And  I  have 
necessarily  anticipated  much  of  what  I  should  have  said 
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this  point,  in  considering  the  lost  preceding  question.   Queen**  Bencn. 
pon  principle,  this  seems  a  question  very  easy  of  an-      ^        '-^ 
rer.    Why  is  it  necessary  to  state  at  all  the  cause  on       Howard 
le  face  of  the  warrant  ?   Several  reasons  are  given :  not       Gossn. 
te  least  important  is,  that  the  party  called  upon  to  sub- 
it  to  the  process  of  the  law  may  know  what  it  is  that 

charged  against  him,  and  for  what  it  is  that  he  is 
died  upon  to  yield  himself  a  prisoner.  If  no  cause,  or 
I  insafBcient  cause,  appear,  he  takes  his  measures 
:cordingly  at  the  time ;  and  he  must  judge  from  the  in- 
^rmation  communicated  at  the  time.  Should  he  resist, 
3d  kill  or  injure  the  officer  in  his  resistance,  and  be 
nought  to  trial,  it  could  not  be  contended  that  any  fact 
Hild  be  added  to  the  statement  in  the  warrant  to  his 
riqndice.  The  act  with  which  he  is  charged  must  take 
s  dmracter  from  the  circumstances  as  they  then  stood. 
Eewas  resisting  a  wrongful  imprisonment,  wrongful  be- 
^M  the  officer  was  not  armed  with  a  legal  authority 
*r  arresting  him ;  and  that  is  the  act  for  which  he  is  to 
^wer.  This  reasoning  equally  applies,  if  he  submits 
^d  brings  his  action  for  damages.  Whatever  cause  for 
^prisoning  him  may  have  existed,  the  action  lies,  be- 
^Qse  the  imprisonment  of  which  he  complains  was  un- 
^orized  and  wrongful.  As  well  might  a  new  warrant 
-  subsequently  granted  to  the  officer,  and  relied  on  by 
ioi  as  a  defence,  as  facts  be  added  in  the  plea  to  help 
^t  the  defective  warrant.  These  facts  can  only  shew 
Itat  he  might  have  been  well  arrested,  not  that  he  was, 
vbich  is  the  question  at  issue.  We  may  come  nearer 
^  the  point,  and  suppose,  not  only  a  good  cause,  but 
K  good  warrant,  only  the  constable  has  left  it  at  home 
U)d  arrests  without  any ;  the  imprisonment  clearly  would 
^  illegal;  it  could  not  be  said  to  have  been  effected 
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under  and  by  virtue  of  the  warrant ;  and  son 
ment  in  pleading  could  be  allowed  to  cure 
Nor  is  this  mere  form :  we  are  bound  to  lo 
the  mere  instance^  to  the  evils  which  the  preec 
let  in  if  any  laxity  were  allowed  in  these  p 
by  which  our  property^  our  liberty,  our  livei 
affected.  The  case  thus  standing  upon  prin< 
not  find  any  authority  cited  which  looks  the 
The  cases  most  nearly  in  analogy  are  diose  * 
ments  by  magistrates  afier  conviction;  anc 
maintain  the  argument  for  the  plaintiff*;  the 
will  not  defend  the  magistrate  unless  the  c 
agree  with  it,  and  the  execution  be  rc^oia 
legislature  has  interposed,  by  stat.  7  &  8  < 
s.  89.,  to  protect  defective  commitments  if  th 
conviction  and  there  be  a  good  and  valid  oo 
sustain  them.  Our  own  practice,  on  retum 
corpus  with  a  certiorari  bringing  up  the  dt| 
felony,  proceeds  on  the  same  principle ;  for, 
rant  be  bad,  but  the  depositions  disclose  gc 
for  imprisonment,  we  do  not  merely  remand 
mit  Wickes  v.  Clutterbuck  (a)  and  Rogers  y 
are  authorities,  so  far  as  they  go,  the  same  w. 
I  think,  therefore,  that  we  are  not  at  libe 
to  the  focts  stated  in  the  plea  for  the  purpose 
the  defect  in  the  warrant.  It  is  unnecessar 
for  me  to  consider  their  effect.  It  was  very 
plead  them ;  for  they  shew  that  the  Speaker 
diction  to  issue  a  warrant ;  but  they  do  not 
the  warrant  be  did  issue  was  a  lawful  one. 


(a)  2  Bing.  483. 

(6)  Rif,  ^  M,  129. ;  S.  C,  in  Banc,  Rogers  t.  Jones,  3 
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I  come  to  this  coadusioa  with  most  sincere  regret :  I    QueetCt  Bench, 

cftDDot  but  think  it  probable,  from  the  admitted  facts,      ^        *^ 

that  the  House  was  pursuing  an  inquiry  strictly  within       Howaed 

its  province;  and  it  is  to  be  lamented  that  its  course        Gosset. 

should  be  obstructed  by  an  inadvertency  in  the  language 

used  io  the  proceeding  necessary  to  enforce  due  obedience 

to  itBcoinmandsy  or  that  this  Court,  or  any  member  of 

it,  ihoald  even  appear  to  be  in  conflict  with  it.     It  is  a 

consolation  that  the  difference  is  only  apparent:  no 

question  of  privil^e  is  really  at  issue :  one  or  two  pro- 

poiitbns  have,  indeed  been  put  forward,  which  I  have 

beeo  compelled  to  notice  and  dissent  from;  but  these 

haie  not  been  shevm  to  be  founded  on  any  usage  of  the 

House.    We  were,  indeed,  told  that  to  the  joamals  of 

the  House  we  must  refer  for  the  law  of  Parliament  in 

this  matter;  and  I  agree  to  the  remark ;  for  the  law  of 

Ptriisment  must  goyem  us  in  this  case;  and  the  usage 

^  PirUament,  meaning  thereby  the  clear,  ancient  and 

^iiiifiNrm  naage^  is  the  law  of  Parliament    But,  upon  the 

i^eferenoeb  no  warrant  was  produced  in  this  form,  or  open 

^  this  eensare.    It  was  said  that  in  earlier  times  the 

HoQse  arrested  without  written  warrant ;  and  no  doubt 

^  appears  to  be  so:  but  this  avails  nothing  in  the 

^rgiiinent,  unless  it  can  be  shewn  that  the  Serjeant  did 

>^  orally  communicate  to  the  party  the  cause  for  which 

he  was  summoned  or  arrested.     It  is  perfectly  consistent 

^th  what  appears  that  he  did  so,  and  we  ought  to  pre-. 

'^'^  that  he  did ;.  for  we  must  presume  that  the  House 

^Commons  would  proceed  in  the  manner  most  conso- 

^^  with  reason  and  justice,  and  the  analogy  of  the 

^nK>n  law. 

^o  distinction  between  the   several  pleas  has  been 
^^  in  the  argument  on  the  part  of  the  defendant 
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The  conclusion,  upon  the  whole,  to  which  I  bare 
come,  is  that  our  judgment  ought  to  be  for  the  plaintiC 

Williams  J.   I  have  the  misfortune  to  difier  from  tbe 
rest  of  the  Court  in  this  case.     It  is  some  8atisfiu:tioo, 
however,  to  think  that  this  difference  does  notarise  upon 
any  question  affecting  tbe  existence  or  tbe  extent  of  tbe 
privileges  of  the  House  of  Commons.     No  doubt  was 
attempted  to  be  raised  upon  this  point,  in  the  argument 
of  the  learned  counsel  for  tbe  plaintiff.    Tbe  objection 
to  the  pleas,  and  the  right  of  the  plaintiff  to  the  judg- 
ment of  tbe  Court,  were  made  to  rest,  exdusivdjr,  upon 
the  form  of  the  Speaker's  warrant  as  set  forth  in  those 
pleas.     A  few  additional  words,  as  I  understood  tint 
argument,  would  have  removed  all  doubt  and  difficult 
from  the  case.     If,  in  the  warrant  of  the  Speaker,  ^ 
direction  to  the  defendant  had  been,  not  merely  to  take 
the  plaintiff  into  custody,  but  <^  bim  safely  to  keepdurinS 
the  pleasure  of  the  House  "  (and  I  am  at  a  loss  to  ^^ 
derstand  what  validity  the  warrant  can  receive  front  ^ 
addition),  I  should  have  been  unable  to  distinguish  ^ 
case  from  that  of  the  Sheriff  of  Middlesex  {a).    Bec^***^* 
although  in  the  present  there  is  not,  as  in  that  case  tt>^ 
was,  a  direct  resolution  or  adjudication  of  a  conteO^P^ 
yet  a  contempt  of  the  House  of  Commons  and  o^  ^ 
undoubted  privileges  plainly  appears  from  the  undispi'^ 
facts  of  the  case. 

It  may  be  convenient,  therefore,  thus  early  in  ^ 
course  of  the  remarks  I  am  about  to  offer,  to  bringi 
once,  distinctly  into  notice  what  were  the  circumstao 
and  what  the  occasion,  upon  which  the  plaintiff 
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aken  into  custody  by  the  defendant,  the  Serjeant  at   Queen's  Smch. 
Inns  of  the  Hoase  of  Commons.    And,  in  so  doing,  I      '-        *"' 
hall  not  deem  it  needful  to  travel  out  of  the  first  plea       Howard 
md  the  allegations  therein  contained.  Gonrr. 

It  appears,  then,  that  certain  matters  were  under  dis- 
sossioD  in  the  House  of  Commons,  and  that  it  was  con- 
sidered by  the  said  House  to  be  necessary  that  the 
ilaintiff  should  be  examined  at  the  bar  of  the  said 
House:  that  it  was  thereupon  ordered  that  the  plaintiff 
thoold  attend  forthwith :  that  the  plaintiff  had  notice  of 
die  said  order,  and  did  not  attend,  but  ^^  wilfully  and  con- 
^emptaoosly  "  refused  so  to  do :  and  that  the  said  House 
vi^as  informed  and  had  notice  thereof:  that  thereupon  it 
^as  ordered  that  the  plaintiff  should  be  sent  for  and 
t^rooght  before  the  House  in  the  custody  of  the  Serjeant 
^  Arms,  and  that  the  Speaker  should  issue  his  warrant 
accordingly.  Then  follows  the  warrant,  which  it  will 
^  necessary  hereafter  to  notice  more  particularly.  At 
pi^esent,  I  am  only  considering  whether  a  contempt  was, 
^  Uucif  committed. 

And,  upon  thb  part  of  the  case,  no  doubt,  as  I  be- 

ueve,  has  been  or,  as  I  think,  can  be  raised.     In  the 

consideration  of  it,  I  perfectly  agree  with  what  was  said 

by  Lord  Deftman  in  the  Case  of  the  Sheriff'  of  Middle^ 

*ftt  (a) :    *«  It  is  unnecessary  "  (says  his  Lordship)  *•  to 

discuss  the  question"   (the  strong   opinion  of  Lord 

Cob,  however,  is  well  known ;  see  4  Inst.  d7f  and  the 

passages  cited  in  argument  (&) ;)  *'  whether  each  House 

of  Parliament,  be  or  be  not  a  Court ;  it  is  clear  that  they 

c^Qot  exercise  their  proper  functions  without  the  power 

(•)Uii^£.  291. 

(^)  4  7jik.  pp.  Uy  23,  24,  28  were  cited  by  the  Solicitor  General. 
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quisitorial  functions,  th^must  have  the  power  of  en^ 
OoMcr.        Jug  the  attendance  of  witnesses,  or  their  authority  woc^^ 
be  nothing,  and  the  House  of  Commons  but  the  Aadc^^ 
of  a  name.  The  House,  therefore,  had  an  undoubted  rig^^ 
to  order  the  attendance  of  the  plaintiff,  and,  upon 
'  contemptuous  "  refill,  to  commit  him  for  the 
tempt,  or  (as  I  think)  to  order  him  to  be  brought  m-^ 
custody  before  them,  to  shew  causey  if  he  had  any,  wh^*-^J 
he  refused  to  attend,  or  to  give  evidence,  if  requii 
Up  to  this  point,  therefore,  there  is,  I  apprehendy  n» 
doubt,  and  the  matter  is  clear :  the  question  is,  as  already] 
stated,  upon  the  form  and  manner  in  which  the  aotho^^-^ 
rity  of  the  House  has  been  vindicated  upon  the  pituiia   ^if 
occasion. 

The  plea^  states  the  Speaker's  warrant  thus*     Wher^^ 
upon,  the  Speaker,  in  pursuance  of  the  said  last  waenikm^stf 
order  (that  the  plaintiff  should  be  brought  before  the 
House  in  custody,  &c.)9  ^^  and  according  to  the  antieflt 
usages  and  privileges  of  the  said  House  of  Commoos 
and  the  law  and  custom  of  Parliament,"  by  his  wanrtnt 
duly  made,  **  after  reciting  therein  that  the  said  House  of 
Commons  had  that  day  ordered  that  the  plaintiff  skoM 
be  sentjbr  in  the  custoAf  of  the  Serjeant  at  Arms^^  *<did 
require  and  authorise  the  Seijeant  at  Arms  **  ^  to  take 
into  custody  the  body  of  the  plaintiff."    Then  follows 
the  justification  of  the  defendant,  that  he  took  him  by 
virtue  of  the  warrant  in  order  to  bring  him  befbrt  the 
House.    And  the  question  is,  whether  the  said  warrant 
be  or  be  not  a  justification  to  him  in  the  execution  of  his 
duty,  no  excess  therein  being  pretended. 

And,  before  I  proceed  to  examine  that  more  minutely, 
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I  tliink  it  rifirht  to  premise  that  all  cases  of  warrants  of  Qu&m*t  Bench. 
^^^minitiiient  by  inferior  jurisdictions  are,  in  my  opinion,    ____ 
'^hdly  inapplicable  to  the  present.     It  seems  to  me       ^owaed 
dear  diat  the  warrant  of  the  Speaker  of  the  House  of       Go«rr. 
Oommons,  if  brought  before  this  Court,  is  judged  of 
upoa  principles  entirely  different  from    those  which 
0OTem  the  decision  of  the  cases  just  referred  to.     The 
inrairant  in  the  Case  of  the  Sheriff  of  Middlmex  (a)  was 
in   the  following  form  :  ^  Whereas  the  House  of  Corn- 
have  this  day  reserved  that  WiUiam  Evansj  Esq., 
Mn  WhedtoH^  £8q*>  Sheriff  of  Middlesex^  having 
goilty  of  a  contempt  and  breach  of  the  privileges 
of  tliis  Honse^  be  committed  to  the  custody  of  the  Ser- 
jeant at  Arms  attending  this  House :   These  are  there- 
Gore  to  require  you  to  take  into  your  custody  the  bodies 
of  the  said  WiUiam  Evans  and  John  WheeUon^  and  them 
stfely  to  keep  during  the  pleasure  of  this  House;  for 
^hidi  this  shall  be  your   sufficient  warrant.     Charles 
^^L^ivreJ*    Now  this,  if  examined  according  to  the 
^  which  prevMl  in  the  cases  above  mentioned,  is,  I  ap- 
prehend, manifestly  defective.     If  a  personbe  convicted 
rfbebg  «  a  rogue  and  vagabond,"  and  committed  accord- 
^Jf  and  facts  be  stated  not  sufficient  to  justify  the  legal 
Joference^  he  is  entitled  to  his  discharge;  Bex  v.  Brtmn  (6); 
Equally  defective,  I  presume,  would  it  have  been,  if  the 
w^^urant  had  stated  a  conviction  of  the  party  as  being 
**•  rogue  and   vagabond,"  without  more.      If   com* 
missboers  commit  a  bankrupt  for  a  contempt  in  not 
answering  questions,  this  Court  would  discharge  him 
if  the   questions  were   not  specified,   that  the  Court 
foigfat  judge  of  their  legality ;    by  two  judges  in  Ex 

t«)  11  A.  t  JB.  877.  _  (/>)  8  71  H,  26, 
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parte  Leake  {a) :   and  in    Ex  parte  Gqff'{b)  (her* 
more  fully  noticed)  a  warrant  of  commitment  for     ^ 
accounting  and  paying  over  money,  directing  the  p^^f 
to  be  kept  till  "  discharged  ly  due  caune  of  law,*^  mo^^* 
it  seems,  have  been  held  bad,  if  it  had  not  been  ^^P* 
ported  by  previous  parts  of  the  warrant.     I^  as  c^'^ 
tended  for  in  the  argument  for  the  plaintifl^  conveni^^^ 
certainty  as  to  the  place  where,  and  the  time  dari^S 
which,  the  custody  is  to  be,  are  requisite  in  order      ^^ 
make  a  warrant  legal,  that  object  seems  to  be  imp^^ 
fectly  forwarded  by  the  statement,  that  the  par^  shovsld 
be  kept  during  the  pleasure  of  the  House.  What  womaM 
be  thought  of  a  magistrate's  warrant,  however  in     all 
other  respects  unexceptionable,  which  should  direct   a 
commitment  during  the  pleasure  of  any  man  or  set  of 
men  whatsoever?    Yet  the  Speaker's  warrant,  in  tbc 
form  above  set  forth,  was   sustained  by  this  Coorti 
and  the  parties  applying  for  liberation  remanded;  an^ 
that,  too,  under  circumstances  which,  if  any  such  ca^^ 
can  ever  exist,  would  have  led  to  an  examination  of  i^ 
with  the  greatest  anxiety  and  jealousy.     And  not  onl^ 
was  such  the  decision  of  this  Court;  but  all  doubt  maf' 
be  considered  at  an  end  by  the  questions  proposed  by, 
and  the  answer  given  to^  the  House  of  Lords  in  Burdeit 
V.  Abbot  (c). 

I  come  now  to  the  allegation  in  the  plea  above  set 
forth.  And,  I  believe,  it  is  considered  that  the  words, 
**  the  Speaker,"  *^  in  pursuance  "  of  the  said  last  men- 
tioned order,  **  and  according  to  the  antient  usages  and 
privileges  of  the  said  House  of  Commons  and  the  law  and 
aistom  of  Parliaments^  ^^  by  his  warrant  in  that  behalf 


(a)  9  A  §•  Cr.  234.  240.  (6)  3  Af.  ^  51  203. 

(c)  5  Dow^  165.  199.     See  p.  418,  post. 
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ly  made,"  "  did  require  and  authorize  the  Serjeant 
^rms  "  "  to  take  into  custody  the  body  of  the  plain- 
\^  simply  mean  that  the  Speaker  did,  in  fact,  make 
I  warrant.  I  confess,  however,  that  I  entertain  some 
abt  whether  the  allegation  ought  to  be  so  restrained, 
whether  it  is  not,  also,  descriptive  of  the  nature 
id  quality  of  that  warrant;  that  is,  whether  it  is 
>t  to  be  understood  from  the  allegation  that  the  war- 
uitwas  in  such  form  as,  according  to  the  usages  of 
le  House  and  the  law  of  Parliament,  had  been  in 
ke  cases  issued  by  the  Speaker  to  bring  a  party  in 
ustody  before  the  House.  And,  if  so,  I  should  ako 
'<nibt  whether  such  allegations,  so  understood,  would 
^t,  at  once,  have  closed  the  question,  upon  the  ground 
^Atthe  House  of  Commons  is  competent  to  regulate 
^  forms  of  its  own  proceedings,  and  b  the  sole 
Nge  of  them.  In  the  case  Ex  parte  Smyth  {a)  it  ap- 
Poured  that  the  Judicial  Committee  of  the  Privy  Council 
^  ordered  Smyth  to  appear  **  absolutely : "  of  this 
^er  Smyth  complained,  and  applied  for  a  prohibition, 
w>lh  to  this  Court  and  to  the  Exchequer.  Both  Courts, 
'fOQ  the  hearing,  considered  the  question  in  the  same 
"■Jttiner.  Was  the  cause  within  the  jurisdiction  of  the 
(^rt  below  ?  If  so,  the  inquiry  is  at  an  end ;  for  the 
complaint  respects  the  conduct  of  the  cause  in  that 
Court,  and  with  its  practice  we  will  not  interfere.  And 
tlu%  too,  in  the  case  of  an  inferior  Court  It  is  un- 
Moessary,  however,  to  pursue  this  part  of  the  subject 
iirther,  or  to  pronounce  any  decisive  opinion  upon 
»  becaus^  in  another  view,  the  warrant  may,  in  my 
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opinion,  be  sustained,  and  that,  even  if  it  ought 
examined  in  the  manner  contended  for  by  the  phuD  ' 
it  is  good  and  sufficient  in  law. 

Upon  this  part  of  the  case,  two  questions,  as  it 
to  me,  arise :  first,  whether  the  recital  in  the 
may  be  resorted  to,  in  order  to  explain  and  support 
mandatory  part ;  and,  secondly,  if  it  may,  whether 
recital  be  sufficient  for  the  purpose. 

Now,  upon  the  first  question,  Q^t  Case  (a)^ 
referred  to  generally,  has  a  strong  bearing.  It  i 
indeed,  decisive  to  shew  that  previous  matter  may  bav 
the  effect  of  explaining  and  rectifying  in  a  warrant  irli 
would  otherwise  be  imperfect  and  erroneous.  Gcff  ^wi 
committed  by  warrant  of  two  justices,  for  tbat  he,  beioj 
ooUector  d  rates  for  the  parish  of  Richmond^  under  aM 
25  G.  S.  c.  41.,  refused  to  pay  over  moneys^  oollectai 
by  virtue  of  the  act,  to  ^  & ;  and  the  justioes  wijudgc^ 
that  he  should  be  committed  to  gaol,  there  to  remtf  < 
lintil  he  should  account  and  pay  over  the  moneys  to  i/^* 
said  fV.  S.  They  then  required  the  keeper  of  the  gac^ 
to  receive  and  keep  him,  "  until  he  should  be  iisckafge^ 
by  due  course  qf.Uvoi!^  For  this  fault,  and  the  uooer^ 
tainty  of  the  latter  part  of  it,  the  warrant  was  otgected 
to;  and  the  cases  of  commitments  by  commissioners  of 
bankrupt,  which  had,  therefore,  been  held  ill,  were 
cited.  And  those  cases  were  not  questioned  in  the 
argliroent ;  but  reliance  was  placed  on  the  previcm  ftm 
of  the  warrant,  and,  especially,  the  adjudication  thtf 
Go^  should  be  committed  until  he  accounted  and  paid 
and  it  was  contended  that  the  conclusion  ought  to  b 
construed  with  reference  to  that  which  preceded  it,  am 


(a)  3  JIf.  4f  5*.  80S. 
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be  sustained.     And,  per  Lord  EUenboraugh  :  "  cou-   QveerCs  Bench, 
ing  the  premises  with  the  conclusion,  is  it  not  in  effect  _______ 

le  same  as  if  the  warrant  had  directed  the  gaoler  to  Howaed 
etain  the  party  until  he  had  accounted  ?  We  must  read  Gomr. 
he  warrant  as  if  the  magistrates  had  in  the  conclusion 
recited  over  again  the  adjudication."  The  prisoner  was 
remiDded.  The  principle  of  this  case  has  since  been 
recognised  by  the  Court  of  Exchequer ;  Coster  v.  WiU 
»*(«).  It  cannoty  indeed,  be  said  that  the  previous 
BMttter  in  Gcff^s  Case  (h)  is,  in  kind,  the  same  as  that 
which  I  am  about  to  notice  in  the  present:  but  the 
pnmfk  of  reference  for  the  purpose  of  sustaining  the 
^ttrant  is,  I  think,  thereby  established. 

Upon  the  second  question  proposed  a  few  remarks  will 
*<iffice.    The  warrant  recites  an  order  that  the  plaintiff 
**  iboDld  be  sent  for  in  the  custody  of  the  Serjeant  at 
'^nns.''  Now  what  is  the  meaning  of  ^^  sent  for  in  cus- 
tody?" Or,  rather,  what  can  it  be,  but  that  the  plaintiff 
^n  to  be  *'  brought  before  the  House  in  the  custody  of 
^Serjeant  at  Arms?"  And,  if  so,  ^^coupling  the  premises 
^  the  conclusion  "  (according  to  Lord  Ellenborough)^ 
^hat  can  be  a  more  reasonable  interpretation  than  that, 
die  warrant  being  to .  take  the  plaintiff  into  custody,  it 
Migiit  to  be  understood  by  aid  of  the  recited  order  as 
Erecting  ^'  to  take  him  into  custody  for  the  purpose  of 
briogiog  him  before  the  House?''     And,  if  so,  the 
vmint,  in  my  opinion,  is  perfectly  legal. 

in  the  case  of  a  warrant  of  commitment  by  the 
%eaker  of  the  House  of  Commons,  a  resolution  that 
the  party  has  been  guilty  of  a  contempt  is  requisite,  but 
lot  any  specification  of  the  nature  of  that  contempt ; 

(a)  3  M  4*  W,  41 1.  (b)  3  M,  f  S,  i^OS. 
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and,  as  we  have  already  seen,  neither  the  time  duri 
which,  nor  the  place  where,  the  imprisonment  is  to 
need  be  stated.     Moreover,  a  contempt,  in  fact, 
have  been  committed,  or  it  may  not :  nothing  appeal 
but  credit  is  given   (which  in  the  case  of  an  inferii 
jurisdiction  would  not  be)  to  the  House  of  Commoi 
that  they  would  not  commit  without  a  suflScient  cai 
At  all  events,  this  Court  caniiot  inquire  in  such 
And  why  may  not  the  intendment  also  be  made,  in 
present  instance,  that  the  House  of  Commons  ord 
that  the  plaintiff  should  '^  be  sent  for  in  the  custody^ 
the  »Seijeant  at  Arms,"  or  (as,   I  think,   it  must 
understood)  ^^  brought  before  the  House"  in  that 
tody,  for  some  good  and  sufficient  cause  ?    For,  sur^Ijr, 
there  may  be  many  such.     That  seems  to  me  scaroelf 
a  more  forced  supposition  than  that  a  contempt  h^K 
been,  in  fact,  committed,  though  none  appears. 

It  remains  that  I  should  add  a  few  words  upon    ^ 
point  (connected  with   this  part  of  the  case)  bried^^ 
touched  upon  already,  but  requiring  perhaps  some  fiir-'^ 
ther  notice.     It  was  contended,  in  argument,  that  the 
only  unobjectionable  course  for  the  House  to  parsae 
was  to  adjudge  the  party  guilty  of  a  contempt,  and 
commit  him  accordingly.     I  cannot  accede  to  this  argu- 
ment.    I  think  that,  having  ordered  the  attendance  of 
the  plaintiff  as  a  witness,  of  the  fitness  of  which  the 
House  of  Commons  alone  had  the  competence  to  judge, 
they  might,  upon  his  wilful  default,  compel  his  attend- 
ance to  answer  for  that  default,  and,  upon  that  attend- 
ance, n:ake  such  order  respecting  him  as  to  the  House 
n)ight  seem  meet.     If  a  witness,  having  notice  that  the 
House  had  ordered  his  attendance,  disobeys,  no  further 
order,  in  the  shape  of  a  second  notice,  is  necessary. 
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Even  in  ihe  case  of  Commissioners  of  Bankrupts,  if  the  Queen*s  JftncK 
bankrupt  refuses  to  attend,  no  second  summons  is  neces-  _ 

»ary  before  a  warrant  of  commitment  issues ;  but  such       Howard 
"^arrant  may  go  at  once;  Ex  parte  Linthixaite  {a)^  and        Cosset 
^attye  V.  Gresley  (i).     Then,  what  is  the  diflFerence,  so 
«r  as  the  party  affected  is  concerned,  between  the  two 
'^c>de8  of  proceedmg  ?    If  the  party  be  committed  for  a 
contempt   **  during   the  pleasure  of  the  House,"  his 
^bacce  of  liberation  depends  upon  his  appearing  and 
submitting  to  do  what  is  required.     If  the  course  be 
pursued  (as  here)  of  ordering  him  to  be  brought  in 
custody  before  the  House,  his  opportunity  of  making 
such  amends  as  may  lead  to  his  deliverance  is  more 
iQiniediate ;  and,  so  far,  this  course  is  more  beneficial  to 
uim.    If,  upon  any  given  state  of  facts,  a  person  may 
^  sent  to  prison  for  contempt,  surely  he  may  be  brought 
before  the  House,  whereby  he  may  avoid  being  sent  to 
pnson  at  all.     The  power  in  each  case  seems  to  me  to 
^  precisely  similar,  and   to  depend  upon  the  same 
principle,  the  necessity  of  vesting  such  power  in  the 
Hoiise  of  Ciommons  for  the  sake  of  the  public  interest 
9xA  welfare. 

Upon  the  whole,  my  opinion  is  that  judgment  should 
be  for  the  defendlint. 

Lord  Denmam  C.  J.    This  case,  notwithstanding  the 
length  of  the  argument  and  the  weight  of  the  matters 
diacDSsed,  lies  in  a  very  narrow  compass.     The  defend- 
ant justifies  the  imprisonment  of  the  plaintiiF  under  the 
warrant  of  the  Speaker  of  the  House  of  Commons, 
which  directed  the  defendant  to  take  the  plaintiff  into 


(a)  16  Vet.  234,  835,  note  (49).  (6)  8  EaH,  819.  326. 
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custody,  after  reciting  that  his  presence  had  been 
quired  in  the  House  by  an  order  of  which  the 
had  notice,  but  to  avoid  obedience  to  which  he 
temptuously  concealed  himself. 

There  was  no  necessity  for  authorities  to  shew 
power  of  either  House  of  Parliament  to  commit  foi 
contempt.     That  power,  which  they  possess  in  coi 
with  all  the  superior  Courts,  was  fully  recognised 
Stockdale  y,  Hansard  {a),  and  was  acted  upon  in  a  p 
ceeding  which  grew  out  of  that  case,  and  is  reportacK 
11  Adolphus  4-  EUis^  The  Case  of  the  Sheriff  of 
sex{b).     That  power,  indeed,  was  neither  direcdy 
indirectly  questioned  by  the  learned  counsel  for 
plaintiff  on  the  present  occasion.     Tlie  privilege  of 
liament  to  prosecute  all  inquiries  which  they  may  d 
necessary  for  the  discharge  of  their  high  duties  was  wi^^ 
admitted  without  dispute,  and  the  power,  oonsequendf^' 
to  compel  the  attendance  of  all  persons  whom  they  nx^^ 
require  for  such   purposes.      Some  doubt   has  ber^^ 
strongly  and  eloquently  stated  on  the  power  to  order  ^^ 
person  to  be  brought  in  custody  before  the  House  Yt0 
the  first  instance,  or,  at  least,  without  apprising  him  ot 
the  reason  for  requiring  it :  but  I  confess  it  would  rather 
appear  to  me,  though  sensible  of  the  weight  of  these 
considerations,  that,  as  the  exercise  of  their  privilege  of 
inquiry  may  obviously  be  wholly  defeated  by  dday,  it 
may  be  necessary  to  secure  such  attendance  by  coercive 
measures  without  previous  notice  and  without  escplana- 
tion,  and  that  of  that  necessity  the  House  alone  can 
judge. 

But  the  defendant  rests  his  justification  on  higher 
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iy  and  puts  foremost  in  the  points  to  be  argued  Queen*s  Bench, 
h  more  extensive  principle.  "  The  defendant,  ^  '•* 
ui  officer  of  the  House  of  Commons,  is  protected  Howard 
order  of  the  House  directing  him  to  do  to  the  Gostn. 
AT  the  identical  act  complained  of;  such  an  order. 
If  and  without  more,  is  an  answer  to  the  action.** 
this  is  the  leading  proposition  maintained  by 
efendant  in  the  case  of  StockdcUe  ▼•  Han-* 
);  and  it  was,  upon  examination,  deliberately 
by  the  unanimous  judgment  of  this  Court, 
the  doctrine  established  by  that  judgment  I  fully 
'9  unquestioned  as  it  has  been  in  any  court  of 
strictly  conformable,  as  I  am  firmly  convinced, 
principles  of  our  law,  and  essential  to  the  ex- 
I  of  a  free  constitution.  Holding,  therefore,  that 
ire  order  of  the  House  of  Commons  does  not,  of 
egalize  whatever  it  may  enjoin,  whether  executed 
Dwn  officer  or  by  any  other  person,  I  most  reject 
:ound  of  defence.  On  the  contrary,  I  hold  that 
burt  is  not  at  liberty  to  decline  the  jurisdiction 
mining  the  grounds  on  which  the  imprisonment 
'  one  of  Her  Majesty's  subjects  may  be  justified, 
'er  the  dignity  or  power  of  those  who  may  have 
his  imprisonment,  whether  it  be  questioned  in 
on  for  damages,  or  on  a  return  to  a  habeas  cor- 
r  in  the  more  solemn  inquest  that  may  be  con- 
in  a  criminal  Court,  in  a  case  of  life  and  death, 
homicide  may  have  resulted  from  enforcing  or 
Dg  the  order,  and  the  judge  may  be  compelled  to 
on  its  legality.     If,  in  the  performance  of  this 

(a)  9A.iJB,U 
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I'uiume  X.       duty,  I  find  the  defendant  justt6ed  by  an  order  of    *"* 

^ House  of  Commons,  either  convicting  or  punishing    ***• 

Howard       plaintiff  for  a  contempt,  or  made  for  the  purpose     of 
GossET.        bringing  the  plaintiff  before   them  for   the   necessary 
exercise  of  their  privileges,  the  defendant  will  be      of 
course,  in  my  opinion,  entitled  to  our  judgment. 

Here,  however,  it  is  unfortunate  that  serious  ol^< 
tions  are  urged  against  the  warrant  set  forth  in 
plea. 

It  recites  that  the  plaintiff's  presence  had  been 
quired  in  the  House  of  Commons;   that  he  had 
tice  of  their  resolution   to  that  effect  and  the  order 
thereupon  made  ;  but  that  he  contemptuously  concealed 
himself,  to  avoid  obedience  to  it;  and  then  the  reso/ti* 
tion,  that  he  should  be  sent  for  and  brought  before  th^ 
House  of  Commons,  and  that  the  Speaker  should  issi^^ 
his  warrant  accordingly ;   whereupon  the  Speaker, 
order  that  the  plaintiff  might  be  brought  before  th^ 
House  in  the  custody  of  the  Serjeant  at  Arms,  accord^ 
ing  to  the  order  and  resolution  aforesaid,  by  his  war* 
rant,  reciting  that  the  House  had  that  day  ordered  that 
the  plaintiff  should  be  sent  for  in  the  custody  of  the 
Serjeant  at  Arms,  did  require  and  authorise  that  officer 
to  take  into  custody  the  body  of  the  plaintiff.     Here 
the  warrant  ends.     Under  it,  the  arrest  and  detentioo 
of  the  plaintiff,  and  his  removal  to  various  places,  are 
justified. 

This  instrument  must  be  considered  as  a  committal 
for  contempt,  or  as  a  means  of  compelling  the  plaintiff's 
attendance  in  the  House  of  Commons,  or  perhaps  as 
both.  In  both  points  of  view  it  is  said  to  be  essentially 
defective,  for  omitting  to  state  the  object  and  end  for 
which  it  was  issued.    If  it  were  to  enforce  sentence  of 
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^"^tempt,  the  plaintiff's  learned  counsel  insisted  that   Queen's  Bench. 
*onie  limit  to  that  imprisonment  ought  to  appear  in  it :   _______ 

"  the  intention  were  only  to  bring  him  before  the  Howard 
^^Use,  that  intention  ought  to  be  disclosed.  The  Gonn. 
^cer,  it  was  contended,  is  bound  to  look  no  farther 
^tk  the  direction  in  the  warrant ;  and  that  places  him 
^  tbe  officer's  custody  without  any  intimation  how 
^,  or  for  what  purpose,  the  prisoner  is  to  be  de- 
ified. The  prisoner,  it  was  also  contended,  has  a 
ght  to  see  the  warrant,  that  he  may  submit  to  it,  if 
wful ;  but,  however  sensible  of  the  obligation  to  sub- 
it  to  the  authority  of  the  House,  he  would  not  be 
>ttnd  to  undergo  an  imprisonment  at  the  discretion  of 
^  officer,  to  whom  the  House  had  not  delegated  such 
iscretion.  For  the  Speaker's  warrant  was  likewise 
iipeached,  as  not  pursuing  the  resolution  on  which 
t  proposes  to  be  founded,  but  which  only  directed 
^^  he  should  be  brought  before  the  House  of 
^^mons. 

The  objections   were   met  in  various  ways.      First, 

it  was  said  that  the  resolution  set  forth  in  the  plea, 

that  the  plaintiff  should  be  brought  before  the  House, 

QUy  be  incorporated  into  the  warrant  which  requires 

the  Serjeant  to  take  him  into  custody.  .  But,  at  common 

Jaw,  every  warrant  must  speak  for  itself,  and  must  shew 

two  thbgs,  a  good  cause  for  depriving  the  party  named 

of  bis  liberty,  and  some  lawful  period  for  his  confine* 

meat.     *'  The  warrant  '*'  (says  Lord  Coke  {a) )  "  con- 

BiDbg  a  lawful  cause,  ought  to  have  a  lawful  conclu- 

ioo."    Tliis  is  repeated  by  Lord  Hale  and  all  the  text 

rriters ;  and  it  is  well  establbhed  by  numerous  authori- 

(a)  2  Inn,  52. 
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ties.  Lord  Chief  Justice  Holt  asserted  this  piin 
Braa/s  Case  (a) ;  so  did  Lord  EUenborough  in  JE 
Goff{b) ;  the  whole  Court,  in  Lord  Tenterdeff%  1 
Groome  v.  Forester  (c) ;  and  the  Court  of  Ezche 
Darnell  v.  Philips  {d).  In  the  last  mentioDC 
Parke  B.  (e)  expresses  himself  in  the  very  m 
Chief  Justice  HoU :  ^'  The  cause  of  commitmen 
to  be  certainly  stated,  to  the  end  that  the  par 
know  for  what  he  suffers,  and  how  be  may  rq 
liberty."  The  learned  Baron  proceeds :  ^  And 
not,  it  is  not  only  a  ground  for  discharging  the 
but  the  warrant  is  void,  and  no  justification  in  ai 
of  false  imprisonment."  He  adds  the  fellowit 
tence,  after  citing  Groome  v.  Forester  (c),  **  cont 
the  dictum  of  Lord  Holt  in  Braa/s  Case(g).^  '. 
however,  here  remark  that  Groome  v.  Forester  {p)^  i 
professmg  to  overrule  any  opinion  of  JEToft,  proo 
the  authority  of  bis  decision  in  Brajcjfs  Case  (a), 
no  notice  of  this  supposed  dictum  or  of  the  ina 
reporter  on  whose  single  statement  it  re^s;  a 
unnecessary  to  the  decision,  and  plainly  repogi 
it  on  principle,  as  well  as  to  JSolfs  known  < 
It  is  mentioned  by  Comberbach  that  an  action  hk 
talked  of:  and  we  may  well  suppose  that  Hdt  w 
desirous  of  discouraging  so  vexations  a  proceed 
a  mere  slip  in  the  officer,  and  that  his  langna 
misconstrued  into  an  opinion  that  no  actioo  ot 
maintained. 

From  this  ancient  and  indisputable  principle  k 


(a)  1  Ld.  Rojf,  99.;  S,C.  Comb.  Ssa  5 J/odSOS.  (Awe^i 
(6)  SM.^S.  203.  {c)  S  ii.^8. 

(d)  1  Ch).  Af.  ^  R, 662.;  S,C  5  7>r.  29S. 

(e)  I  Cro,  M.^  JR.  673.  (g)  Omb.  391 
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that  a  bad  warrant  cannot  be  eked  out  by  the  more  Quem*s  Bench. 

regular  and  formal  conviction ;  or  rather,  indeed,  it  is       *•       *  *"' 

the  same  principle.      It  required  no  authority:    but       Howard 

there  is  a  decision  on  the  very  point  in  S  Bingham  in  the        Gosnr. 

case  of  Wiekes  v.  autterbuck  (a).    Gaff's  Case  {b)  does  not 

appear  to  me  inconsistent;  for  there  Lord  EllenborougA 

distinctly  lays  down  this  principle :  *'  If  there  was  any 

ODoertain^  on  the  face  of  the  commitment  I  should 

have  agreed  with  the  argument     But  coupling  the  pre- 

niises  with  the  conclusion,  is  it  not  in  effect  the  same  as 

if  the  warrant  had  directed  the  gaoler  to  detain  the 

pvty  Qotil  be  had  accounted  ?    We  must  read  the  war- 

»Qt  as  if  the  magistrates  had  in  the  conclusion  recited 

OTer  again  the  adjudication."     Le  Blanc  J.  observed : 

**WheQ  the  party  has  accounted  and  paid  over  the 

''■^OQey,  he  will   be  entitled   to   be  discharged  by  due 

^rse  of  law."     That  is,   the  warrant  itself  both  in- 

^I^GiteB  a  conclusion  of  the  imprisonment,  the  party's 

<lttdlarge  by  due  course  of  law,  which,  though  vicious 

tt  too  general  if  it  stood  alone,  receives  an  explanation 

'Hmi  the  other  words  in  the  same  warrant,  and  shews 

^  his  accounting  in  conformity  to  his  duty  is  the 

flKans  of  such  discharge.     But  the  warrant  before  us 

lias  no  conclusion  whatever:  and,  even  if  it  justified  the 

SBm$t  (which  is  questioned  on  other  grounds),  cannot 

justify  any   of   the    ulterior  proceedings    against  the 

plainti£ 

I  apprehend  that  the  goodness  of  a  warrant  in  respect 
of  its  contents  is  wholly  independent  of  the  authority 
from  which  it  proceeds.  However  dignified  and  power- 
fill  the  body  which  sends  forth  process,  that  process 

(c)  9  Bimg.  4SS.  (6)  3  M.  ff  &  SQS. 
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must  be  consistent  with  itself  and  with   the  law, 
order  to  defend  the  officer  who  acts  upon  it.    The    :=^ 
is  no  disrespect  to  the  high  Assembly  with  which  tt        i 
matter  originated  in  applying  the  same  rules  of 
struction  to  the  instruments  by  which  it  acts  as  to  th< 
tliat  may  be  issued  by  an  ordinary  justice  of  the 
It  is  impossible  to  make  this  distinction.     The 
trate  is  as  absolute,  while  exercising  his  juriadictid^x;^ 
as  an  act  of  parliament  can  make  him.    A  recent  act  ^^zj 
has,  in  certain  cases,  permitted  him  to  avail  himselE"   ^ 
a  good  conviction  where  a  commitment  would  othenvi^ 
have  been   imperfect:   but  that  act  proves  what   ttme 
common  law  was,  and  has  no  application  to  the  pres^^avt 
case. 

There  is  a  general  averment,  in  the  plea,  that  tk^^^^^ 
acts  complained  of  were  done  in  accordance  with  i\::^^^^^ 
ancient  usages  and  principles  of  the  House,  and  the  Ia< 
and  custom  of  Parliament.  And  the  plaintiff  is  sail 
to  have  admitted  this  as  a  fact  by  demurring.  But 
am  of  opinion  that  this  would  give  too  extensive 
effect  to  admissions  by  demurrer,  which  ought  to  bc^ 
rigidly  confined  to  what  the  rules  of  construction  re- 
quire, especially  when  the  averment  is  ambiguous  and 
the  fact  is  not  peculiarly  within  the  knowledge  of  the 
party.  The  averment  here  will  be  satisfied  by  being 
interpreted  with  reference  to  the  mere  issuing  of  the 
warrant.  We  cannot  suppose,  either  that  the  defendant 
claims  for  the  House  of  Commons  the  privilege  of 
issuing  a  bad  warrant,  or  that  the  party  qaestioning 
the  conduct  of  its  officer  admits  such  privilege^  still  less 
that  the  officer  should  exceed  the  limits  of  the  authority 
which  the  warrant  purports  to  vest  in  him. 

The  point  lastly  stated  for  argument,  on  behalf  of  the 

(o)  StaU  7  &  8  G.  4.  c  sa  «.  39. 
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^^fendant,  is  that  the  Speaker's  warrant  issued  in  a  case  QueenU  Bench. 

'^"ere  the  House  of  Commons  had  jurisdiction,  and  the 

^^urts  of  common   law  have   no  right  or  power  to       Howabd 

Jnqoife  into  the  formal  mode  in  which  they  have  pro-        Gosskt. 

^^^^ed.     But  the  answer  is,  that  we  are  inquiring,  not 

l^ow  the  House  proceeded,  but  how  the  officer  acted. 

^riieview  that  I  take  steers  clear  of  all  collision  with 

suiy   privilege  of  the   House,  except  that  large  and 

general  one  to  which  I  first  adverted,  and  renders  it 

unnecessary  to  consider  the  other  objections  to  the  plea* 

And,   though   the  objections  to  this  warrant  may  at 

first  sight  appear  of  a  technical  nature,  they  will  be 

found,  on  consideration,  to  involve  principles  of  vital 

importance  to  the  liberty  of  the  subject. 

Judgment  for  the  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
Sir  William  Gosset  against  Howard. 

TjAMAGES  having  been  assessed  {May  STth,  1845)  Formargima 
at  200/.  over  and  above  costs  &c.,  and  judgment  359, 36o,  antd. 
^ed,  in  the  above  case,  the  defendant  below  brought  a 
writ  of  error  in  the  Exchequer  Chamber,  assigning  error 
io  tbe  common  form.  Joinder.  The  writ  of  error  was  ar- 
gued in  7riii/(y  Vacation  (a)  and  MichaelmasVacsLiion(b) 
1846. 

(a)  June  13th  aod  15tlL.  Before  Tindal  C.  J.,  CoUman,  MmUe  and 
OmtweO  Js.,  aod  Parkct  Alderton  and  Rolfe  B% 

(A)  Noxmber  30th  and  Decomber  1st.  Before  CoUman,  Maule  and 
CreuweU  Js.»  and  ParkCf  Aldenon  and  Rolfc  Bs. 
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Sir  F.  Thesiger,  Attorney  General,  for  the  plaintiff 
error  (defendant  below),  after  comparing  and  obsenrirr 
upon  the  several  judgments  delivered  in  the 
Bench,  argued,  as  to  the  case  itself,  as  follows. 

First:  The  act  in  question  appearing  to  have 
done  by  order  of  the  House  of  Commons,  that 
is  a  complete  justification  to  the  oflBoer,  and  a  perfect 
answer  to  the  action.    This  point,  though  it  oould   ncx 
be  urged  in  the  Queen's  Bench,  may  be  argued  befow 
this  Court,  which  has  not  yet  had  it  under 
tion.     (The  argument  on  this  subject  is  omitted, 
Court  of  Error  not  having  given  any  dedsion  on 
point.     The  authorities  cited  were  for  the  oiost 
the  same  as  those  collected  in  Stockdale  v.  Ha9ttard[a 
the  only  additional  ones  being  staL  3  &  4  VicL  c  9.  i. 
(recital);  Co.  Litt.  121  b^  and  note  (1)  to  Foxwisty. 
maine  {b\  as  to  the  form  of  pleading  in  Jay  v.  Topham  [c 
Verdon  v.  Deaele(d),  and  the   pleadings   in  the 
case  as  set  out  in  Browrd.  Eni.  129  {e\)     [^Mmie  ^ 


Ji 


1. 


-); 


J. 


(a)  9  A.4;E.  1.  (b)  2  IVwu.  Skumd.  209, 

(c)  14  Eatt,  lOS.,  note  (a)  to  Burdett  v.  jibboL 

(d)  2  Show,  SOa 

(e)  Alderton  B.  asked,  with  reference  to  this  head  of  tiie 
whether  the  order  of  the  House  would  be  condusiTe  if  they  directsd 
a  person  should  be  put  to  death.     The  Jtiomey  Cfemtrmi  aoswend, 
he  should  decline  arguing  upon  any  extreme  and  eztravi^aBt 
\Aldtr$on  B.  It  may  not  be  necessary  for  you,  because  the  ooorw 
precedent  which  you  rely  upon  may  have  eitended  as  Ikr  as  the 
contempt,  though  not  farther ;  not,  for  instance,  to  the  turning  a 
of  his  freehold.]     The  supposition  of  an  extreme  abuse  might  be 
against  the  jurisdiction,  however  undeniable,  of  any  court.     [Aidenon 
There  is  a  diflerence  between  abusing  known,  powers  and  ■•fHtni^g 
known  ones.]     If  a  House  of  Parliament  assumed  such   powers, 
question  raised  would  be  a  constitutional,   not  a  legal  cme. 
no  legal  redress  against  the  House,  more  than  against  the  Sofcie 
herself,  if  she  inflicted  a  personal  injury.     [Alder$on  B.   But  it  does 
follow  that,  if  an  officer  were  employed,  the  officer  of  the  Sovereign 


If 


Howe  would  be  protected.     Tour  best  answer  is,  that  the  authorities 
iiteod  to  the  case  for  which  you  require  them,  and  you  do  not  want 
e.    Tmdal  C.  J.  Tliat  is  your  best  answer.] 
,«)  See  p  STO,  note  (a),  ant^. 
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a  contend  that  the  order,  even  if  there  had  been  no  Queeti's  Bench, 

1847. 
rantf  would  have  been  a  justification.]    It  would. L_. 

Former  times  no  warrant  would  have  been  issued  (a) ;        Go»»rt 

.  here  none  would  have  been  necessary,  if  the  House       Howaea. 

i  DoC  directed  ^e  Speaker  to  issue  one.     Then, 

ieeoodly :  The  warrant,  at  all  events,  was  a  justifica- 

I,  having  issued  by  order  of  the  House;    for  the 

oer  is  bound  to  execute  all  orders  and  warrants  of 

House  where  no  defect  of  jurisdiction  appears  on 

iaoe  of  them ;  and  here  no  such  defect  appears,  and 

warrant  is  allied  in  the  pleas  to  have  been  issued 

ording  to  the  usages  and  privileges  of  the  House 

i  the  law  and  custom  of  Parliament,  which  fact  is  ad- 

^  by  the  demurrer*     And  the  Court  cannot  go 

>  any  further  inquiry.     This  position  rests  upon  the 

16  authorities  as  those  cited  under  the  first  head  of 

aigument 

Pbirdly :  Assuming  that  the  authority  is  to  be  en** 

ved  into,  the  proceedbgs  of  the  House  in  this  case 

*<e  in  pursuance  of  its  ancient  usages  and  privileges^ 

I  agreeable  to  the  law  and  custom  of  Parliament. 

the  judgments  delirered  in  the  Court  below  it  is 

liaps  left  doubtful  whether  this  is  admitted  by  the 

Qurrer,  at  least  to  the  extent  of  acknowledging  that 

warrant  itself  was  framed  according  to  those  pri- 

Kges,  and  to  that  law  and  custom.     But  it  is  clear 

)n  anthori^  that  the  powers  claimed  by  the  several 

as  are  inherent  in  the  House,  and  essential  to  the 

tper  discharge  of  its  functions  :  and,  up  to  the  is- 
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suing  of  a  warrant,  this  is  admitted  in  the  jadgi 
of  Lord  Denman  C.  J.  and  Coleridge  J.  {a)  in  the  < 
below.  The  authority  of  the  Commons,  as  *^  thi 
neral  inquisitors  of  the  realm,"  to  set  on  foot  exa 
tions,  is  asserted  in  4  InsL  11,  24.  In  Biffti 
Abbot  (d).  Lord  Ellenboroug/i,  speaking  of  the  I 
of  Commons,  says  that,  *^  independently  *'  **  of  anj 
cedents  or  recognized  practice  on  the  subject,  si 
body  must  si  priori  be  armed  with  a  competent  a 
rity  to  enforce  the  free  and  independent  exercise  < 
own  proper  functions,  whatever  those  functions  i 
be."  In  Stockdale  v.  Hansard  {c)  Lord  Denman 
said:  *'The  Commons  of  England  are  not  iqti 
with  more  of  power  and  dignity  by  their  legisl 
character  than  by  that  which  they  bear  as  the  g 
inquest  of  the  nation.  All  the  privileges  that  ca 
required  for  the  energetic  discharge  of  the  dutie 
herent  in  that  high  trust  are  conceded  without  a  mm 
or  a  doubt."  Littledale  J.  added  (d) ;  "  There  i 
doubt  about  the  right  as  exercised  by  the  two  He 
of  Parliament  with  regard  to  contempts  or  insults  ofl 
to  the  House,  either  within  or  without  their  n 
there  is  no  doubt  either  as  to  the  freedom  of 
members  from  arrest,  or  of  their  right  to  summon 
nesses,  to  require  the  production  of  papers  and  reo 
and  the  right  of  printing  documents  for  the  use  ol 
members  of  the  constituent  body ;  and  as  to  any  < 
thing  which  may  appear  to  be  necessary  to  can 
and  conduct  the  great  and  important  functions  of 
charge."     Patteson  J.  (e)  recognized  the   right  ol 


(a)  Ant^,  pp.  379,  380,  404. 

(c)  OA.^E,  115. 

(tf)  9  A.^  E,  pp.  209,  2iO,  213. 


(b)  14  Easi,  1. 138. 
00  9  j4,^f  E.  168. 
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House  to  protect  itself  by  sammary  proceedings  against  Queen^s  Benek, 

1847 
obstruction,  and  said  also  (in  answer  to  an  argument  ^ ]__ 

for  the  defendant) :  "  The  House  is  armed  with  ample        Gossw 

powers  to  send  for  all  persons  who  can  give' them  in-      Howaeii. 

formation  either  before  a  committee,  or.  at  the  bar  of 

the  House." 

Fourthly :  If  the  House'  of  Commons  was  acting  in 

Ae  regular  course  and   exercise  of  its  constitutional 

functions,  the  question  remains,  whether  the  proceeding 

by  which  the  House  carried  out  its  object  was  regular 

^d  fonnal  or  not.     But,  on  the  assumption  now  made 

^  to  jurisdiction,  the  Court  of  Queen's  Bench  could 

^oi  enquire  whether  the  warrant  was  in  such  a  form  as 

this  Court  might  deem  valid.     Some  observations  of 

^^  learned  Judges  on  this  point  in  Howard  v.  Gosset  {a) 

^^  at  variance  with  many  authorities,  from  The  Case  of 

the  Earl  of  Shajtedmry  (i)  downwards.     Coleridge  J.  (c), 

>fter  noticing  the  argument  ^*  that,  with  regard  to  the 

ti^tiscendent  powers   of  the   House,   and   its   identity 

^*lh  the  people  at  large,  and  out  of  respect  to  its  great 

^'gnity,  the   warrants   which  it  issues  are  not   to   be 

"^It  with  as  those  which  proceed  from  tribunals  co- 

^^'dinate  with  ourselves,  or  inferior,"  said:  "I  cannot 

^^niit  that  the  degree  of  strictness  in   which   formal 

*^aracy  is  to  be  required  in  warrants  has  been  mea- 

^'"■ed,  or  ought  to  be,  by  the  dignity  of  the  courts  from 

^'^h  they    issue.      Experience   has   shewn   that   the 

.  ^ty  of  the  subject,  with  which  we  are  entrusted,  is 

^^olved  in  the  accuracy  in  point  of  form  of  legal  pro- 

^^ings.     For  that  reason  accuracy  is  required  :  and  in 

^^  view  of  it  it  is  no  paradox  to  say  that  form  be- 

Ca)  Ana,  p.  359.  (6)  6  How.  SL  Tr.  1269- 

Cc)  Ante,  PP.S80,  S81. 

^Ol,  X.   N.S.  E  E 
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comes  substance.  The  more  powerful,  therefore^ 
source,  and  the  higher  in  point  of  rank,  the  more  str, 
ness  ought  we  to  shew,  the  more  accuracy  may 
ably  be  required.  From  the  wide  extent  of  jurisdi 
indeed,  in  the  one  case,  and  its  narrowness  in  the 
a  different  rule  of  intendment  exists :  but,  with  this  qi 
lification,  the  rule  is  as  I  have  stated.**  **  It  is  trifle 
with  language  to  speak  of  the  present  warrant  as 
fective  in  form  only.  If  the  House  cannot  arrest  of 
own  mere  pleasure  and  without  cause,  to  omit  to 
any  cause,  and  to  rely  on  its  mere  pleasure,  is  to 
with  one  essential  of  the  jurisdiction  absent** 
Lord  Dentnan  C.  J.  said  {a) :  '^  I  apprehend  that 
goodness  of  a  warrant  in  respect  of  its  contents  is  whoMly 
independent  of  the  authority  from  which  it  prooeec3& 
However  dignified  and  powerful  the  body  which  9tm^ 
forth  process,  that  process  must  be  consistent  with  its^sai 
and  with  the  law,  in  order  to  defend  the  officer  who  aC^ 
upon  it.  There  is  no  disrespect  to  the  high  Asseml^'f 
with  which  this  matter  originated  in  applying  the 
rules  of  construction  to  the  instruments  by  which  it 
as  to  those  that  may  be  issued  by  an  ordinary  justice 
the  peace.*'  His  Lordship  also  (b)  cited  the  dictum 
^'  the  cause  of  commitment  ought  to  be  certainly 
to  the  end  that  the  party  may  know  for  what  he  s 
and  how  he  may  r^ain  his  liberty.'*  But  the  Cou 
of  Queen*s  Bench  itself,  very  lately,  in  the  Case  cf 
Sheriff^  of  Middlesex  (c)  held  a  warrant  of  commi 
by  the  House  of  Commons  for  a  contempt  to  be  vali 
though  it  did  not  shew  what  the  contempt  waS)  and 
term  of  imprisonment  stated  was  only  '^during 


ts 
te 


^ 
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pleasure  of  this  House;"  on  which  grounds  the  war-  QueetCi Beneti, 

1847. 
rant  of  a  justice  of  peace  or  of  an  inferior  CJourt  would ' 

bave  been  deemed  void ;    Rex  v.  James  (c),  Ex  parte       G«w«« 

▼• 

Besset  (ft),     Williams  J.,  in  the  present  case,  viewed  this      Howard, 
point  correctly,  and  relied  upon  TTie  Case  of  the  Sheriff' 
^Middlesex  (c).    (The  Attorney  General  here  read  the 
judgment  of  WilUams  J.  in  Howard  v.  Gosset  {d)  from 
••  And  before  I  proceed,*  to  ^'Burdett  v.  Abbot'*)    That 
Ae  Speaker^s  warrant  can  be  treated  like  that  of  a  jus- 
tice of  the  peace  or  an  inferior  Court  is  a  position  un- 
supported by  any  authority.    An  opposite  doctrine  is 
Slated  in  8  Haadk.  P.  C.  219.  B.  2.  c  15.  s.  7S  (7th  ed.): 
**  There  can  be  no  doubt  but  that  the  highest  regard  is 
^  be  paid  to  all  the  proceedings  of  either  of  those 
Houses  ^  (of  parliament),  "  and  that  wherever  the  con- 
^ry  does  not  plainly  and  expressly  appear,  it  shall  be 
Pi^^med  that  they  act  within  their  jurisdiction,  and 
%t^eably  to  the  usages  of  parliament,  and  the  rules  of 
w  and  justice."      Whereas  the  books  abound  with 
^Qthorities  shewing  that,  in  the  case  of  inferior  jurisdic- 
^^^  an  opposite  presumption  takes  place  if  the  legality 
"®  «iot  made  apparent.     That  the  House  of  Commons 
^  ^  distinct  Court  of  judicature  is  laid  down  in  4  bist. 
"»  28;  and,  in  the  judgments  of  Lord  Ellenborough 
^'^  Batftey  J.  in  Burdett  v.  Abbot  {e)  (assented  to  by 
^'d  Denman  C.  J.  in  Stockdale  v.  Hansard  (g))^  it  is 
P^ced  at  least  on  the  level  of  the  superior  Courts.  .  So, 
*»»  -Burdett  v.  AN)ot  {h)  in  the  House  of  Lords  (referred 
*n  the  present  case  by   Williams  J.),  Lord   Eldon 

C«)  5B.^  Aid.  894.  (6)  6  0.^.  481. 

Cc)  11  A.  4-  E,  27S.  (d)  Ant^  pp.  396—398. 

C«)  14  Xa$t,  138,  152,  153,  159,  160. 

^)  9A.^  E.  ISO.  (A)  5  Dow.  199. 
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plainly  compared  the  House  of  Commons  to  a  s 
Court  of  Wesiminsier  Hally  when  he  enquired  of 
Judges :  *^  Whether,  if  the  Court  of  Common  Fl< 
having  adjudged  an  act  to  be  a  contempt  of  coortf 
committed  for  the  contempt  under  a  warrant,  statk. 
such  adjudication  generally  without  the  particolar  c= 
cumstances,  and  the  matter  were  brought  before  ■ 
Court  of  King's  Bench,  by  return  to  a  writ  of  bab 
corpus,  the  return  setting  forth  the  warrant,  atat. 
such  adjudication  of  contempt  generally;  wbethec  // 
that  case  the  Court  of  King's  Bench  would  dischcEr-^ 
the  prisoner,  because  the  particular  facts  and  circu 
stances,  out  of  which  the  contempt  arose  were  not 
forth  in  the  warrant?"  to  which  the  Judges  unanimou^f 
answered  that  the  Court  of  King's  Bench  would  rm<it 
liberate.  Of  the  credit  given  by  the  Courts  to  wanar^^ 
of  the  Houses  of  parliament  a  strong  instance  a; 
in  the  Case  of  the  Earl  of  Shaflesbiay  {a\  where 
question  turned  on  a  commitment  by  the  House  ^^ 
Lords,  during  His  Majesty's  pleasure  and  the  pleasu^^ 
of  the  House;  and  Sir  T.  Jones  J.  said**  such  a  comuu^ 
ment  by  an  ordinary  Court  of  justice,  would  have  bee^ 
ill  and  uncertain  " ;  but  the  Earl  was  remanded.  If 
Regina  v.  Paty{b)y  where  a  commitment  by  the  Speaker^ 
warrant  was  objected  to,  but  the  prisoner  was  remande 
Gould  J.  said  {c) :  **  If  this  had  been  a  return  of  a  coi 
mitnient  by  an  inferior  court,  it  had  been  naught,  beca* 
it  did  not  set  out  a  sufficient  cause  of  commitment : 
this  return  being  of  a  commitment  by  the  House  of  C 
mons,  which  is  superior  to  this  Court,  it  is  not  rv 


(a)  6  How.  St.  Tr.  1296. 
(c)  2Ld.  Ray.  UOG. 


(b)  2Ld.Ray.ll 
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or  fbrnu"  Pcnoys  J.  {a)  observed :  ^'  The  second  QueenU  Senek, 
on  was,  that  the  warrant  was  not  under  seal." 
to  this  I  answer,  that  the  House  of  Commons  is  Oomn 
rt;"^  '*and  commitments  by  a  court  need  not  be  IIowaeiv 
hand  and  seal.  And  besides,  the  consuetudo  par- 
ti will  justify  this  commitment."  **  Fifthly,  it  is 
d,  that  the  commitment  is,  during  the  pleasure 
House  of  Commons,  whereas  it  ought  to  be,  till 
lall  be  discharged  by  due  course  of  law.  To  this  I 
*,  that  this  commitment  is  more  favourable  for  the 
er.**  **  Besides,  this  is  agreeable  to  the  constant 
of  commitments  by  the  House  of  Commons ;  and 
igreeable  to  our  commitments  here,  which  are 
i  to  be  during  the  pleasure  of  the  Court.  And 
I  the  House  of  Commons  express  that  in  their 
tments,  yet  that  is  only  expressing  what  wc 
**  **  If  all  commitments  for  contempts,  even  those 
i  Court,  should  come  to  be  scanned,  they  would 
Id  water.  Our  warrants  here  in  such  cases  are 
as  for  a  contempt,  or  for  a  contempt  in  such  a 
So  in  chancery  the  commitments  for  contempts 
>r  a  contempt  in  not  fully  answering,  &c«  and 
not  this  commitment  be  sufBcient?"  '^The 
3  of  Commons  is  a  great  Court,  and  all  things 
by  them  are  to  be  intended  to  have  been  rite  acta. 
It  matter  need  not  be  so  specially  recited  in  their 
Dts ;  by  the  same  reason  as  we  commit  people  by 
of  Court  of  two  lines,  and  such  commitments  are 
;ood,  because  it  is  to  be  intended,  that  we  under- 
what  we  do."  And  Powell  J  (&).,  as  to  the  objection 
he  warrant  was  to  detain  during  pleasure,  an- 

»  SXd  Bay.  1107.  (6)  S  Ld.  Aoy.  IIU. 
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Fohmt  X.     swered  that  that  "  was  the  constant  form  of  warrwit^    ^ 

i^*^   the  House."   De  Grey  C.  J.,  in  Brass  Crosdnfs  Que 

OoMR  when  arguing  that  the  Court  of  CSommon  Pleas  cani 
HowAv>*  take  cognizance  of  a  commitment  by  the  House  of  Co 
mons,  said:  ''The  rule  is,  that  the  Court  of 
must  judge  by  the  same  as  the  Court  which  commii 
now  this  Court  cannot  take  cognizance  of  a  commi 
by  the  House  of  Commons^  because  it  cannot  judge 
the  same  law ;  for  the  law  by  which  the  Commc^ 
judge  of  their  privileges  is  unknown  to  us.  If 
Court  of  Common  Pleas  should  commit  a  person  fo 
contempt,  the  Court  of  King's  Bench  would  not  enqnSL^ 
into  the  legality  or  particular  cause  of  commitment,  i^^s 
contempt  was  returned ;  yet  in  some  cases  the  Court  ^ 
King's  Bench  is  a  court  of  inquiry,  but  in  this  case  ^ 
only  coordinate  with  this  Court**  And  Bladtsfyme  '* 
observed :  '^  Little  nice  objections  of  particular  woi 
and  forms,  and  ceremonies  of  execution,  are  not  to 
regarded  in  the  acts  of  the  House  of  Commons;  it  ^ 
our  duty  to  presume  the  orders  of  that  House,  and  the^^^ 
execution,  are  according  to  law.*'  So  in  Bex  v.  Ho*^^^ 
house (V)  this  Court  said:  **The  House  of  Commoi^^^ 
have  adjudged,  (as  appears  by  the  warrant)  that 
gentleman  on  the  floor  has  been  guilty  of  a  contem 
in  having  published  a  seditious  libel.*  *'We  can 
enquire  into  the  form  of  the  commitment,  even  s 
posing  it  is  open  to  objection  on  the  ground  of  i 
formality."  Therefore  it  is  incorrect  to  say  that 
warrant  of  the  House  of  Commons  is  examinable  wi 
the  same  strictness  as  a  commitment  by  an  inferi 
Court :  the  true  rule  is,  that  it  must  be  dealt  with 

(a)  3  mU.  188.  199.  (6)  2  OnU.  RtgKKn.SlO.        ^ 
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[Jie   Court  would  treat  the  proceediog  of  a  superior  Queen*$  Benek^ 

CSoort  having  coordinate  jurisdiction.     Then  the  well  * 

known  distinction  applieS)  that,  when  parties  claim  or        Oomr 
justify  under  a  Court  of  inferior  rank  or  limited  power,      Howard. 
the  circnmstauces  giving  the  jurisdiction  must  be  shewn, 
Imt  not  where  the  authority  is  derived  from  a  superior 
Court:    note    (1)  to  Peacock   v.  Bell  (a);    Taylor  v. 
Clenwm  (&),   judgment    of  the    Court ;    Harrison    v, 
^rigit(c);  Com.  Dig.  Pleader  (3  M  2^.). 

The  Courts  at  Westminster  have  always  claimed  to 

sunrest  without  using  such  formality  as  is  required  in 

Warrants  issued  by  justices  of  the  peace.    In  Throgmor- 

'on  V,  Allen  (cf),  cited  in  Mayheto  v.  Ijocke  (e),  it  was 

l^ld  that  the  Marshal  of  the  King's  Bench  might  justify 

under  the  order  of  the  Chief  Justice,  given  by  word  of 

'iHHidi,  to  arrest  and  ^  have  the  plaintiff  before  him,  to 

answer  &c.    [ilt&rson,  B.    In  the  case  of  an  order  by  a 

J^ge  for  executing  sentence  of  death,  there  is  no  war- 

'^t(g).    ParkCf  B,    That  is  because  there  is  a  record. 

'^e  reason  appears  from  2  HaWs  P.  C.  409.  c  57.]  In 

^'Btkom  V.  Bodell  (A),  which   was  an  action  of  trespass 

'gWDst  the  messenger  of  a  Court  of  Bankruptcy  for 

^I^taiiuDg  the  plaintiff  in  custody  till  he  paid  costs  in 

punuanee  of  an  order  given  by  the  Commissioner  but 

'MH  under  seal,  Parke  B.,  delivering  the  judgment  of  the 

Coort,  said  that,  i^  in  the  particular  case,  a  warrant  was 

^^ired,  it  ought  to  have  been  under  the  Commisioner's 

■^^  and  seal:  but  he  added :  ^^  It  is  clear  that  a  court 

<^  noord  may  commit  by  order  to  the  custody  of  its 

C«)  I   Wmt:'Saund.  74  a.  (6)  2  Q.  B.  978. 1031. 

^^>  l3K:i  r.  816.  818. 
^"0  S  JBoO.  Jbr.  5SB,  tit  Tre$past  (C)  pL  2. 
^*^  ^  TmnL  es,  66, 

^^    ^9»IUxY.  jtfUrobut,  2  J.  4;  £.  7S8.SOH 
^*^    ^^M.^  fr.57.  7Q. 
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officer  in  open  Court,  as  the  Queen's  Bench  or  Qua^ 
Sessions,  for  there  is,  or  ought  to  be,  a  record  of 
commitment ;  and  the  order  given  sedente  corii  by 
Court  in  this  case  would  probably  be  a  protection  to 
officer."    Hawkins  (Vol.  S.  p.  199.,  B.  2.  c  15.  s.  S 
in  explaining  the  words  *^  taken  "  **  by  oommandmeik  e 
of  the  King,  or  of  his  Justices,"  in  stat.  8  JEt/.  1«  c.   I. 
(fVeslm.  1.),  observes  that  *^by  commandment''  ^of 
Justices "  cannot  be  understood  as  relating  to 
imprisoned  only  for  safe  custody,   '^and   therefore 
seems,  that  they  must  be  taken  in  a  more 
sense  of  those  only  who  are  imprisoned  by  the  aUola 
command  of  such  justices  by  way  of  punbhment,  as 
a  misdemeanor  done  in  their  presence,  or  for  other 
tempts,  or  such  like  matters,  which  lie  rather  in 
discretion  than  in  their  ordinary  power ;  and  it  seem 
that   a   commitment    by    the   Chief  .justice,    witbot^^^^ 
shewing  any  cause  whatsoever,   shall  be  intended  W 
be  for  some  such  matter."     It  appears,  indeed,  to  ha^" 
been  the  practice  of  this  Court,  in  some  cases,  to  mm 
attachments  for  contempt  without  a  rule  to  shew  caus» 
Rex  v.  Jones  (a).  Anonymous  (b)  case  in  SalieU.   And, 
Saunders  v.  MeUiuish  (c),  a  party  charged  on  affida"'- 
with  committing  a  fraud  under  colour  of  proceedings 
ejectment  was  at  once  committed  to  answer  in 
tories ;   Hdty   C.  J.  saying :   *^  When  one  is  put 
answer  interrogatories  for  a  fact  fully  proved  against 
he  ought  to  answer  in  custody ;  but  where  it  is  anylliS  ^4 
doubtful,  the  course  is  to  put  him  to  answer^  that  b,        ^ 
bind  him  by  recognizance  to  answer.'*  In  8  Hawk.Fm      ^ 
221.,  R  2.  c.  15.  s.  76.,  reference  is  made  to  the 
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(a)  1  SirtL  185. 
(c)  6  Mod.  73. 


(»)  1  Aft.  84. 
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fjr  between  the  Court  of  King's  Bench,  in  the  time  of  Qy^en't  Mtnek. 

•d  CotCf  and  the  Court  of  Chancery,  when  several  ' 

ions  committed  by  the   Court  of  Chancery  were        Gomw 
ed  by  this  Court,  *^  upon  exceptions  to  the  generality      Howako. 
he  form  of  the  commitments,  as  not  shewing  the 
s  of  the  commitment,  or  setting  forth  only  the  com- 
id  of  the  Lord  Chancellor  as  the  ground  of  the 
trisonment,  without  mentioning  any  crime  at  all,  or 
itioning  the  crime  in  general  terms,  as  for  a  contempt 
the  Court  of  Chancery  without  shewing  what  the 
tempt  was,  or  at  what  time  committed ; "  and  HaW' 
$9  after  noticing  particularly  the  case  of  one  Glanvilf 
8  that  he  has  not  met  with  any  late  precedent  of  this 
d,  expresses  a  doubt  whether  the  authority  of  the 
mer  cases  is  not  now  lessened,  and  then  adds :  *^  How- 
r  it  cannot  but  be  expected,  that  the  superior  Courts 
I  pay  the  highest  regard  to  one  another's  proceedings, 
1  be  ready  to  presume,  that  they  are  agreeable  to 
^  unless  the  contrary  appear,  or  the  case  be  very 
rticular  and  extraordinary  : "  and  he  observes,  as  to 
i  particular  case  of  relief  given  by  Chancery  against 
5  unequitable  use  of  a  judgment :  ^*  Whenever  it  stands 
iifierent  whether  the  matter  examined  by  Chancery, 
er  a  judgment  at  law,  be  of  such  a  nature  as  is  proper 
*  rdief  in  Chancery,  or  not,  it  is  not  probable  that  any 
i€r  Court  of  Westminster  Hall  will  easily  presume  that 
^iiot,  when  the  Chancellor,  who  is  the  proper  judge, 
^  determined  that  it  is :  And  agreeably  hereto  it  hath 
^  adjudged,  that  a  commitment  from  Chancery  for 
obedience  to  a  decree,  is  good,  without  shewing  what 
decree  was/'     In  Dicas  v.  Liord  Brougham  (a),  the 

(a)  6  Car.  {r  P.  249. 
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warrant  under  which  the  plaintiff  had  been  com 
by  the  Lord  Chancellor,  sitting  in  bankmptcyi 
clearly  insufficient  according  to  the  testsVhich  have 
applied  to  other  warrants  oF  commitment;  for  it  8taC«/ 
no  cause,  and  ordered  the  plaintiff  to  be  detained  **  until 
my  further  order : "  yet  Lord  Lyndkurst  C.  R  held  fb^< 
the  judgment  of  the  Lord  Chancellor  could  not  tx 
questioned  in  an  action  against  him  for  the  commitm^^^ 
under  such  warrant ;  and  also  that  there  was  no 
sity  for  a  special  plea,  but  that  the  general  issue 
sufficient,  as  no  action  would  lie ;  which  latter  propositi^^^ 
appears  to  be  supported  by  BushelFs  Case  {a) 
Hamond  ▼.  Hcmoell  (6).  But  against  the  Judge  of 
Ecclesiastical  Court  an  action  has  been  held  maintai: 
able  for  excommunicating  without  jurisdiction; 
V.  Sir  W.  Scott  {c).  The  known  forms  of  attachment 
the  Queen's  Bench,  Exchequer  and  Common 
contain  nothing  to  shew  that  the  proceeding  relates 
a  matter  cognizable  by  the  particular  Court :  but 
presumed  in  favour  of  those  Couits.  The  form  in 
Common  Pleas,  as  given  in  TidrPs  Prctctical 
p.  348.  (8th.  ed.))  is:  ^Attach  C.  />.  so  that  you 
have  his  body  before"  &c.,  '^to  answer  us,  of  and 
cerning  such  things  as  on  our  behalf  shall  be  then 
there  objected  against  him.*  There  is,  indeed,  on  tb 
attachments,  an  indorsement  of  the  name  of  the  cans^  ^ 
which  the  process  issues ;  but  that  shews  nothing  as  to 
jurisdiction.  The  form  of  attachment  in  the  Court  cf 
Chancery  (given  in  2  SmitVs  Chancery  Practice^  €SS» 
Sd  ed.)  is  also  quite  inconclusive  as  to  the  matters 
giving  jurisdiction.     iRolfCf  B.    What  form  was  vsed 
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(a)  1  Mod  119. 
(c)  3  Camp,  388. 


(6)  1  Mod,  184. 
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Jfr«  hukmere  CharUorCs  Case  (a)  ?]    The  warrant  QMe$iC$  jsend.. 

1847. 
ne  was  more  fall,  and  recited  a  very  special  order ;    [__ 

h  an  order  was  made  also  in  Mr.  Long  Wetteskt/s  Gossw 
f  {i)f  with  a  formal  adjudication ;  but  a  less  complete  Howabd. 
i  (merely  ordering  that  the  party  **do  stand  com- 
ted**  &C.  ''  for  his  contempt  of  this  Court  in  writing*' 
.  a  paper  recited  in  the  order)  was  held  sufficient 
JBr  parte  Van  Sandau  (c),  on  comparison  of  the 
DOS  in  Mr.  Charlion^s  and  Mr.  WeUesley's  cases  with 
lier  precedents.  [Alderson^  B.  No  doubt  a  Court 
y  judge  of  its  own  orders  or  warrants.  The  House 
Commons,  if  they  thought  a  warrant  of  the  Speaker 
nfficient,  might  liberate  on  that  ground.]  In  Ex  parte 
n  Sandau  (c)  a  question  turned  on  the  necessity  of  an 
udiealion  that  contempt  had  been  committed.  But 
A  has  lately  been  held  unnecessary,  in  CobbeU*s  Case  (d). 
Uenon,  B.  That  case  came  before  all  the  Courts. 
Tie,  B.  There  can  be  no  occasion  to  adjudge  a  con- 
apt  committed  when  the  process  of  the  Court  itself 
I  been  disobeyed.]  It  appears  to  have  been  the 
iaion  of  a  learned  Judge  in  the  Court  below  that  the 
trant  should  be  circumstantial  enough  to  acquaint  the 
ity  arrested  with  the  ground  of  proceeding,  so  that  he 
i^y  judge  whether  he  will  obey  it  or  not.  [lUndalf  C.  J. 
hat  would  not  apply  to  the  attachment  from  the  Com- 
MXi  IHeas.]  Nor  to  an  arrest  by  merely  sending  the 
^^f^i  as  formerly  practised  by  the  House  of  Commons. 

• 

Aienon^  B.  It  is  the  practice  of  the  House  of  Lords 
^^•]  And  it  cannot  be  assumed,  as  was  suggested  in 
^  Court  below,  that  the  officer  would  orally  conmiuni- 
^  the  cause  of  arrest  That  the  latitude  allowed  to 
^T^or  Courts  as  to  the  form  of  their  process  is  not 

(')  S  Ujfhe  i  C.  316.  343.  (b)  2  Rut.  ^  M.  689. 

^0  1  PkU&pg,  445.  446.  605.  {d)  T  Q.  B.  187. 
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granted  to  inferior  ones,  and  that  these  are  striod; 
quired  to  shew  their  jurisdictiont  appears  from  i 
authorities,  among  which  are  Rex  v.  Faader  (a\  R 
Eyre{b)i  Rex  v.  Dugger(c)  (recognized  as  an  ai 
rity  in  Regitia  v.  Thorogood  {d)  ) :  tlie  point  is  also 
plained  by  the  case  In  the  matter  of  Clarke  {e).  Tl 
fore  it  was  incorrectly  assumed  in  the  Court  below 
no  difference  existed  in  this  respect  between  superioi 
inferior  jurisdictions.  Then,  if  this  Court  recognike 
procedure  of  the  House  of  Commons  as  one  sup 
Court  recognizes  that  of  another  (gf),  the  case  come 
Fourthly,  to  a  mere  question  on  the  form  of  w« 
adopted  by  the  House ;  but  that  is,  in  other  won 
question  on  the  practice  of  the  House :  and  no  ( 
will  interfere  with  the  practice  of  another.  Each  ( 
has  the  power  of  settling  its  own  practice.  *'  The  cc 
of  the  Court  is  the  law  of  the  Court,"  Com*  Dig.  C 
(Q).  In  Burden  v.  Abbot  (k)  Mr.  Hob^d  mi. 
argument :  *^  Suppose  a  party  was  arrested  upon  a 
writ  out  of  C.  B.  as  if  a  writ  tested  in  one  term  ^ 
not  returnable  till  the  second  term,  which  has  been 
to  be  a  void  writ ;  if  he  sued  his  writ  of  habeas  go 
returnable  in  this  Court  instead  of  in  C.  B.,  this  C 
would  not  discharge  him,  but  would  refer  him  to 
Court  out  of  which  the  writ  issued.''  Lord  EUenbon 
answered  :  ^^  Without  touching  the  question  of  < 
tempt,  I  should  rather  think,  that  if  a  person  arre 


(h)  S  Stnu  lose. 


(a)  1  Salk.  993. 

(c)  5B.  ^jild.  791. 

(e)  S  Q.^.  619. 

(g)  Parke  B.  referred  to  Lake  v.  Kitig^  1  SauruL  ISl.^  as  ibewfeg 
the  Court  of  King*s  Bench  will  notice  the  order  and  ooune  of 
ceedings  in  Parliament. 

(/i)  14  JEatt,  63. 
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M  a  process  absolutely  void  upon  the  face  of  it,  claimed  QiuenU  Bench, 

Viit  discharge  of  us,  we  should  discharge  him,  whether  

it  were  on  Exchequer  or  Common  Pleas  process.  As  Gosan 
suppose  the  defect  in  the  process  were  in  a  matter  re- '  Howaeo. 
quired  by  positive  statute,  of  which  all  the  Courts  must 
take  cognizance.  If  indeed  it  were  a  doubtful  matter, 
viiich  might  involve  any  question  as  to  the  practice  of 
another  Court,  we  should  send  him  to  that  Court.**  Ex 
porteSnu^  in  the  Court  of  King's  Bench  (a)  and  Court 
of  Exchequer  (&),  is  a  direct  authority  on  this  point* 

Fifthly,  the  question,  as  raised  by  Coleridge  J.  on  the 
▼aliditj,'  or  by  Wightman  J.  on  the  sufficiency,  of  the 
particular  warrant,  as  appearing  from  the  contents  of 
^varrant  itself,  is  disposed  of  by  the  preceding  argument. 
The  demurrer  admits  that  it  was  issued  duly  by  the 
l*uper  person.     Paoys  J.  in  JRegina  v.  Pati/  (c),  already 
f^ferred  to,  says  that  things  done  by  the  House  of 
Commons  will  be  presumed  rite  acta,  without  special 
^'Bcital,  *<  by  the  same  reason  as  we  commit  people  by  n 
fate  of  Court  of  two  lines,  and  such  commitments  are 
held  good,  bteause  it  is  to  be  intended,  that  we  under- 
stand what  we  do.'*    A  like  intendment  must  be  made 
^  favour  of  a  warrant  drawn  up  by  the  Speaker  of  the 
House  of  Commons ;  he  must  be  taken  to  understand 
^practice,  and  will  not  be  presumed  to  have  issued  a 
^rant  in  an  unusual  form.     But,  even  construing  this 
Anient  as  if  it  had  issued  from  an  inferior  Court,  it  is 
^iifficient,  for  it  recites  that  the  House  <^  had  that  day 
^red  that  the  plaintiff  should  be  sent  for  in  the  cus- 
'^y  of  the  Seijeant  at  Arms  attending  the  said  House;" 

(a)  3J.4t  E.  719.  784. 

(6)  SCVo.  AC  jr  A.  748. ;  S,  C,  Tyr.  §•  G.  222. 
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Volume  X,     and,  connecting  that  recital  with  the  subsequent 

[___   which  **  did  require  and  authorize  the  Serjeant  at  A^  wwm 

^oM**        then  attending  the  said  House  of  Commons  to  take  into 
HowAED.      custody  the  body  of  the  plaintiff/'  it  is  obvious  tbaft  ttx 
words  **  take  into  custody  "  must  be  understood  in  tiB^ 
sense  which  would  make  it  a  fulfilment  of  the  rec^i^ 
order  that  he  should  **be  sent  for;"  and  must  ther"^" 
fore  imply  that  he  was  to  be  brought  before  the  Hou^^^ 
Coster  V.  Wilson  (a)  shews  that  the  recital  may  be  J^^ 
coupled  with  the  mandatory  part.     Ex  parte  OoffC 
is  to  the  same  effect,  and   is  recognized  in 
V.  Philipps  (c).     [Alderson  B.    mentioned    Ex 
Fotdkes  (d>] 


Petersdotffi  contra.     No  "question  of  privilege 
timately  arises  in  this  case.     The  House  of  Commoi^^' 
is  not  directly  a  party,  but  becomes  so  incidentally;' 
the  real  question  is,  whether  a  warrant  at  variance  wi 
the  practice  of  Courts  generally,  and  with  -  establiib^^^ 
principle,  can  be  sustained  merely  because  issued 
the  House  of  Commons.    It  is  unnecessary  to  deny 
they,  like  other  superior  Courts,  may  commit  for 
tempt,  though  the  power  of  either  House  m  this 
spect  has   been   to  some  extent  called  in  question  ^V'^ 
Mr.  Hargrove  in  his  Juridical  Arguments  (e).     But  t  ^^^ 
power  is  at  any  rate  of  a  peculiar  nature,  sul^ect 
limitations,  dependent  on  circumstances,  and  found 
on  the  necessity  of  self-protection  common  to  all  Cou 
This  is  discussed  in  the  judgment  drawn  up  by 

(a)  3  Af.  ^  W.  411.  (6)  8  if.  4-  &  SOS. 

(c)  1  Cro,  M.^R.  662.  673.  ;  8.  C.  5  Tyr.  S9S.  SOS. 
(c/)  15  M.  i  W.  612. 
(r)  Case  qfUr,  Peny*t  commmitmerU,  S  Harg.Jmr,  Arg^  18S. 
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Jo  mier  J.  Abmmia);  and  the  power,  as  exer-   Queen*$  Jiemck. 

kf  lie  House  of  Commons,  is  vindicated  on  the  ' 

oT  necessary  self-protection  by    Lord   Ellen-       ^^^^ 
m  BariM  y.  Jbboi  (b).     For  that   necessary      Howabik. 
the  House;,  or  Coart,  exercising  the  authority, 
■selves  ja^e  what  is  a  contempt ;  great  lati* 
km  been  allowed  in  the  form  of  their  oommit- 
(;iiol^  if  tbqr  commit,  an  adjudication  must  appear 
iar  proceeding  (e)u     In   the  Case  rf  the  Earl  of 
(d),  Murrmfs  Case  (^),  Bex  v.  FUmer  (g), 
T.  Paiy  (A),  Brass  Crosh/s    Case  (f),  and  the 
^  ike  Sheriff"  of  Middlesex  {k\  in  which  the  corn- 
were  upheld,  adjudications  of  contempt  ap- 
ftnd.    It  may  further  be  admitted  that  the  House  of 
nnons  has  a  general  inquisitorial  power;  but  the 
Imioa  arising  here  is,  what  means  they  are  authorized 
ling  to  obtain  evidence. 

"^Ihe  first  head  of  argument  for  the  plaintiff  in  error 
%  Alt,  the  act  of  trespass  appearing  to  have  been  done 
Raider  of  the  House  of  Commons,  no  further  defence 
*lKeisary.  But  the  issuing  of  this  warrant  is  a  judicial 

H 

V|  fcr  it  is  not  done  in  the  exercise  of  legislative  or 
^|iiiitorial  powers;  and,  if  so,  the  proceeding  is  clearly 
^ntcable  here  or  by  the  Court  of  Queen's  Bench ;  for 
•  well  established  that  a  superior  Court  may  enquire 
>  the  legality  of  process  issuing  from  another  Court, 
stber  of  limited  or  of  general  jurisdiction :  Case  of 

)    WUmdCt  Notes  of  OpinkmMt  &c.  p.  254.  et  seq. 

^  14  J&uf,  151,  i5S. 

\  Kelhft  in  the  argument  below,  cited  Green  t.  Elgie,  5  Q.  B.  99.,  as 

i  Dccessity  of  an  adjudication  in  fonn. 

I  6  Mom,  St.  Tr.  1269.  ;  8.  C,  \  Mod.  144. 

1    miM.  299.  (g)  8  T.  lt,S\4. 

I  2  Xd:  Boy.  1105.  (t)  3  mis.  188. 

\   \\  A.^  E.  87S. 
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the  Marshalsea  (<?),  Prigg  v.  Adams  (6)9  Bfyani  v. 
ton(c)f  Barker  Y.  Braham (d).     iTindal  C.J.    1   rmtn 
the  ca.  88.  from  the  Queen*s  Bench  had  been  set  wt^ile 
before  the  action  was  brought  in  the  Common  V\em^] 
If  the  general  rule  be  that  process  of  a  superior  Ca^^ 
may  be   questioned   in  a  Court  of  co-ordinate  juM'^ 
diction,  the  House  of  Commons  has  no  privilege  ^^* 
empting  it  from  such  enquiry.     (He  then  proceeded    ^ 
discuss  this  point.     The  argument  is  omitted  for  t-^ 
reason  before  given  ;  p.  412.    He  cited  Hargraufs  P^*" 
face  to  Hale  on  the  Jurisdiction  of  the  Ijordi  Hom^^^ 
p.  cxxxv.,  et  seq.;  note  to  Ashby  v.  White^  in  Mr.  Gat^^ 
ed.  oiLd.  Raymond^  p.  527  et  seq. ;  CoundeU  v.  John  (^) ' 
and  other  authorities  all  of  virhich  are  cited  in  Stocidal^  ^* 
Hansard  (g),  or  before  mentioned  in  this  report)  At  le0^^ 
if  the  warrant  of  the  House  were  illegal  on  the  face  of  ^^ 
a  court  of  law  might  notice  the  invalidity:  as,  if  they  I:b^ 
ordered  a  man  to  be  transported  for  a  contempt    C-^* 
derson  B.    It  does  not  appear  by  any  authority  that  cb^ 
House  of  Commons  ever  has  transported.     They  Im^^^ 
been  accustomed  to  commit;  and  there  may  be  ag«^^^ 
difference  between  questioning  their  exercise  of  a  view 
power  and  examining  the  grounds  on  which  they  b^ve 
exercised  an  old  one.]     Lord  Kenyan  observed,  in  S^ 
V.  Wright  (A) :  "  I  do  not  say  that  cases  may  not  be  p^^ 
in  which  wc  would  not  (f )  enquire  whether  or  not  tb^ 
House  of  Commons  were  justified  in  any  particai^^ 
measure;  if,  for  instance,  they  were  to  send  their  SeT^ 
jeant  at  Arms  to  arrest  a  counsel  here  who  was  arguin^^ 


(a)  10  i2<*p.68  6. 


(6)  S  SUIk.  674. 


(c)  \  M.6i  W.  408.  ;  S.  a  T^r.  i  G.  843. 


(<Q  S  9FiU.  368. 


(e)  3  Salk.  504. 
(/i)  HT.S.  293.  S96. 


/i\  si^ 
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case  between  two  individuals,  or  to  grant  an  injunc-   Qiteen*s  Hench. 

m  to  stay  the  proceedings  here  in  a  common  action,  ^' 

idoabtedly  we  should  pay  no  attention  to  it."     In  all        Gosset 
[yplications  to  discharge  from  custody  under  warrants      Howakd. 
r  the  House  of  Commons,  the  courts  have  looked  into 
be  document ;  and,  if  it  professed  to  state  any  ground 
r  proceeding,  they  have  not  scrupled  to  examine  it. 
The  objection,  therefore,  is  open,  that  this  warranty 
^  the  face  of  it,  does  not  authorise  the  arrest.     The 
cfeidant  has  placed  the  warrant  on  the  record  as  con- 
^miog  in  itself  the  ground  of  his  justification,  ac- 
ting to  the  rule,  that,  *^  In  trespass,  when  the  defend- 
H  justifies  under  a  writ,  warrant,  precept,  or  any  other 
^thority  whatever,  he  must  set  it  forth  particularly  in 
^  plea.     For  it  is  not  sufficient  to  allege  generally 
^at  he  committed  the  act  complained  of  by  virtue  of  a 
^>1ain  writ  or  other  warrant  directed  to  him ;  but  he 
>ttt  set  it  forth  specially:"    note  (1)  to  Greene  v. 
''ies(a).     Now  the  warrant  here  stated  is  contrary  to 
te  provision  of  Magna  Charta  (stat.  9  H.  3.  c.  29.  )> 
^  *^  No  freeman  shall  be   taken,   or  imprisoned," 
^t  by  lawful  judgment  of  his  peers,  or  by  the  law  of 
*c  land,"   which   implies,   according  to   Lord   Coke^ 
^)itf.  52,  that  a  commitment  must  be  "  by  due  process  " 
^law,  and  according  to  the  law  of  the  land;"  to 
^^1  which  condition,  according  to  the  same  authority, 
^  cause  must  be  contained  in  the  warrant,"  p.  52 : 
^  the  same  doctrine  is  laid  down  in  p.  591.     The 
^**^ity  of  stating  the  cause  is  enforced  also  in  Bla. 
^-  vol.  L  p.  137,  and  in  vol.  iii.  p.  133,  where  the 
^r  says   that  "  the  glory  of  the  English  law  con- 

(a)  1  Wnit,  Sound,  298. 
^^U  X.   N.  8.  P  P 
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sists  in  clearly  defining  the  timesy  the  causes,  aa 

extent,  when,  wherefore,  and  to  what  degree,  the    ^ 

prisonment  of  the  subject  may  be  lawfuL     Thia  i^ 

which  induces  the    absolute   necessity  of  espttm^^ 

upon  every  commitment  the  reason  for  which  ic 

made :  that  the  Court  upon  an  habeas  corpus  i90 

examine  into  its  validity ;  and  according  to  the  circat^ 

stances  of  the  case  may  discharge,  admit  to  bul,.  ^ 

remand  the  prisoner."    To  the  sam6  effect  are,  8  0cE^ 

P.  C.  Ill,  122.;  Lamb.  Eirenarch.  87.  B.  2.  c.  2,  a^ 

Dr.  Groenvdfs  Case  (a) ;  and  the  doctrine  is  supports 

by  the  opinion  of  Holi  C.  J.  in  KendaP$  Case  (fi).    Tl 

objection  of  uncertainty,  which  prevailed  in  Jtfomy  - 

Leach  (c),  is  of  the  same  nature  as  that  now  taken ;  %m 

there,  usage,  though  long  continued,  was  held  to  be   I 

answer.     The  necessity  of  describing  the  offence,  not 

particularly  as  in  an  indictment,  but  so  far  as  tosb^ 

an  authority  to  imprison  (d),  is  insisted  upon  by  Best  CXm 

in  Wickes  v.  ChUterbuck  {e) :   and  the  judgments  of  cJ 

Court  in  Cattdle  v.  Seymour  (g)  are  strong  on  the  sbU^ 

point.     Imprisonment  and  detainer  without  any  cbmma 

shewn  are   a  subject  of  complaint   in  sect*  5  of   tb 

Petition  of  right,  3  C.  1. :  and  an  act  of  the  Scottif^ 

Parliament,    a.  d.    1701,   expressly   provides  that  U^ 

person  shall  be  imprisoned  for  custody  in  order  to  tiU 

without  a  written  warrant  *^  expressing  the  partiailir 

cause  for  which  he  is  imprisoned  (A)."    If  there  be  any 

distinction  between  a  warrant  to  commit  and  a  warran) 

(a)   1  Ld,  Rai/,213.  (b)  5  Mod,  78.  85. 

(<r)  1  W,  Bla.  555. 

(d)  Aetfy,  in  th«  Court  below,  admitted  that  it  might  not  be 
to  shew  an  offence,  but  contended  that  a  cause  at  least  must  appear. 
(<;)  2  Bing.  491,  2.  (g)  1  Q.  B.  889. 

(A)  Jets  of  the  ParliamerUii  of  Scotland,  voL  10»  p.  272. 
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U>  apprehend)  the  latter  ought  to  be  the  more  carefiiUj  Quern**  Bench, 

guarded,  because  sach  a  warrant  is  more  likely  to  meet * 

with  resistance.    [Parke  B*    What  specification  of  cause        Oomet 

ii  there  in  a  capias  ad  respondendum  ?  ]    That  is  merely      Howa»d. 

civil  process.    IParke  B.     You  say  that  any  process  for 

^  purpoee  of  arresting  must  state  a  cause.    The  capias 

does  not  even  recite  the  writ  on  which  it  is  founded.] 

b  shews  that  the  party  is  arrested  at  the  suit  of  A.  B. 

ia  10  action  of  debt,  or  on  promises.    \^Alder$on  B. 

It  diews  the  motive  of  the  Court  for  taking,  but  not 

the  cause  of  the  taking.]    The  party  taken  knows  from 

^  process  what  he  has  to  answer.     {^Alderson  B. 

I^  the  laipias  under  stat  1  &  2  Vict.  c.  110.  s.  8. 

"^  that  there  is  cause  for  believing  that  the  defend- 

*^  is  about   to  quit  England  ^  ]     No  case  in  which 

A  ferm  is  given  by  statute  can  afiect  the  general  rule. 

^^^.  in  the  statutory  form  the  capias  recites  an  action 

P^i^ing:    \JParke  R    It  is  not  recited,  though  the  fact 

• 

**  to  be  inferred  from  th^  practice  of  the  Court    If  you 

*B*ii  the  capias  as  accurately  as  you  would  a  justice's 

^iHnant,  ybn  do  not  find  that  there  is  a  pending  plea. 

^Uenon  B.    And,  if  you  infer  that  fact  firom  the  pro- 

^^  of  the  Court,  must  not  you  give  the  same  credit  to 

^  process  of  one  Court  of  superior  jurisdiction  as  to 

^  of  another  ?  ]    It  may  be  admitted,  consistently  with 

die  ai^ment^  that  a  distinction  may  exist  between  the 

pncen  of  a  superior  and  that  of  an  inferior  Court   [AI^ 

dmn  B.     Then  are  we  to  construe  the  warrant  of  the 

Boast  of  Commons  as  process  of  a  superior  or  of  an 

jnfisrior  Court?  According  to  the  language  of  the  Court 

iif  Common  Pleas  in  Brass  Crosh/s  Case  (a),  it  must  be 

(a)  S  WUs.  199.  204. 
F  F   2 
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treated  as  process  of  a  superior  Court.]    That  ULwt^ie 
admitted :  but  still,  according  to  the  authoritiesi  it  ou(^ 
to  shew,  first,  a  lawful  cause  of  arrest ;  secondly,  a  jif^ 
diction,  not  only  over  the  subject  matter  but  over  ^ 
person ;  and,  thirdly,  a  time  when,  or  an  event  on  whi^ 
the  imprisonment  shall  determine :  and,  fourthlyi  U^ 
every  other  warrant,  it  ought  to  have  a  proper  cood^ 
sion.     The  instrument  in  question  has  none  of  th^^ 
requisites.     Such  a  document,  if  returned  to  a  hab^^ 
corpus,  would  not  enable  the  Court  to  judge  whedm^ 
the  imprisonment  was  lawful  or  not^     If  there  hm^^^ 
been  one  or  two  instances  in  which  the  Hoose 
issued  warrants  as  vague,   they  are  clearly  irrq;iili 
and  can  only  have  the  effect  of  weakening  any 
ment  that  might  be  drawn  from  uniformity  of  practi< 
As   to  the  forms  of  attachment;    those   against   "^J^^ 
sheriff,  in  the  Queen's  Bench  and  Exchequer  (a)     ^ 
state  a  cause ;  and,  in  the  case  of  attachment  agamnst 
a  party  for  not  paying  cost;,  there  is  a  spedal     ior 
dorsement,  '^  for  nonpayment  of  costs,  taxed  **  &e*   ^ 
so  much,  *^  pursuant  to  a  rule  of  Court."     Attdcb- 
ments  for  contempt  of  the  Court  of  Chancery  recite 
a  contempt,  and  state  that  the  party  is  to  answer  tb^' 
charge,  and  to  abide  the  order  of  the  Court;  1  Dtmidr* 
Cham.  Pract.  428.  2d  ed.    The  form  in  the  Conim^'^ 
Pleas,  which  has  been  relied  upon,  b  more  general;  b(^ 
it  does  inform  the  party  what  he  is  called  upon  to  w^    * 
and  an  indorsement  is  always  added,  which  renden  tb^^ 
information  complete.    And,  further,  the  particular  fona 
cited  is  one  known  and  used  in  the  Court  for  a  long 
series  of  years,  and  is  addressed  to  the  sheriff,  as  an 
officer  of  the  Court.     Possibly,  too,  even  this  form,  ao- 


(a)  See  TidtTs  Pract.  Forms,  115,  116,  SUi  ed. 
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to  the  doctrine  of  Money  v.  Leach  (a),  might  QMeeiCt  Bench. 

not  be  held  good  on  the  ground  of  long  usage,  if  it   * 

were  now  called  in  question.  [^Alderson  B.  The  usage  Gosset 
there  was  that  of  a  particular  person,  the  Secretary  of  Howakd. 
State  for  the  time  being.  The  practice  of  a  Court  is 
the  usage  of  the  country,  the  common  law.  The  usage 
of  the  Lord  Mayor  would  be  quite  a  difierent  thing. 
Monof  V.  XieacA  {a)  does  not  meet  the  question  whether 
general  warrants  issued  by  a  Court  according  to  its 
immemorial  usage  would  or  would  not  be  good.  Sup- 
posing it  could  be  shewn  that  the  House  of  Commons 
had,  from  time  immemorial,  issued  warrants  like  this, 
^  70a  say  they  would  still  be  invalid  ?  ]  At  least  this 
Wrant  is  without  parallel  in  the  practice  of  other 
Courts.  As  to  the  Lord  Chancellor's  warrant  in  Dicas 
▼•  Lord  Brougham  (i),  its  validity  may  be  doubted  ;  on 
^  trial,  no  question  was  raised  upon  its  form. 

It  cannot  be  maintained  that  this  proceeding  is  ana- 
'^^gp'os  to  process  for  obtaining  the  attendance  of  wit- 
'^^sses.  That  is  not  compulsory  in  the  first  instance, 
-^^ifiremust  be  disobedience  before  an  attachment  issues. 
-^  superior  Courts  do  not  begin  by  sending  for  a 
^'^^iDess  in  custody.  But  on  this  warrant  it  appears 
^1^  the  House  of  Commons  does  so.  No  usage  has 
^^  shewn  which  authorizes  them  so  to  proceed.  Nor, 
^^  does  it  appear  by  the  warrant  that  the  party 
^^'i&ed  is  required' to  come  and  give  evidence.  lAlder- 
^  B.  That  objection  arises  if  you  construe  the  war- 
'^  like  that  of  a  magistrate.]     At  any  rate,  a  power 

■ 

tt  exercised^which  the  superior  Courts  do  not  assume. 
[Person  B.   It  is  the  daily  practice  to  commit  persons 

(a)  I  r.  Sla.  555.  (6)  6  Car.  j-  P.  249. 

F  F   3 
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in  order  that  they  may  give  evidence,  in  criminal  cbk^m/ 
That  is  under  stats.  I  gi  2  P.  4r  M.  c  13.  «.  5^    ^od 
2  &  SP.  4*  ^*  c.  10.  5.  2.(ff),  in  case  of  felony;  hat  ^ 
power  is  a  limited  one ;  the  party  committed  is  in  ^ 
presence  of  the  justice,  and  is,  in  a  manner,  in  conteif^ 
by  not  finding  recognizances.     [^Aldermm  B.     H^^ 
would  that  be  in  the  case  of  a  married  wtnaan?]     ^ 
married  woman  refusing  to  find  surety  for  her  a 
ance  at  quarter  sessions  to  give  evidence  in  a  out 
felony  may  be  committed ;  Bennet  v.  IVatson  (6). 
Evans  v.  Rees  (r),  where  the  plaintiff  had  been 
moned  to  give  evidence  before  a  justice  on  a  charge 
assault,  and,  on  his  non-appearance,  the  juatice  i 
his  warrant  for  bringing  the  plaintiff  before  hin  to 
bail  to  appear  and  give  evidence  at  the  assizes, 
CSourt  held  the  proceeding  invalid.     Lord  Denmam 
intimated  an  opinion  that  the  only  ground  on 
commitment  could  be  maintainable  would  have 
contempt ;  and  UUledale  J.  said  ^  this  warrant  ii  d 
ill^al,  even  if  the  magistrate  had  the  power  of 
peUing  the  attendance  of  the  witness  by  warrant.'* 
2  &  S  Vict.  c.  71.  5.  22.  empowers  a  police  m 
issue  his  warrant  for  bringing  a  witness  before  him 
has  been  served  with  summons  and  disobeys  (df)* 
acts,  and  stat.  6  G.  4.  c.  16.  s.  35*,  authorising 
missioners  of  bankrupt  to  bring  before  them  by 
rant  persons  deemed  capable  of  giving  informatioD 
to  the  bankrupt  or  his  estate,  and  not  attending 
summons,  afford  the  only  instances  in  which,  even  by 
statute,  such  a  power  can  be  exercised. 

(a)  And  see  sUt  11  &  12  Viet.  e.  48.  «.  20. 

(b)  3  M,  ^  S.  1.  (c)  12^.  ^  E.5S.  57.  59.  SIX. 
(dj  And  see,  now,  as  to  justices  genenlljy  stat>  1 1  &  12  fieL  c  42. 

s,  16.,  and  sched.  (L.  2.),  (L.  S.),  (L.  4.).  ( 
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A  test  which  has  been  often  applied  to  the  ¥alidity  of  QMm*«  Bmck. 

1847. 
warrants  is,  what  the  consequence  would  be  if  resist-  * 

anc:e  were  made  and  the  officer  killed     In  the  Countess       Gossr 

▼. 

(jf  SmtUnuPs  Case  {a)  ^^  it  was  resolved,  that  the  sheri£P,      Howard. 

or  any  other  by  his  authority,  who  makes  an  arrest  of 

the  person  of  another,  ought  on  the  arrest  to  shew  at 

whose  suit  it  is ;  out  of  what  Court,  for  what  cause  he 

Biakes  it  '^  &C.     <<  If  the  officer  be  demanded  he  must 

sbew  his  warrant ; "   1  Halts  P.  C.  583. ;  and,  if  the 

^^arrant  be  not  lawful,  as  if  the  name  of  the  bailifip,  &C.9 

^  interlined  after  sealing,  *^if  such  bailiff  be  killed,  it  is 

but  manslaughter,  and  not  murder ; "  1  Hale's  P.  C.  457. 

To  the  same  effect  are  the  case  on  the  circuit  of  North" 

^'^Vion  cited  in  the  case  Higk  Commission  {b)   in  IS 

^^pm  (i),  and  the  dicta  in  Burslem  v.  Fern  {c)  and  Housin 

^*  Sarrom  {d)\  and  the  doctrine  of  these  b  supported  by 

-f^^oekTs  Case{e).    And  on  an  indictment  for  murder  it 

^^Hild  not  be  contended  that  the  warrant,  because  issued 

Vy  tlie  Speaker  of  the  House  of  Commons,  was  not  ex- 

^Q^ioable. 

Then,  if  the  warrant  pleaded  be  bad,  the  other  mat- 
tera  stated  iq  the  pleas  cannot  aid ;  they  are  only  ex- 
planatory, and  matter  of  inducement     It  is  not  even 
^!tated  that  the  acts  complained  of  were  done  in  obe- 
dience to  the  orders  and  resolution  of  the  House.     And 
^  general,  where  a  party  justifies   under  a  specific 
^^rity  in  law,  if  that  authority  fails,  he  cannot  avail 
'"'^f  of  proceedings  anterior  to  the  defective  one. 
*^  justification  here  is,  and  must  be,  rested  on  the 
^m  itself.     A  sheriff,  if  he  had  executed  an  invalid 

^•>     6«<y»,  526.,  54  a.  (6)  1 2  JRqt?.  49. 

(<^>     2  WiU.  47.  48.  (rf)  6  T.  R,  122. 


^O     I  Moo.  Cro,  C.  281. 
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warrant)  could  not  allege  that  it  was  founded  u 
valid  judgment.     (The  Attorney  General  said  be 
mitted  that  the  order  of  the  House  alone  could  no 
a  defence  to  the  individual  officer,  but  that  he 
rely  upon  the  warrant)     iParke  B.    Then,  if  the  "ar- 
rant is  bad,  the  defence  fails.]     The  pleas  all^e 
the  proceedings  of  the  House  were  according  to  tb^^ 
usages  and  privileges  and  the  law  and  custom  of  parli^--         - 
ment;  but  they  do  not  state  that  the  warrant  ii 
was  so. 

Lastly,  it  is  questionable  whether  the  warrant,  as 
out,  justifies  the  several  acts  complained  of  in  the 
claration.     It  recites  an  order  that  the  plaintiff  shouW 
be  sent  for  in  the  custody  of  the  Seijeant  at  Arms^  ani 
then  requires  the  Serjeant  at  Arms  ^*  to  take  into  custod 
the  body  of  the  plaintiff.''     That  authorises  a  single 
of  arrest,  not  carrying  him  from  one  room  to  anothe 
imprisoning  him,  then  compelling  him  to  return, 
imprisoning  him  again,  which  are  several  substanti 
trespasses,    and   not  one    trespass  with   aggravalioi 
ICressnoellJ,  You  say  that  the  warrant  is  an  author!^  r 
take  him,  and  not  to  fetch  him.     Maule  J.  Might  n^ 
the  officer  move  him  an  inch  ?     For,  in  strictness, 
the  allegations  might  be  satisfied  by  his  having 
moved  an  inch  and  then  detained  for  another  moi 
Each  moving  would  be  a  separate  trespass.]     The  wa 
rant  should  have  directed  the  officer,  not  only  to 
but  to  detain  the  plaintiff  in  custody,  and  to  bring  hi 
&c     On  these  pleadings  it  may  as  well  be  supj 
that  the  plaintiff  was  twice  detained  for  several  hours 
for  several  moments.      IMaule  J.     That  might  ha 
"been  matter  for  a  replication.     The  plea  itself  states, 
effect,  that  the  defendant  did  no  more  than  was  n 
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bring  him  before  the  House.    Itol;e  B.    Is  not  QveerCt  Bench. 

rrant,  in  effect,  an  order  to  fetch  ?    Parte  B. '___ 

r  it  b  only  an  order  to  take  hinii  not  to  detain        Gossn 
-I  ^* 

Mninute.J  Howard. 


•  Thesiger,  Attomey-Greneral,  in  reply.  As  to 
er  of  the  Houses,  generally,  to  commit  for  con- 
ivhich  has  been  questioned  in  some  degree  on  the 
ty  of  Mr.  Hargravcj  that  writer  says,  in  vol.  i. 
^  his  Juridical  Arguments  (a) :  *^  I  understand  it 
learly  part  of  the  law  and  custom  of  parliament 
hmdf  that  each  House  of  parliament  may  enquire 
id  imprison  for  breaches  of  privilege :  "  and  he 
m  to  cite  instances.  The  argument  and  au- 
is  for  the  plaintiff  in  error  on  the  subject  of 
;e  have  not  been  answered.  (The  reply  on  this 
omitted.  In  addition  to  the  authorities  before 
ned,  the  Attorney  General  cited,  as  to  the  irre- 
lility  with  which  certain  bodies  and  individuals, 
long  these  the  Judges,  are  invested,  in  the  dis- 
of  public  functions,  Floyd  v.  Barker  (H) ;  judg- 
of  De  Grey  C.  J.  and  Blackstone  J.  in  Miller 
re  {c) ;  Gameit  v.  Ferrand  (d) ;  judgment  of 
}•  J.  in  Groenvelt  v.  Burwell{e);  judgment  of 
Mansfield  in  Mosiyn  v.  Fabrigas  (g).) 
plaintiff  in  error  relies  upon  the  warrant,  as 
hich  alone  can  justify  him  individually  in  exe- 
tbe  order  of  the  House.  iMaule  J.  It  might 
een  another  question,  if  the  House  had  merely 

linioii  on  the  commitment  of  The  Hon.  Simon  Bvtier  and  Mr. 
TiuL 

Btp.  23.  (c)  2  W.  PiL  1141.  1145. 1147. 

B.  4*  C611.  625.  (e)  1  Ld,  Bay.  454.  468. 

C^fWgK  161.  172. 
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issued  their  order,  whether  the  oflBcer  might  not 
justified  under  that  at  once,  without  stating  a 
That  was  the  course  talcen  in  Jay  t.  Topkam  (a), 
as  to  the  generality  of  this  warrant.  The  words 
legem  terrse,"  in  Magna  Charta,  do  not  advance  c:^ 
argument  for  the  defendant  in  error,  because  it  ir  ^ 
question  in  each  case  what  is  the  lex  term  applical^^^ 
to  the  subject  matter.  The  passages  dted  from 
stone  apply  to  warrants  of  commitment;  and  that 
3  Comm.  133.  is  too  general  in  its  assertion;  it  is  ooi 
tradicted,  for  instance,  by  the  practice  on 
The  passages  from  Hale  and  Lambardf  and  the 
of  Wickes  t.  Clutterbuck(b)  and  CauHe  t.  Se!fmgmr{w^ 
related  to  warrants  of  justices  of  the  peace;  and 
these  authorities,  except  the  last,  and  S  HalitP*  CL 11 
relate  to  warrants  of  commitment  KemiaPt  Cbsrf 
was  that  of  a  commitment  by  a  secretary  of  state, 
was  argued  that  warrants  to  apprehend  should 
more  strictly  guarded  than  warrants  of  oommii 
but  Hale  (2  P.  C  ill.)  says  that  a  warrant  fisr 
prehension,  not  containing  the  cause  spedmily, 
therefore  void,  if  de  facto  the  matter  be  within 
jurisdiction  of  the  justice,  and  it  be  so  averred*  Sn 
warrants  are  often  issued  on  suspicion  merely:  a 
in  case  of  felony  the  apprehension  may  be  wii 
any  warrant  Money  v.  iMch  (e)  does  not  shew  titf 
every  warrant  which  may  be  termed  general  is  void 
And  in  Rex  v.  Tubhz  (g)  a  warrant  **  to  impress 


(b)  S  Bing.  4S8. 
(d)  S  Mod.  78. 


(a)  14  EoMt,  108.  note  (a), 
(c)  1  Q.  B,  889. 
(*)  1  fV.  St.  555. 

(g)  2  Cowp,  519.     See  lier  T.  Watts,  I  B.j;  Ad.  165.,  M  to  writi  of 
aatittsnce. 
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[leKBi    sea-faring    men,   and    persons   whose   occupa-  Quem's  Bench. 

ioKBs  and  callings  were  to  work  in  vessels  and  boats   ^ * 

i|X>ii  riversy''  was  fully  recognized  as  valid«  on   the        Oossn  ^  j 

grounds  of  usage  and  necessity.    {^Alderson  B.     That      Howakd. 

not  properly  a  general  warrant:   it  was  a  war- 

kC  against  a  particular  class  of  persons^  over  whom 

CrowD  had  always  had  that  power.]     Still  the  re-. 

lition  of  it  is  inconsistent  with  the  universal  rule 

^^niteoded  for  on  the  other  side*    And  the  decision  in 

'i^Mstfy  v.  Leach  (a)  may  be  grounded  on  the  distinction 

^^«Q  by  Jldersan  B.,  in  the  present  case,  between  acts 

^^  ^n  individual  and  acts  of  a  Court     Committal  fot. 

"^^    purpose  of  givii^  evidence  is  a  stronger  applica- 

of  the  lex  terrs  than  appears  reconcileable  with 

aigumttit  on  the  other  side.    But  all  the  authori- 

relatiDg  to  warrants  of  magistrates  become  unim- 

^^^^tant^  when  it  is  admitted  that  warrants  of  the  House 

^^  Clommons  «tand  on  the  same  footing  as. process  of  the 

ior  Courts.    (P(^^5ifor^  denied  that  he  had  meant 

■feiak«  any  absolute  admission  to  this  effect.)    The  aa-< 

mties  before,  cited  establish  the  pointt  and  refute  the 

doctrine,  laid  down  in  the  Court  of  Queen's  Beoch,. 

warrants  of  the  House  of  Commons  are  to  be 

by  the  same  rule  of  construction  as  those  of  a 

justice  of  peace,   or  rather  that,  in  proportion  as  the 

CSourt  is  higher  in.  rank,  the  construction  ought  to  be 

^ftore  strict.    [^AJUUrsoii  B.     The  rule  as  to  construction 

depends  on  the  extent  of  jurisdiction  rather  than  on  the 

^%i^  of  the  Court.     The  jurisdiction  of  a  justice  of 

P^<^  is  limited,  and  contrary  to  the  common  law ;  and 

^crefore  it  is  necessary  to  see,  on  the  face  of  his  pro- 

* 

(a)  I  W,  Bl.  555. 
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ceeding,  that  he  has  not  gone  beyond  bis  jariadictK-^civJ 
Prima  facie  an  inferior  Court  has  not  jarisdictio^Es   /' 
superior  has;  though  there  may  be  a  superior  oc^^^ 
which  has  not  jurisdiction  over  the  whole  king^c^^' 
\Par1ce  B.  referred  to  Peacock  t.  BeU{a).'\     The  c^^ 
tinction  between  a  superior  court  and  a  court  of  limft^^^^ 
and  statutory  jurisdiction  was  discussed  and 
in  Harrison  v.  Wright  (i).     And  the  opinion  of 
ridge  J.  in  the  present  case,  as  to  the  necessity  of 
forth  a  cause  in  the  warrant  of  the  House  of 
is  at  variance  with  the  language  of  the  same 
Judge  in  Stockdale  v.  Hansard  (c). 

Lord  Denman  C.  J.  admits,  in  the  present  case, 
the  House  may  order  a  person  to  be  brought 
them  for  examination  compulsorily,  and  withont 
prising  him  of  the  reason ;  because  delay  migfat, 
some  cases,  wholly  defeat  the  privily  of  inquiry,    B 
according  to  the  arg^ument  on  [the  other  side^  if 
House  were  inquiring  into  a  treasonable 
and  wished  [to  secure  the  attendance  of  a  witness  wl 

on  being  informed  of  the  object,  would  abscond,  th 

might  indeed  issue  a  warrant  to  bring  him  before  dii 
not  stating  the  cause ;  but,  on  habeas  corpus,  the  cai 
must  be  returned,  and  so  the  purposes  of  the  in 
tion  be  defeated.     [Petersdorff.     It  should  at  least  ap- 
pear by  the  warrant  that  the  party  was  to  attend  for  the 
purpose  of  being  examined.    Parke  B.    Do  you  uj 
that  a  warrant  so  stating  would  be  sufficient  ?  Peters- 
dorff.     It  would  be  free  from  one  objection.     But  it 


(a)  1  Saund.  73.  {b)  13  M.  jr  ^-  BIG.  8ia 

(c)    The  Attorney- Genenl  read  9  ^.  ^  £.   pp.  998»  SS9.,  finom 
«  Although  in  thecate, '— •to  ^  competent  jimtdiction.*' 
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la^^lt  to  shew  that  the  party  will  not  come  voluntarily,    QueenU  Bench. 

ad  therefore  is  to  be  brought  before  the  House  in   1 — 

UBCody.     Parte  B.     Would  it,  then,  be  enough  to  say        Gawrr 
"^iVhereas  it  appears  to  the  House  that  the  witness  will       Howard. 
o^  come  voluntarily,  and  therefore  must  be  brought  in 
usfr^ody?''    Petersdorffi     It  would  not,   because  they 
not  send  for  him  in  custody  in  the  first  instance.     It 
appear  by  the  warrant  that  he  has  already  been 
for,  and  absconded  or  refused  to  attend,  and  so  is 
cx)Qtempt]     That  would  be  a  circuitous  mode  of 
i^cting  the  purpose,  and  very  likely  to  defeat  it    And 
^     ^e  judgment  of  Coleridge  J.  it  seems  admitted  that 
^A^sli  a  course  was  not  necessary. 

Supposing  that  the  warrant  here  were  process  of  the 
^ove  usual  kind  issuing  from  one  of  the  superior 
^«omirt8  of  record,  it  is  clear  that,  whether  it  were 
^^irely  irrq^ular,  but  not  set  aside,  or  were  an  excess 
^f  jurisdiction,  no  action  would  lie  against  the  officer 
^T^  executing  it;  unless  indeed  the  proceeding  had  been 
under  a  mere  statutory  power,  which  had  been 
ceeded.  If  a  writ  of  right  were  brought  by  a  subject 
in  the  Queen's  Bench,  the  officer  would  not  be  liable 
^^  executing  the  process.  That  is  the  distinction  be* 
twecQ  superior  and  inferior  Courts:  in  the  one  the 
^™cer  is  bound  to  execute  the  process  without  enquiry, 
^'^i  in  doing  so,  has  the  same  immunity  as  a  judge  of  the 
^^Tt :  in  the  other,  if  he  puts  in  force  that  which  the 
^^>^  has  no  authority  to  order,  it  is  at  his  peril.  Rid- 
"^"^m  Pateman  {a)  is  an  instance  of  the  exemption  where 
^'^^ular  proceedings  had  been  taken  in  a  superior  Court, 
^^  ^ever  set  aside :  the  law  as  to  cases  before  inferior 
^'^•^ts,  or  justices  of  the  peace,  is  laid  down  by  7i>i- 

(fl)  2  Cro.  M,  ^  R.  30.;  S.C,  5  Tyr.  721. 
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dal  C.  J.  in  MorreU  v.  Martin  (a).     In  the  bxma 

the  action  was  brought  in  the  Court  from  which    tMst 

irregular  process  had  issued :  but  it  cannot  be  suppog^ 

that  the  rule  would  haTe  been  different  if  the  jdaio^i^ 

had  gone  to  another  Court.     \^Miad£  J.    On  the  ta^" 

tjnrjy  another  Court  would  probably  have  said  diat  ti»^^ 

did  not  know  what  was  irrqralar  in  the  Excheqoen] 

an  Ecclesiastical  Courts  no  action  lies  against  the  J 

bit  excommunicating  improperly,  if  he  has  acted 

his  jurisdiction ;  Adcerley  v.  Parkinwn  (b) :  otherwise 

he  has  exceeded  .the  jurisdiction;  Beauram  t.  SeoU{c 

and  the  same  law  would  aj^ly  in   each  case  to 

officer.     This  point,  as  to  the  responsibili^  of 

required  to  execute  process,  is  made  clear  by  the  Caimk^  -^^ 

of  ButlatuPs  Case  (iQ,  Andrews  v.  Morris  {e)  and 

authorities  there  cited,  Carrait  v.  Morlof  {g\  Draper  ^ 

Elaney  (A),  Parsons  v.  Uq^  {i)  and  Grant  v.  Bagge  ( 

In  all  such  cases,  where  the  exemption  of  the 

has  been  recognised,  it  would   be  idle  if  the 

not  l3ring  in  the  Court  from  which  the  process  issn< 

might  be  brought  in  another.      Where,  indeed, 

superior  Courts  are  exercising  a   power  created 

act  of  parliament,  stricter  rules  prevail;  as  in  the 

of  orders  by  the  Lord  Chancellor  or  Court  of 

under  stat.  6  G.  4.  c.  16.;   Muskett  v.  Drummondi^ 

which  case  was  acted  upon  in  Christie  v.  Unmn  ( 

Brancker  v.  Mofyneux  (n).    IParke  B.     There  is  a  m^ 


(a)  3  3C^G.  581.  592—597. 

(c)  3  Campb,  S88. 

(0  1  Q.  B.  d. 

(A)  3  SawuU  193. 

(0  2  W.  BL  845. ;  &  C  S  WUu  341. 

(k)  3  Etui,  1S8.  14a 

(m)  \lA.iE.  373. 


(d)  3lf.jr&4ll. 
((f)  6  BejK52h,^S' 
(g)  1  Q.  B.  1& 


(0  lOB.i  (X  153. 
(fi)  4  Mmui  G.^ 
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take  in  the  report  of  Christie  v.  Unwin  (a)  in  1 1  Adolphus  QtiM»r«  Bmdi. 

andEOis;  the  order  was  not  made  by  the  Lord  Chan- ' 

^lor,  but  by  the  C!ourt  of  Review.     But  perhaps  it       Gomn 
^  not  important  whether  such  an  order  was  issued  by      Howard. 
^^    Lord    Chancellor  exercising  a  special  statutory 
P^^wer  given  to  himself,  or  by.  a  Court  made  a  court 
^y  statute  for  specified  purposes  (b).     In  Harrison  v* 
^^'^b  (c)  the  objection,  that  a  Judge  of  the  Court  of 
^•Xclequer  had  exceeded  a  statutory  jurisdiction,  was 
S^t  ^iver  by  the  consent  which  parties  had  given  to  his 
^^^or.]     The  distinction  between  statutory  and  com- 
law  jurisdiction  seems    contemplated  by    Lord 
h  in  Burdett  v.  Abbot  {d\  when  he  puts  the 
of  an  application  to  the  Court  to  discharge  on 
void  on  the  face  of  it:  ^^as  suppose  the  defect 
^^     the  process  were  in  a  matter  required  by  positive 
of  which  all  the  Courts  must  take  cognizance." 
to  the  cases  cited  to  shew  that  a  superior  court 
tU  judge;  of  the  process  issuing  from  another  Court : 
The  Case  of  the  Marshalsea  {e)   the  process  came 
an  inferior  court.     Prigg  v.  Adams  {g)  decided 
,  on  the  construction  of  a  statute  establishing  a 
court,  that   the   judgment  of  a  superior   court 
Contrary  to  the  statute  was  not  void,  but  voidable  by 
"plea  or  error.     In  an  inferior  court  this  would  have 

(a)  W  A.^  E»  S73.    The  reporten  have  referred  to  their  note  of  the 

and  judgnMnts,  and  find  that  the  inaccuracy  pointed  out  in 

<*xt  oocumd  as  it  appears  in  their  work :  they  regret  that  it  should 

bsen  retained,  both  in  their  report  of  the  discussion  and  in  their 

It  of  the  case. 

(^)  Slit  1  &  S  IT.  4.  c  56.    See,  as  to  the  order  in  CkrisHe  v.  Unwm^ 

^*  P^rUHaOf  1  MonL  Deoc,  ^  De  Gei,  217.,  and  Mr.  Deacon'i  note, 

<0   Is  li:  ^  IT.  816.  (d)  14  Eati,  C4. 
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been  otherwise ;  the  case,  therefore,  if  relevant  at  all, 
an  authority  for  the  plaint! AT  in  error.     In  Darker 
Braham  (a)  the  ca«  sa.  from  the  Queen's  Bench  hi 
been  set  aside  by  that  Court  before  the  action  of  ti 
pass  was  brought  in  the  Common  Pleas,     In  Bryant 
Clutton  (b)  the  process  of  the  King's  Bench  had  not  I 
brought  into  question  when  the  cause  was  stopped ;  tb"  ^-^^ 
only  decision  was  that  that  had  been  done  premature       ^9 

on  a  supposition  that  the  individual  defendant  could  u o^ 

be  liable  in  trespass.  The  attachment  there  appears  ^^ 
have  been  at  an  end  before  the  action  was  brougl^Br^t 
These  authorities,  therefore,  do  not  shake  the  propo^=-^^ 
tion  that,  where  process  of  a  superior  court  is  still  su^^  ^ 
sisting,  whether  such  process  be  irregular  or  void,  t  ^ie 
officer  execudng  it  is  protected.     And,  if  the 


between  warrants  from  the  House  of  Commons  and  p 
cess  from  the  other  superior  courts  is  undeniable^ 
warrant  here  protects  the  plaintiff  in  error. 

If  the  warrant  of  a  House  of  Parliament  is  not  (o 
tried  by  the  same  rules  as  the  process  of  an  inferioi 
Court  or  the  warrant  of  a  justice,  no  ground  is  shewn 
for  requiring  a  direct  adjudication  of  contempt.     In 
the  Case  of  t/ie  Earl  of  Shq/tesbury  {c)  the  words  **for 
high  contempts  committed  against  this  House"  did  not 
amount  to  an  adjudication;  and  the  warrant  there  is 
admitted  on  the  other  side  to  have  been  sufficient     It 
appears  from  Green  v.  Elgie  (d)  that  a  warrant  in  the  like 
form  from  an  inferior  Court  would  have  been  held  de- 
fective.    If  the  Houses  do  adjudge  a  specified  act  to 
be  a  contempt,  this  Court  will  not,  on  their  own  view 
of  the  act  stated,  question  its  being  so ;  Regina  v.  Paty{e) ; 

(a)  S  WiU.  368.  (b)  1  M.  tj  IT.  408. ;  S.  C  Tyr.  ^  C.  843. 

(c)  6  ffow.  St.  Tr.  1S71. ;  1  A/orf,  144. 

(c/)  5  Q.  B.  99.  (0  2  -^  A^'y*  1105. 


-r 
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and  this  seems  to  be  in  effect  admitted  in  the  judirments   Q««^a'«  Jknek. 

of  J^atteson  J.  and  Coleridge  J.  in  Stockdale  v.  Hansard{a). * 

T*he  warrant  in  Rex  v.  Hobhouse{b)  recited  a  contempt,  Gomkt 
but  did  not  (if  construed  with  the  strictness  required  Howard. 
^n  the  other  side)  profess  to  commit  for  a  contempt. 
^11  the  authorities  shew  that  warrants  of  the  Houses  of 
^^rliament,  if  not  tried  by  more  lax  rules  than  are 
^F^plicable  to  process  of  the  other  superior  Courts,  are 
^^  least  not  subject  to  the  tests  which  have  been  pro- 
**^sed.  It  may,  indeed,  be  contended,  here,  that  an  ad* 
^dication  does  appear  on  the  face  of  the  warrant:  for 
-  ^vas  admitted  by  the  Court  of  Queen's  Bench  in  the 
'V^^ent  case,  and  not  denied  in  Stockdale  v.  Hansard  (c), 
^'^At  the  House  of  Commons,  as  a  Court  of  inquiry, 
^&y  compel  the  attendance  of  parties  whom  they  wish 
^  examine,  and  the  warrant,  as  pleaded  here,  recites 
'^^ir  order  •'that  the  plaintiff  should  be  sent  for." 

A.S  to  the  question  whether  or  not  the  warrant  justifies 

^"    the  trespasses :  it  is  true  that  the  Speaker  does  not 

^^prcssly  order  the  plaintiff  to  be  brought  before  the 

"oQse;  but  the  object  with  which  the  warrant  issues  is 

^^^ar,  from  the  context ;  and,  in  common  sense,  there 

^^  be  no  doubt  that  ''sent  for,"  in  the  recital,  means 

that  the  party  is  to  be  brought  before  the  House,  and 

^  necessary  acts  done  for  that  purpose.    {^Parke  B. 

llere  was  not  a  majority  of  the  Court  with  my  brother 

ff^kiman  on  this  point.] 

Cur.  adv.  vulL 

Parcb  B*,  in  this  vacation  {February  2d),  delivered 
die  judgment  of  the  Court. 

(«)  9  ^.  4  £.  195.  988.  (6)  2  (MU  Btp,  SOT. 
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This  case  was  argued  very  ably  and  elaboratly 
the  sittings  of  this  Court  of  Error  after  Trmiiy 
Michaelmas  term   last     During  the  interval 
the  two  sittings  we  have  lost  our  deeply  lamented 
the  Lord  Chief  Justice  Tindal ;  and,  if  the  sorvivi 
members  of  this  Court  had  had  any  differenoe  of  opini 
upon  the  judgment  which  they  ought  to  pronoon^sae^ 
they  would  certainly  have  desired  the  attendance  of 
other  Judges  who  now  compose  the  Court,  upon  a 
argument  of  this  important  case.     But,  my  broth 
Alderson^  Coltmatiy  Mauk^  Bolfey  Cresmett  and  mym^it^ 
who  heard  the  whole  argument,  agreeing  entirely   in 
opinion,  we  have  thought  it  unnecessary  ta  require  ibat 
assistance. 

Upon  the  argument,  every  case  bearing  apon  tb« 
question  under  consideration,  or  relating  to  the  po«e<^ 
and  privileges  of  parliament,  was  brought  heSoae 
and  commented  upon.     We  deem  it  right  to 
from  giving  an  opinion  upon  some  of  the  questions  as 
the  privileges  of  the  House  which  were  discussed  by 
learned  counsel,  because  our  judgment  in  no  way 
pends  upon   them.      We  need  not,   therefiwe^ 
whether  the  House  of  Commons  is  the  sole  judge  of  its 
own  privileges  not  merely  when  it  b  adjudicating  on  tbflff 
alleged  violation  but  in  all  cases,  so  that  whatever  iteom- 
mandsmust  be  deemed  to  be  in  conformity  to  them,  and 
the  mere  order  of  the  House  under  all  circnmatanoes  b 
a  sufficient  justification  precluding  all  inquiry  into  its 
legality  by  any  ordinary  Court :  because  we  find  that 
the  privileges  involved  in  this  case  are  not  in  the  least 
doubtful,  and  the  warrant  of  the  Speaker  b,  in  oor 
opinion,  valid,  so  as  to  be  a  protection  to  the  oflBoer  of 
the  House,  upon  a  principle  which,  as  it  applies  to  the 


,  of  them,  are  a  good  answer  to  the  declar- 
le  plaintiff  below,  complaining  of  a  trespass. 
>  do  «^  we  must  decide  whether  the  defendant 
ed  or  not  in  doing  the  act  complained  of  by 
i^  relied  on  in  the  pleas,  and  consequently 
lat  anthority  was  sufficient  in  point  of  law, 
iptH  alleged  is  an  assault  on  the  plaintiff,  the 
in  along  a  passage  to  a  room,  and  then  along 
usage  to  another  room,  and  detaining  him 

It  and  second  pleas  do  not  differ  from  each 
y  respect  necessary  to  be  noticed.  They  both 
certain  matters  came  on  to  be  discussed  and 
I  the  House  of  Commons;  that  it  was  con- 
diat  House  to  be  necessary  that  the  plaintiff 
.qnestioDed  and  examined  at  the  bar  of  the 
idling  these  matters ;  that  an  order  of  the 
I  made  that  he  should  attend  the  House  forth- 
rhich  order  he  had  notice;  that  he  wilfully 
optnously  refiised  to  obey  the  order,  and  con- 
laelf  for  the  purpose  of  avoiding  attendance  on 
;  and  thereupon,  in  order  to  compel  the  at- 
£  the  plaintiff  at  the  bar  of  the  House  to  be 
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Great  Inquest  of  the  Nation  (4  InsL  p.  11),  has  a  power  (iueetCt  Bench. 

^*>    iiistitute  inquh'ies  and  to  order  the  attendance  of  ' 

^^itiiesses,  and,  in  case  of  disobedience  (whether  it  has  not        Gossr 
®^en  without  disobedience,  we  need  not  inquire),  bring      Howari>. 
^en  in  custody  to  the  bar  for  the  purpose  of  ex- 
AtninatioiL      And,  secondly,  if  there  be  a  charge  of 
contempt  and  breach  of  privilege,  and  an  order  for 
Ae    person  charged  to  attend  and  answer  it,  and  a 
^ilfiil  disobedience  of  that  order,  the  House  has  un- 
doubtedly the  power  to  cause  the  person  charged  to  be 
^aken  into  custody  and  to  be  brought  to  the  bar  to 
answer  the  charge :  and,  further,  the  House,  and  that 
^done^  is  the  proper  judge  when  these  powers  or  either 
^  them  are  to   be  exercised.      These  are  the  only 
^Qestions  of  privilege  involved   in   this  inquiry  inde- 
pendently of  the  form  of  the  warrant 

Xhe  first  of  these  two  propositions  was  rightly  ad- 
'^'dtted  in  the  judgments,  in  this  case,  of  Lord  Den^ 
^*utn  and  my  brother  Coleridge^  as  well  as  in  that  of 
*^   brother  WiUiams  in   this  case,   and  was  not  dis- 
puted by  my  brother  Wighlmanf  nor  at  the  bar  on 
^e  argument  of  this  case  (see  also  Slockdale  v.  Hau" 
<^<2(a)):  and  the  second  is  equally  clear;  for  it  be- 
><^Ug8  at  least  to  every  superior  Court. 

The  question  therefore  turns  upon  the  form  of  the 
^I'imuit  alone.  If  it  be  good,  and  if  it  authorised  all 
^t  is  allied  to  have  been  done  by  virtue  of  it,  the 
defendant  was  justified :  if  it  were  bad,  or  if  It  did  not 
sothorise  all  that  the  defendant  did,  he  was  not  justified ; 
hr  it  was  admitted,  and  properly  so,  on  the  part  of  the 
defendant,  that  he  could  not  justify  under  the  order  of 

(a)  9A.^R,  115. 
OG    3 


EXCH.  CH. ,  HILARY  VACATION, 


1847. 

Gossn 

Howard. 


It 


the  House  independently  of  the  wanranti  becnue  t 
order  authorised  no  particular  person  to  take  die  piai_ 
tiff.     To  connect  the  defendant  with  the  order,  a 
rant  to  him  was  necessary. 

The  answer  to  the  question  as  to  tlie  mlidity  of 
warrant  depends  mainly  upon  a  preliminary  point: 
what  principle  is  the  instrument  to  be  construed? 
to  be  examined  with  the  strictness  with  which  we  I 
at  the  warrants  of  magistrates  or  others  acting  by 
.  cial  statutory  authority  and  out  of  the  conne  of 
common  law,  or  is  it  to  be  regarded  as  the  mandate 
writ  of  a  superior  Court  acting  according  to  the  oca 
of  the  common  law  ? 

The  Judges  who  composed  the  majority  of  the  Cwjm  ^ 
of  Queen's  Bench  seem  all  to  have  thought  dnt 
Speaker's  warrant  was  to  be  strictly  construed; 
Lord  Denman  and  my  brother  Coleridge  appear  to 
assimilated  it  to  the  warrant  or  commitment  of  a  Ji 
of  the  Peace,  and  applied  the  same  rules  of 
to  which  such  an  instrument  is  always  subjected* 
these  three  Judges  held  it  to  be  vokl,  because  it  did^^  _ 
not  shew  a  sufficient  iauthority  on  the  face  of  it  ta 
justify  the  defendant  in  all  he  admitted  to  have  done, 
though  they  did  not  agree  in  the  nature  of  the  defeot^^^ 
If  this  had  been  the  case  of  n  magistrate  acting  undei^ 
some  statute   which   gave   him  a  special   authority 
take  a  man  into  custody  under  the  same  drcum 
as  are  stated  in   the  three  first  pleas,  we  shookl  n^^ 
doubt  have  agreed  with  those  learned  Judges  diat 
warrant  in  a  similar  form  would  have  been  void,  th 
circumstances  not  appearing  upon  the  face  of  it ;  fo: 
in  the  case  of  special  authorities   given  by  statute 
justices  or  others  acting  out  of  the  ordinary  course 
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the   common  law^  the  instruments  by  which  they  act,   Qveen'*  Bench. 

^M^iiether  warrants  to  arrest,  commitments^  or  orders,  or  * 

coviirictions,  or  inquisitions,  ought,   according  to  the        Gonn 
course  of  decisions,  to  shew  their  authority  on  the  face  "  Howarh. 
o^   ^em  by  direct  averment  or  reasonable  intendment. 
^ot  so  the  process  of  superior  Courts  acting  by  the 
authority  of  the  common  law.     In  the  argument  of  the 
^^*«e  of  Peacock  v.  BeU  (a)  the  rule  as  to  pleading  is 
^"^^11  expressed  thus:  <<The  rule  for  jurisdiction  is,  that 
*^otl]ing  shall  be  intended  to  be  out  of  the  jurisdiction  of 
^  superior  Court,  but  that  which  specially  appears  to 
be  so;''  ^nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  Court  but  that  which  is  so 
^^prestly  alleged :  **  and  therefore  the  majority  of  the 
(^Qrt  held  that,  the  Courts  of  Counties  Palatine  being 
superior  Courts,  the  record  in  those  Courts  need  not 
*tet€  the  cause  of  action  to  have  arisen  within  the 
jurisdiction.    In  like  manner  it  is  presumed,  with  re- 
spect to  such  writs  as  are  actually  issued  by  superior 
^^otirts,  that  they  are  duly  issued,  and  in  a  case  in 
"^hidi  they  have  jurisdiction,  unless  the  contrary  ap- 
pears on  the  face  of  them ;  as  it  would,  for  instance, 
^^  a  writ  of  capias  for  a  criminal  matter  issued  from 
^^  Common  Pleas,  or  a  writ  in  a  real  action  (before 
^  abolidon  of  such  remedies)  from  the  King's  Bench, 
^  a  real  action,  not  in  the  Crown's  case,  in  the  Ex- 
chequer t  in  all  which  cases  the  want  of  jurisdiction 
^oiild  appear.     But  writs  issued  by  a  superior  Courts 
^^  tppearing  to  be  out  of  the  scope  of  their  jurisdiction, 
^^  ^aHd,  and  of  themselves,  without  any  further  allega- 
^'^  ft  protection  to  all  officers  and  others  in  their  aid 

(a)  1  Sound.  74. 
G  G   4 


454 


EXCH.  CH.   HILARY  VACATIOJ^ 


Volume  X, 
1847. 

GOSSCT 
V. 

Howard. 


acting  under  them ;  and  that  although  they  be  on  t- 
face  of  them  irregular,  as  n  capias  against  a  peers 
{Countess  of  Butland^s  Casc\a) ) ;  or  void  in  form,  as 
capias  ad  respondendum  not  returnable  the  next  ten 
Parsons  v.  Lqtfd  {b) ;  for  the  oiBcers  ought  not  to  e 
amine  the  judicial  act  of  the  Court  whose  servants  tL 
are^  nor  exercise  their  judgment  touching  the  validity 
the  process  in  point  of  law^  but  are  bound  to  execute 
aud  are  therefore  protected  by  it ;  Turner  v.  Felgate  I 
Cotes  v.  Michill  (d).  Many  of  tlie  writs  issued  by 
perior  Courts  do  upon  the  face  of  them  recite  the  cm. 
of  their  issuing  and  shew  their  legality :  writs  of  e 
cution  for  instance :  others  however  do  not^  and>  thai 
unquestionably  valid^  are  framed  in  a  form  whicb, 
they  had  proceeded  from  magistrates  or  persons  havi 
a .  special  jurisdiction  unknown  to  the  common  la 
would  have  been  clearly  insufficient  and  rendered  tk 
altogether  void.  A  capias  ad  respondendum,  for  e 
ample,  issued  before  the  recent  statute  I  8l  2  V^ 
c.  110.,  states  no]  original  writ,  no  affidavit  of  debt,  a « 
any  plea  commenced  before  the  capias  issued ;  and  it 
still  unquestionably  valid :  yet,  if,  instead  of  l)eiDg  issui 
by<  a  superior  Court,  it  had  proceeded  from  an  ind 
vidual  who  had  a  special  limited  power  by  a  statute,  aft 
an  original  writ  from  Chancery  directed  to  him,  or  aft 
a  suit  instituted  and  affidavit  of  debt,  to  comma 
another  to  be  arrested,  a  warrant  in  this  form  woi 
have  been  as  clearly  bad.  So  the  forms  of  writs 
attachment  from  the  superior  Courts  do  not  state 
previous  steps,  of  a  charge  of  contempt,  the  rule 
Court  that  it  should  issue,  or  the  nature  of  the  o 


(a)  6  Btp.  54  a. 
(c)  1  Lw.  95. 


{h)  S  WUm.  34L 

(ji)  3  U9.  sa 
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pt.      That  issued   from  the  Common  Pleas  (not  Queeu*i  nenck. 

1 534, 7 

i^-shist  oflBcers  of  the  Court  merely,  but  against  indi- '  _ 

ridoals)  is  simply  to  order    the  sheriff  to   bring  the        Co^smr 
^c&jrty  into  Court  on  a  certain  day  to  answer  to  Her      Howakd. 
E^MJesty  of  and  concerning  t/iose  things  which  on  Her 
b^:lialf  shall  then  and  there  be  objected  against  him. 
ITliere  is  no  recital  of  any  previous  proceeding,   no 
st^Cement  of  the  nature  of  the  charge,  none  of  the  ad- 
judication of  the  Court  that  it  ought  to  be  answered ; 
ye^  this  writ  is  as  unquestionably  good  as  it  would  have 
been  unquestionably  bad  had  it  been  issued  by  a  ma- 
gistrate or  other  individual  who  had  a  special  jurisdic- 
tion to  punish  for  such  offences  as  would  constitute  a 
contempt  of  Court  or  any  other  particular  offence.     It 
Appears,  indeed,  that,  if  a  writ  of  a  superior  Court  ex- 
PKssed  no  cause  at  all,  it  would  be  legal,  and  the  de- 
fendant not  bailable,  according  to  what  Lord  Coke  says 
'  ^  2%e  Breweri  Case  (a).    It  was  a  mistake  to  assert,  as 
^^  done  at  the  bar,  that  an  adjudication  of  a  contempt 
*^  a  necessary  part  of  every  committal  for  a  contempt, 

*^  that  an  attachment  would  be  invalid  without  it.     It 

• 

^  ^t  so  in  the  superior  Courts  of  common  law,  as  has 
^^  before  stated,  nor  in  the  Court  of  Chancery,  as 
^^^^  Lyndhurst  has  lately  decided;  Ex  parte  Van 
Sandau  (ft). 

Ilie  proceedings  of  the  House  of  Commons  in  the 
^^o  cases  stated  in  the  pleadings,  in  each  of  which  it  is 
*^tig  for  itself  and  enforcing  its  own  lawful  authority, 
^^  a  close  analogy  to  cases  of  contempt  in  which  the 
*^pcrior  Courts  in  Westminster  Hall  are  acting  for  them- 
*^ive8  and  are  enforcing  theirs.     If,  in  these  Courts,  the 

(a)  1  BoU.  Rep,  1S4.  (6)  1  PhiUipi,  445.  605. 
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writ  of  attachment  need  not  state  any  spedal  groondi 
in  order  to  shew  that  the  Court  is  acting  duly,  femh- 
ally  and  regularly,  what  good  reason  can  be  assigned  , 
for  requiring  the  House  of  Commons  to  do  so  ?    If  tha^ 
writ  of  attachment  in  the  general  form  used  is  a  prO'^-^ 
tection  to  the  sheriff,  the  officer  of  the  Court  esecati 
it  (as  it  undoubtedly  is)»  and  he  need  state 
his  plea  but  the  issuing  of  the  attachment  ( 
Entries^   p.  191.  (a),  Britton  v.   Caie{b\    Coku 
Pleader^  (S  M  24.)  \  why  should  not  the  warrant  of 
Speaker  in  a  general  form  be  equally  a  protection 
the  Serjeant  at  Arms,  the  proper  officer  of  the 
We  are  clearly  of  opinion  that  at  least  as  nmA 
is  to  be  shewn,  and  as  much  authority  to  be  attriba 
to  these  mandates  of  the  House  as  to  those  of 
highest  Courts  in  the  country ;  and,  if  the  officers  of  tl*^ 
ordinary  Courts  are  bound  to  obey  the  process  delif«np^ 
to  them,  and  are  therefore  protected  by  it»  the 
of  the  House  of  Commons  b  as  much  bound 
equally  protected.     The  House  of  CommoDs  is  a  parl^ 
of  the  High  Court  of  Parliament,  which  is  without    ' 
question  not  merely  a  superior  but  the  supreme  Cooit 
in  this  country,  and  higher  than  the  ordinary  Courts  of 
law ;  Lord  Camden  in  Entick  v.  CarringUm  {c).    And,  if 
we  give  credit  to  the  Courts  of  common  law  that  they 
will  not  issue  writs  of  attachment  except  in  due  coarse 
and  in  accordance  with  the  powers  which  the  law  gives 
them,  and  that  notwithstanding  the  possible  abuse  of 
the  liberty  of  the  subject  to  which  this  principle  vmj 
give  rise  by  enabling  a  Court  to  imprison  for  any  causey 
why  should  we  not  equally  give  credit  to  both  branches 


(a)  Oabcme  y.  Brookhouae, 
(c)  19  How*  St.  TV.  1047. 


(b)  \  Salk.  40S. 
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of  tKe  High  C!onrt  of  Parliament  that  they  also  will   Queen^t  Bench, 

duly  execute  their  powers  in  obedience  to  the  law  from  _ 

'which  they  derive  them,  and  to  which,  in  common  with        Gown 

all  other  Conns,  they  are  subject,  though  this  course    r  Howakik 

niay  abo  possibly  lead  to  the  same  consequence,  the 

^base  of  the  liberty  of  the  subject  by  their  imprisoning 

Any  one  at  their  mere  will  and  pleasure  ?    The  possi- 

bili^  of  abuse,  which  is  urged  as  an  objection  to  the 

power  of  either  House  to  issue  its  mandate  in  such  a 

forniy  is  no  valid  argument  against  its  existence.     If  it 

^ere,  it  woidd  apply  equally  to  all  the  superior  Courts, 

^hich  without  doubt  have  such  power;  and  it  would 

^^ly  also  to  the  other  admitted  legal  powers  of  these 

'^orts,  which  may  be  abused  without  adequate  remedy. 

^  case  of  an  improper  exercise  of  the  power  of  attach- 

"'^nt  by  a  Court  of  law  or  equity,  or  by  either  branch 

^   the  High  Court  of  Parliament,  there  can  be  no 

'PPeal  \  'the  only  remedy  is  by  application  to  the  sense 

^^  justice  of  each  Ckmrt :  and  it  would  be  improper  to 

'Appose  that  any  one  of  them  would  be  more  likely  to 

abuse  the  power,  or  less  likely  to  grant  redress,  than 

*«iother. 

1*hat  the  rule  which  we  have  stated  does  prevail  with 
^'^'Pect  to  the  proceedings  of  the  High  Court  of  Par- 
liament is  proved  by  numerous  authorities.     Mr,  Jus- 
tice' Pofwys,  in  Regina  v.  Paty  {a\  says  that  "  the  House 
of  Cbmmods  is  a  great  Court,  and  all  things  done  by 
ibem  are  intended   to   have  been  rite  acta,   and  the 
in&Uer  need  not  be  so  specially  recited  in  their  warrants ; 
by  the  same  reason  as  we  commit  people  by  a  rule  of 
Oomt  of  two  lines,  and  such  commitments  are  held 

(a)  2X4.  /?«^.  lies. 
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goody  because  it  is  to  be  intended ,  that  we  nnderstand^ 
what  we  do."     Mr.  Justice  Blackslone  sajrs,  in  JBnra^^ 
Crosbys  Case  (a) :  **  Little  nice  objections  of  particiil 
\iords  and  forms,  and  ceremonies  of  execution,  are 
to  be  regarded  in  the  acts  of  the  House  of  CommoD^;  _ 
it  is  our  duty  to  presume  the  orders  of  that  Houses 
their  execution,  are  according  to  law.**     And 
sums  up  the  authority  thus :  ^*  There  can  be  no 
but  that  the  highest  regard  is  to  be  paid  to  all  the  ]> 
ceedings  of  either  of  those  Houses,  and  that  wberfe*^-^ 
the  contrary  does  tiot  plainbf  and  expressly  appearr^     j 
shall  be  presumed  that  they  act  within  their  jurisdiction^ 
and  agreeably  to  the  usages  of  parliament,  and  the  rules 
of  law  and  justice  " :  3  Havok.  P.  C.  219.  B.  2.  c.  15.S.  7&: 
Citations  may  be  multiplied  to  the  same  efiect.    Sir  ^^** 
Janes  in  Lord  Skajiesburys  Case  {b) :  ^^  Hie  coarse  of  ^^ 
Courts  ought  to  be  considered,  for  that  is  the  lawoftt-^* 
Court,''  <<  and  it  has  not  been  aflSrmed,  that  the  usage 
the  House  of  Lords  has  used  to  express  the  matter 
particularly  on  commitments  for  contempts,  and  theiv^ 
fore  I  shall  take  it  to  be  according  to  the  coarse  oi^^ 
Parliament."     Goidd  J.   in  Regina  v.  Paty  {e) :  •*  A^^ 
commitment  of  the  House  of  Commons,  which  is  su- 
perior  to  this   Court,**  ^Ms  not  reversible  for  form.* 
Lord  Tenierden^  in  Rex  v.  Hobhouse  (d)^  says :  **  We 
cannot  enquire  into  the  form  of  the  commitment,  even 
supposing  it  is  open   to  objection  on  the  groand  of 
informality." 

If,  then,  we  construe  the  warrant  of  the  Speaker  with 
only  the  same  respect  that  we  should  shew  to  a  writ 
out  of  any  of  the  Courts  of  Westmituter^  we  dearly 


(a)  S  WiU.  205. 
(c)  SLd  nay,  1106. 


(h)  G  Horn.  SL  TV. 
(a)  2  CkU.  Rep.  Sia 
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til  ink  we  ought  to  hold  it  to  be  valid.     From  the  three   Queen*t  Bench. 

first  pleas  we  know  that  in  fact  it  issued  in  a  matter  in *___ 

which  the  House  had  clearly  jurisdiction,  and  that  it        Oo§8n 
properly  issued;  and  in  its  form  there  is  nothing  to      Howakd. '; 
shew    the  contrary.     The  matter  in  the  ^  fourth  plea, 
though  it  does  not  shew  affirmatively  that  it  did  issue 
in  a  matter  within  their  jurisdiction,  does  not  shew  the 
contrary:  and,  as  the  order  is  within  the  scope  of  their 
general  jurisdiction,  we  cannot  say  that  it  was  unduly 
AAde.     Tlie  House  had  an  undoubted  right  to  order 
^e  plaintiff  into  custody,  and  to  have  him  brought  to 
the  bar,  and  had  also  as  much  right  over  its  own  forms 
^  any  other  court  has.     It  must  be  presumed  that  this 
^    the  right  form,  being  that  which  it  has  chosen  to 
^^^t:  and,  if  we  inform  ourselves  by  consulting  prece- 
dents, we  know  that  it  is  in  a  form  not  improper ;  for 
^**^*^  are  many  in  a  form  as  general  with  respect  to  the 
^^"^^ital,  and  some  equally  so  as  to  the  mandatory  part ; 
*^*'*«^ted  Report  of  the  Committee  of  Privilege  in  Howard 
^-  Gosset^  99.  101.  103,  104,  105.  Il5{a). 

^or  these  reasons  we  think  that  the  warrant  was 

^^lul.     And  the  difference  between  the  opinion  of  this 

^Urt  and  that  of  the  majority  of  the  Queen's  Bench  is 

^^y  this :  that  they  construe  the  warrant  as  they  would 

^t  of  a  magistrate,  we  construe  it  as  a  writ  from  a 

superior  Court.     The  authorities  relied  upon  by  them 

relate  to  the  warrants  and  commitments  of  magistrates ; 

they  do  not  apply  to  the  writs  and  mandates  of  superior 

(c)  Second  Report  from  <*  the  Select  Committee  appointed  to  enquire 
into  the  proceedings  of  the  action  of  Howard  v.  Gosset,  and  to  report 
their  obterrations  and  opinions  thereon  to  the  House.*'  Dated  SKMh  June 
1845.  •  Appendiiy  Nos.  4,  5. 
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Conrts,  still  less  to  those  of  either  branch  of  th< 
Court  of  Parliament. 

One  question  only  remains :  Was  the  warrwi 
as  to  authorise  all  the  trespasses  complained  o 
appears  to  us  that  we  ought  to  read  the  mandate] 
in  connexion  with  the  recital :  and,  so  readinj 
seems  to  us  clear  that  it  authorises  the  defend 
do  that  which  the  recited  order  commanded:  ▼! 
merely  to  take  the  plaintiflT,  but  to  bring  him 
bar.  In  this  respect  both  my  late  brother  JV 
and  my  brother  Coleridge,  and  we  think  rightly,  d 
from  Lord  Denman  and  my  brother  ffightmam 

We  agree  therefore  with  my  late  brother  Wi 
and  consider  this  warrant  as  valid ;  and  are  of  o 
also  that  the  defendant  was  justified  by  it  in  all 
he  did. 

And  for  these  reasons  we  think  that  the  judgn 
the  Court  of  Queen's  Bench  on  all  the  pleas  ou 
be  reversed. 

Judgment  rev 
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^^  Judges  who  usually  sat  in  Banc  in  this  Term  and 

Vacation  were, 

IxNrd  Denman  C.  J.  VI^ightman  X 

Patteson  J.  Erle  J. 


l^BiBERTON,  Clerk,  against  Colls,  Clerk.  Tiiundm,, 

^  ^     ^  '  jfpni  15th. 


o 


I ASE.    The  first  count  of  the  declaration  stated  that,   Caae  for 

slftoder  of  a 

before  and  at  the  time  of  the  committing  &c.,  clergyman. 
l^*^inuff  had  been  and  was  a  clergyman  of  the  United  statiog^onlt 

w%  .  spoken  of 

^p^^tiff*  in  bis  profession  as  follows  (with  innuendoes,  and  an  inducement  stating  only  that 
^"^^intiff  was  ricar  of  a  church,  and  defendant  a  clergyman,  and  that  plaintiff  had  always 
T'^T'^Ucted  himself  well  in  his  profession^ :  "  The  very  day  I  came  into  residence,  Dr.  P." 
)i^'*iiitiff)  *<seiit  for  me:  I  went  and  dined  with  him;  and  the  wine  must  have  been 


^j[]^^  for  2500^  or  2600/. :  but,  having  been  stupified  with  the  wine,  I  do  not  rightly 
^'^^Uiber.**    **  You  cannot  suppose  that  I  can  visit  a  man  who  so  cheated  me  at  my  first 


462  Q-  B.  EASTER  TERM, 

VoiumeX.      Church  of  England  and  Ireland  as  by  law  establisbei 
_____  in  Holy  Orders,  and  then  was  the  vicar  of  the  vicaraf 

Pembmton  ^p  Wandsworth  in  the  diocese  of  Winduster  in  Engkm 
Coils.  ^|^^|^  plaintiff  has  always  conducted  himself  in  his  sa 
coming.**  In-  function  and  character  of  a  clergyman  with  pie^»  bones 
"laintifffraudu-  ^^^  morality :  that  defendant  was  also  a  clergyman 
ite^wirfrom*^  the  United  Church  &c. :  yet  defendant,  well  knowing tl 
defencUnt  while  premises,  but  contriving  &c.  to  injure  plaintiff  and  al 
with  drugged     the  character  of  the  plaintiff,  and  to  degrade  bim  in  * 

sd'oount,       said  character  of  a  clergyman,  heretofore,  and  after 
spoken  of  plain-  passing  of  a  Certain  statute  made  &c.  (S  &  4  VicL  c.  ^ 
fesJon  (whh^     intituled  ^<  An  act  for  better  enforcing  church  discipllv 
|"°?*"f^' ^"^  to  wit  on  &c,  in  a  certain  discourse  which  defend 

no  lurtiier  ma-  ' 

terial  induce-      ^1,^^  )^^^  ^j^jj  Q^g  George  William  Cocterell  and  div 

ment)  as  fol-  ° 

lows :  **  Dr.  P.  other  good  and  worthy  subjects  &c.  of  and  concenii 

pUced  before  /*  ... 

me  a  bill.  I      plaintiff  and  of  and  concerning  him  in  his  said  prof! 

signed :  I  do         . 

not  know  for  sion  of  a  clergyman,  and  relating  to  himself  the  defaa 

was,  whether  ^^U  1"  the  presence  and  hearing  of  the  said  G.  IV.  ^ 

^x»?^foJ*^l  fo'^c'y  and  maliciously  spoke  and  published  of  and  cm 

T*  ^^S'b**'^  cerning  plaintiff  the  several  false,  scandalous,  maliciop 

Dr. p.:**  in-  and   defamatory   words  followincr  of  and    concemii 

nuendo,  that  "  ° 

plaintiff  had       plaintiff,  and  of  and  concerning:  him  in  his  said  profe 

obtained  the  .  ^ 

bill  from  de-  sion  of  a  clergyman  of  the  said  United  Church,  and  i 

fraud.  lating  to  himself,  the  said  defendant:  viz.  *<Theve 

age,**that  piSnl  ^ay  I "  (meaning  defendant)  "  came  into  residence,  I 

lif^ii*' hbT ^"^  P^f^berton ''  (meaximg  plainUff)  "sent  for  me*'  (ma 

Si^ndurt!*  *"2  defendant):  "I"  (meaning  defendant)  "went  a 

and,  by  reason 
thereof,  was 

prerented  from  Cordially  and  effectually  assisting  plaintiff  in  the  clerical  duties  and  spiri 

concerns  of  the  parish. 

On  motion  in  arrest  of  judgment,  after  vei^ct  for  plaintiff,  Held : 

That  the  1st  count  was  good,  because  the  words  there  set  forth  reflected  upon  dw  pi 

tiffin  his  profession. 

That  the  2d  count  was  bad,  because  the  words  there  did  not  so  reflect 
Vem're  de  doto  awarded. 
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dined  with  him"  (meaning  plaintiff);  "and  the  wine   Queen's  Bench. 

must  have  been  drugged;  for  I**  (meaning  defendant)   [__ 

**  took  but  two  glasses,  and  was  quite  stupified*    While     P*M»»»o>r 
in   this  condition.  Dr.  Pemberton^*  (meaning  plaintiff)        Colli. 
'*  pot  a  bill  into  my  hands,  and  requested  me  "  (mean- 
ing defendant)  "to  sign  it,  saying,  *CoZ&'"  (meaning 
defendant), "  *  just  put  your  name  to  this ;  I  wish  to  have 
it  as  a  security  for  the  payment  of  130/.  per  annum  for 
reading  for  you  at  the  new  church.'     I  "  (meaning  de- 
fendant) "  answered,  *  Well,  give  me  a  pen  and  I  will 
^%n  it;  but  I  thought  I  had  sufficiently  satisfied  you'" 
(meaning  plaintiff).     *< Immediately  I"  (meaning  de- 
fendant)  "had  signed   it.   Dr.  Pemberton^^  (meaning 
plaintiff)  "snatched  it  up  and  walked  to  the  fire  in 
<>fder  to  dry  the  signature,  and,  laughing,  said,  *  This 
^lU  be  quite  safe:  I '"  (meaning  plaintiff )  "*  will  take 
«re  of  this.'     The  bill,  I "  (meaning  defendant)  « think, 
'^^s  drawn  for  2500/.  or  2600/. :  but,  having  been  stu- 
pified  with  the  wine,  I"  (meaning  defendant)  "do  not 
"g^lly  remember."  And,  in  another  part  of  the  same  dis- 
^^rse  whidi  defendant  then  had  with  the  said  G.  W.  C. 
^^  fttid  concerning  plaintiff,  the  defendant,  in  the  pre- 
s^Oce  and  hearing  of  the  said  G.  W.  C,  falsely  and  mali- 
^'^Usly  spoke  and  published  of  and  concerning  plaintiff 
*^  other  false  &c  words  following  of  and  concerning 
P^^tiff,  and  of  and  concerning  him  in  his  said  profes- 
^lon  of  a  clergyman  as  aforesaid,  and  of  and  relating  to 
himself  the  defendant,  viz. :  "  You  cannot  suppose  that 
^  *'  (meaning  defendant)  "  can  visit  a  man "  (meaning 
plaintiff)  "who  so  cheated  me"  (meaning  defendant) 
at  my  first  coming"  (thereby  meaning  that  plaintiff 
^^d  fraudulently  obtained  the  said  bill  from  defendant, 
wnjis  the,  defendant,  was  stupified  with  drugged  wine). 
*^^«  X.  N.  8.  H  II 
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The  second  count  stated :  That,  after  the  passing.) 
the  statute  &c.,  to  wit  on  &C.,  defendant,  further  oo 
triving  &c.  to  injure  plaintiff  and  to  degrade  him  in  k 
said  character  of  a  clergyman,  in  a  certain  other  di 
course  which  defendant  then  had  with  a  certain  ocfa 
person,  to  wit  one  Charles  Haydon^  and  divcars  oth 
good  &c.,  of  and  concerning  plaintiff,  and  of  and  oo 
cerning  him  in  his  said  profession  of  a  clergyman  of  I 
said  united  church,  and  relating  to  himself,  defisndm 
in  the  presence  and  hearing  of  the  said  Charles  i^ufA 
and  in  the  presence  and  hearing  of  the  said  other  go 
&&,  falsely  and  maliciously  spoke  and  published  of  m 
concerning  plaintiff,  and  of  and  concerning  him  in  ii 
said  profession,  the  several  false  &c.  words  followki 
of  and  concerning  plaintiff,  and  of  and  ooncenmi 
him  in  his  said  profession  of  a  clergyman  as  aforesiii 
and  relating  to  himself  the  defendant,  viz.  *^  Dr.  Pern 
berton^*  (meaning  plaintiff)  ^'  placed  before  me**  (roeu: 
ing  defendant)  ^*  a  bill.  I  *^  (meaning  defendan 
*<  signed :  I "  (meaning  defendant)  ^^  do  not  know  fc 
what  amount  it  was,  whether  for  2000/.  of  30002^ ;  b 
I ''  (meaning  defendant)  **  was  completely  pigeoned  b 
Dr.  Pemberton**  (meaning  plaintiff;  thereby  meaani 
that  plaintiff  had  obtained  the  said  bill  from  deiena 
ant  by  fraud). 

There  was  a  third  count,  which  it  is  unnecessaiy  ' 
state. 

The  declaration  concluded  by  averring  that,  by  meal 
of  the  premises,  plaintiff  has  been  and  is  greatly  injure 
in  his  said  character  and  profession  of  a  clergyman,  an 
brought  into  public  scandal  &c. ;  insomuch  that  divei 
neighbours  &c.  have,  by  reason  &c.,  suspected  and  b 
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liered,  and  still  suspect  &c,  plaintiff  to  have  been  guilty   Q«««»'«  Bench. 

of  the  misconduct  so  imputed  to  him  by  defendant,  and  to  !__ 

be  a  person  of  immoral  and  irreligious  character.  And  PMf«**ww 
also,  by  means  of  the  premises,  the  said  G.  fV.  Cockerellj  .Cotu. 
then  being  the  curate  of  the  plaintiff  in  the  said  parish 
of  Wandsworihf  did  suspect  and  believe  plaintiff  to  have 
been  guilty  of  die  misconduct  so  as  aforesaid  imputed 
to  plaintiff  by  defendant,  and  then,  and  for  a  long 
IHice  of  time,  to  wit  &c.,  during  all  which  time  the  said 
^*  W,  C.  continued  to  be  the  curate  of  plaintiff  in  the 
said  parish,  the  said  G.  fV.  C,  by  reason  of  the  pre- 
mises, and  by  reason  of  his  so  suspecting  &c.  as  afore- 
^^hI,  was  prevented  from  cordially  and  effectually  acting 
^ith  and  assisting  plaintiff  in  the  clerical  duties  and  the 
^uritual  concerns  of  the  said  parbh  as  he  otherwise 
^oqM  have  done.  Other  special  damage  was  laid» 
^bich  it  is  unnecessary  to  state  (a). 

Pleas.  1.  Not  Guilty.  Issue  thereon.  2*  As  to  that 
Ptttl,  and  so  much,  of  the  said  declaration,  wherein  it  is 
alleged  that  by  means  of  the  premises  the  said  G.  W* 
^^ierell  &c.  (reciting  the  special  damage  first  above  set 
"^^tb) ;  and  that  also  by  means  of  the  premises  &c.  (re- 
^ting  the  other  special  damage) :  defendant  says :  That 
^e  said  supposed  occurrences,  matters  and  things  as 
aforesaid  in  this  plea  mentioned  did  not,  nor  did  any  or 
^^her  of  them,  or  any  part  thereof  respectively,  occur, 
"•Ppen  or  arise  through  or  by  means  or  by  reason  of 
^^  premises  in  the  declaration  mentioned,  or  any  or 
^uier  of  them  or  any  part  thereof,  in  manner  and  form 

V*)   There  was  do  evidence  of  it  at  the  trialf  and  the  Lord  Chief 
^""^^^  10  directed  the  jury. 

H  H   2 


46e 


Q.  B.  EASTER  TERM, 


Folume  X, 

1847. 


PlMBRRTON 
V. 

Colls. 


as  in  the  said  declaration   is  in   that  behalf  alleged.^ 
Conclusion  to  the  country*     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.)  at  tl^^ 
Kingston  Spring  Assizes,  1846,  a  verdict  was  foond  f^^ 
the  plaintiff  on  the  first  and  second  counts  with  20C^^ 
damages  {a).  In  EcLster  term,  1 846,  Shee  Serjt  obtaioi^^^ 
a  rule  to  shew  cause  why  the  judgment  should  not  | 
arrested  on  the  ground  that  no  actionable  slander  ^^.j 
peared  on  the  record  ;  or  why  a  venire  de  novo  shc^t^  ] 
not  be  awarded,  or  a  new  trial  had.  He  cited  note  ^  j 
to  Hambleton  v.  Veere  {b). 


Chambers  and  Peacock  now  shewed  cause  (c).  If  on^^J 
one  of  the  counts  be  good,  judgment  will  not  be 
rested,  but  a  venire  de  novo  awarded  {d).  But  bo 
the  first  and  the  second  count  are  good;  for  each 
out  a  slander  actionable  even  without  special  daaui; 
Causing  a  person,  under  the  influence  of  drugs,  tosij 
that  which  he  is  disabled  from  understanding  is  a  chfr 
of  the  class  mentioned  in  2  Haxvk.  P.  C.  IIS.  (7th 
b.  L  c.71«  s.  1.,  as  punishable  at  common  law: 
the  charge  need  not  appear,  in  a  count  for  slander,  wi 
the  precision  required  in  an  indictment.  But»  furth< 
the  plaintiff  is  averred  to  have  been  a  clerk  in  Hd.^^ 
Orders ;  the  words  had  reference  to  him  in  that  chara^^ 
ter,  and  were  injurious  to  him  in  his  profession,  ao^ 


(a)  llie  verdict  was  taken  without  excluding  any  part  of  the  spcdil 
damage :  but  it  was  agreed,  on  the  discussion  in  Banc,  that  there  was  no 
foundation  for  a  verdict  except  as  to  the  damage  ibowe  leC  forth ;  and  tiM 
case  was  argued  as  if  the  form  of  the  postea  had  excluded  any  other. 

(6)  2  ITms.  Sound.  171  a.  6th  ed.     And  see  note  (6),  ibid. 

(r)  Before  Lord  Denman  C.  J.,  Patieson,  Wig/Uman  and  Brie  J& 

(</)  See  Daj/  v.  Robinson,  I  A.  i  E.  554.  ;  EmpwH  T.  Griffin^  1 1  Jt. 
j-  E,  186. 
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^ere  therefore  actionable,  according  to  the  rule  laid        1847. 

down  in  1  Starkie  on  Slander^  117,  et  seq.  (2d  ed.),  c.  S. 

-The  charge  was  one  which  might  have  subjected  him  to  ▼• 

suspension  or  deprivation,  to  ecclesiastical  censure,  or 
^<>    punishment  under  the  Church  Discipline  Act,  8  & 
*   f^kt.  c.  S6.     Ayliffiy   Parerg.    208,    states,    as   the 
<5auses  of  deprivation  generally,  want  of  capacity,  con- 
tempt, and  crimes ;  and  then,  in  a  more  particular  enu- 
meration, speaks  of  'Mrreligion,  gross  scandal;  some 
l^einous    crime,    as    murder,    manslaughter,    perjury, 
fofgery,  &c,"     The  charge  in  question  implies  at  least 
a    «« gross  scandal.''     Again,  Ayliffe^  ib.  288,   treats  the 
offences  punishable  by  ecclesiastical  jurisdiction  as  form- 
in  c^  three  classes,  the  second  comprehending  those  con- 
trary  "to  justice  towards  our  neighbour,"   of  which 
Und  are   simony,   usury,   defamation,   subornation   of 
perjury  in  an   ecclesiastical    Court,*'  &c.      But,  inde- 
pendently of  ecclesiastical  punishment  or  loss  of  pro- 
fessional advantage,  the  words  are  slanderous  as  tending 
^  lessen  the  plaintiff's  efficiency  in  his  profession,  and 
^^  this  ground  are  actionable,  as  it  is  to  say  of  a  phy- 
^^cian  that  he  is  "  no  scholar ; "  Camdry  v.  Highley  {a) : 
^f  a  barrister  that  he  is  "  a  dunce ; "  Peard  v.  Jones  (i) : 
^^  to  slander  a  justice  of  peace  in  his  office  (though  no 
pecuniary  loss  can  follow);  or  to  say  of  a  tradesman 
^bat  he  is  insolvent,  though  the  words  be  not  coupled 
with  any  mention  of  his    dealings  in   trade;  1  Stark. 
Sand.  119,  ISO,  139.  c.  3.    \Patteson  J.  Insolvency  has 
a  direct  reference  to  the  tradesman's  ability  to  carry  on 
his  business.     But  would  it  be  actionable  to  say  of  a 
tradesroao,  without  reference  to  his  business,  that  he 

(a)  Cro,  Cur.  370.  (6)  Cro,  Car.  382, 
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Volume  X.     had  been  guilty  of  fraud  ?]    To  say  that  a  clergym 
*       has  committed  such  an  offence  implies  that  be  is  n 


Pbmbb&ioic     competent  to  carry  on  his  profession.      {PaUaan 
CoLu.        Then  you  would  contend  that  any  vituperative  woi 

spoken  of  a  clergyman,  are  actionable.]  The  distinctS^ 
applying  to  this  point  is  thus  laid  down  by  Mr.  SUnrlr^^^ 
*^  Where  the  oflSce,  profession,  or  employment  of 
plaintifl^  requires  great  talent  and  high  mental 
ments,  general  words,  imputing  want  of  ability, 
actionable*  without  express  reference  to  his  particular 
character,  for  they  necessarily  include  an  ability"  ^io- 
abilily  (a) )  '^  to  discharge  the  duties  of  such  a  situation* 
but  where  the  employment  is  of  a  mere  mechanical  nato^^^ 
the  words  to  be  actionable  must  be  applied  to  it  dear  '^' 
and  unequivocally:"  1  Stark.  Stand.  135.  Bhmden  ^' 
Eustace  (b)  is  an  instance  in  which  general  words  we" 
held  actionable  because  they  implied  unfitness  for  a  pf'"^^ 


usually  filled  by  an  officer  of  skill  and  responsibility.  '""^'^^ 


cases  of  the  physician  and  barrister  turn  upon  the  santr:^^^^ 
principle.    To  charge  a  physician  with  insolvency  woal^ 
not  be  actionable.     The  principle  contended  for  is  als^=*--^ 
explained  in  the  following  passage.     **  Where  a  persc:::::^^^ 
holds  an  ofiice  or  situation,  in  which  great  tmst  ai 
confidence  must  be  reposed  in  him,  words  whkh 
peach  his  integrity  generally,  though  they  contain 
express   reference  to  his  office,  are  actionable;  sin 
they  must  necessarily  attach  to  him  in  his   particaL 
character,    and   virtually    represent  him    as    unfit 
hold   that  office  or  situation:"    1  Stark.  Stand.  IS^ 
The  author  adds,  as  examples,    the  dictum  in 

(a)  So  in  1st  edit.  p.  132.  (b)  Cm,  J.  504. 
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Tofmuend  v.  Dr.  Hughes  (a),   that  to  say  of  a  bishop   Queen's  Bench. 

be  18  a  wicked  inan  "  is  actionable ;  and  the  decision    *__ 

I"  Haw  V.  Prin  (i),  that  an  action  lies  for  saying  of  a     PnoiaToir 
'stjce  of  peace  that  he  was  ^^  a  Jacobite,  and  for  bringing        Colu. 

the  Prince  of  Wales  and  popery."  In  the  present 
i8c^  thereforey  it  is  sufficient  that,  the  plaintiff  being  a 
ergjman,  the  defendant  accused  him  of  fraud.  So  it 
OQld  be  actionable  to  call  a  military  officer  a  coward, 
^ougb  without  express  reference  to  his  profession. 
^€titeson  J.  The  words  here  are  laid  as  spoken  of  the 
iaiotiff  in  his  profession ;  but  they  do  not  purport, 
id  are  not  shewn  by  innuendo,  to  be  so.  According 
h  jour  argument,  that  allegation  may  be  struck  out.] 
-  is  enough  that  he  was  a  clergyman  when  they  were 
x^n.  lErle  J.  Is  there  any  authority  for  saying, 
SKienUy»  that  words  tending  to  bring  a  person  who 
a  clergyman  into  disrespect  are  therefore  actionable?] 
Tone  has  been  found,  but  the  dictum  in  Taamsend  v. 
^«  Bughes  (a).  It  has  been  held  that  to  say  of  an  at- 
CMmey  that  he  '^hath  the  falling  sickness"  is  action- 
ble, because  that  disables  him  in  his  profession;  Taylor 
h  JPetfs  Case  (c). 

I*urther,  if  it  were  necessary  to  rely  on  special 
^Aoaage^  the  plaintiff's  loss  of  aid  from  his  curate  is 
Boffident,   with  the  other  averments,   to  maintain  the 


(«)  2  Modi  150.  160.  The  dictum  (by  Scroggt  J*)  seems  to  have 
°^  IvoDouiiced  with  reference  to  actions  of  scuidalum  magnatumi 
S'^tUiM  on  Stat.  2  JL  2.  c.  5.     And  see  the  judgments  of  Jtkins  J.  and 

(*)  i5roft,652.  i  S.C.7  Udd.  107. 

(O  1  MoB.  Abr.  SS.f  Action  tur  Cam  (S),  pi.  21.     But  see,  as  to  S.  C, 
^  '^^^f  Action  Jiw  Cwe  (H),  pi.  5. 
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charged  being  punishable  at  common  law.    It  is,  indei 


FucuaioN  gjjjjgd  in  2  Hawk.  P.  C.  113.,  b.  1.  c  71.  s.  1^  that  - 
.CoLu.  acts  so  punishable  as  cheats  are  *^  deceitful  practices* 
defrauding  or  endeavouring  to  defraud  another  of 
known  right  by  means  of  some  artful  device,  contrary 
the  plain  rules  of  common  honesty ;  as  by  playing  w 
false  dice ;  or  by  causing  an  illiterate  person  to  execott 
deed  to  his  prejudice,  by  reading  it  over  to  him  in  won 
different  from  those  in  which  it  was  written : "  to  whic 
other  examples  of  the  same  kind  are  added.  But  it 
observed,  in  2  East's  P.  C  817,  that  Hawki/is  herelaj 
down  the  law  too  indiscriminately.  And  his  doctrio 
unless  limited  to  cases  where  the  fraud  in  some  wa 
afiects  or  may  affect  the  public,  is  contrary  to  mar 
other  authorities ;  Rex  v.  Wheatly{a\  Hex  v.  Haynes(l 
Rex  v.  Pywell  (c),  2  Russ.  on  Crimes^  282  (3d  ed),  B. 
c.  31.  s.  1«  In  Savile  v.  Jardine  (d)  it  was  held  that  tl 
spoken  words  ^^  cheat "  and  ^^  swindler "  did  not  co 
tain  any  actionable  slander.  Then  as  to  the  seooi 
point.  [Patteson  J.  The  argument  seems  to  go  t 
length  of  making  it  actionable  to  say  of  a  clergyman  tl 
he  has  done  any  thing  wrong*]  The  proposition  tl 
words  of  reproach  are  actionable  if  they  tend  to  pre 
a  man  unfit  for  his  profession,  though  they  do  not  a 
nect  any  imputation  with  it,  contradicts  the  law  L 
down  by  Lord  Denman  C.  J.,  delivering  the  judgm< 
of  this  Court  in  Ayrc  v.  Craven  (r).  In  Parrat  v.  C 
penier{g)f  there  cited,  it  was  held  not  actionable  to  ] 

(a)  2  Burr.  1 125.  (b)  4  M.jrS,  214. 

(c)  1  Sttark.  N.  P.  C.  402.     See  JUgina  ▼.  Alenrick,  5  Q.  B.  49, 
id)  2  H.  BL  531.  (0  ZA.^E.^. 

(g)  Cro,  EHz.  502. ;  &  C.  Noij,  64. 
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of  a  clergyman  that  he  was  an  adulterer ;  though  it  was   Qv«e/i*f  Benek. 

urged  that  the  words  **  be  very  slanderous  to  the  plain*  * 

tifl;   and  touch  him  in  his  credit  and  profit,  and  are     Fsmbbetom 
cause  of  deprivatioui  if  they  be  true/'     The  position  in        Coua 
Lord  Tawnsend  v.  Dr.  Htighet^a)^  that  it  is  actionable  to 
say  of  a  bishop  ''  he  is  a  wicked. roan ''  was  only  an  in- 
cidental dictum ;  and  the  principal  decision  there  cannot 
be  considered  an  authority  in  the  present  case*    As  to 
the   special  damage :    the  neglect  of  a  curate  to  co« 
operate  efBciently  with  his  rector  cannot  be  held  a  legi- 
timate consequence  of  the  slander ;  and  it  is  an  injury' 
^  others  rather  tlian  to  him.     [Patteson  J.    The  de- 
fendant's chief  difficulty  is  on  the  first  count ;  for  that 
Goes  state  a  transaction  with  the  plaintiff  as  a  clergy- 
'"^nj    Not  in  respect  of  his  clerical  duty.    [Patteson  J. 
^^  relates  to  a  contract  between  two  clergymen  for  the 
Performance  by  one  of  part  of  the  other's  duties.     And 
^he  words  charge  that  the  plaintiff  cheated  the  defendant 
tt^  that  transaction.     To  arrest  the  judgment^  you  must 
^ew  that  both  counts  are  bad.     If  one  is  good,  the 
^^urt  will  only  grant  a  venire   de   novo.]     There  is 
tithing  in  the  words  necessarily  affecting  the  plaintiff  as 
^  clergyman,  except  an  abuse  of  hospitality,  which  would 
^  imrooraly  but  was  not  so  great  an  imputation  upon 
^is  character  as  those  in  Ayre  v.  Craven  (6)  and  Parrot 
^  Carpenter  (r).     [Lord  Denman  C.  J.    A  fraud  is  im- 
puted here  which  could  have  occurred  only  in  the  course 
of  the  plaintiff's  official  transactions  as  a  clergyman.] 
The  worda  "  came  into  residence  "  and  "  reading  for 
you  at  the  new  church  "  do  not  necessarily  raise  that 
inference.     If  such  an  inference  was  material  to  the 

(a)  S  Mod.  160.  (6)  2  J.  f  E.  9. 

(c)  Cro.  SHx.  609, ;  S.  C  Noy,  64. 
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Fohme  X.     plaintiff*s  case,  it  should  have  been  led  to  by  prapi 
[___  averment;  Alexander  v.  Angle {a)^  Goldstein  y.  JRm {I 


PucBBRTov  2Xry  y.  uBoWiMoii  (c),  Gompettz  v.  Leoy{d).  [Erie 
CoLia.  Can  you  suggest  any  ^^  reading''  ^^  at  the  new  chord 
which  would  not  be  reading  as  a  clergyman?]  *£ 
reading,  at  all  events,  is  no  essential  part  of  the  tn^ 
action  which  is  the  matter  of  charge.  It  is  only  a  s^ 
ject  introduced  in  the  course  of  the  supposed  fraudolc 
proceeding,  and  to  give  it  facility.  The  parties  we 
not  bargaining  as  to  the  church  at  that  time.  ^Patie$(m  • 
Suppose  there  had  been  no  new  church,  and  the  nefl 
tion  of  it  by  the  defendant  as  having  come  in  qoestic: 
on  the  supposed  visit  had  been  all  a  fiction,  would  n^ 
the  words  still  have  been  actionable  (e)  as  relating  to 
matter  in  the  plaintifiPs  profession  ?]  The  words  inc 
port  nothing,  at  the  utmost,  but  an  oflence  cognizabi 
in  the  ecclesiastical  courts;  and  it  is  said  in  1  SUm 
Stand*  24.  c  1.,  that  *^  words  imputing  an  offenc 
merely  spiritual,  are  not  in  themselves  actionable ;"  bi 
cause  '*  the  person  slandered  may,  for  such  words,  ii 
stitute  a  suit  in  the  spiritual  Court;  and  "  **  if  an  actic 
were  to  be  entertained  in  a  temporal  Court,  the  par 
would  be  twice  punished  for  the  same  words."  **  Where 
therefore,  ^*  oral  defamation  concerns  matter  mere 
spiritual,  and  determinable  in  the  ecclesiastical  Coa 
as  if  it  impute  adultery,  fornication,  or  heresy,  it  is  ' 
ground  of  action  at  common  law."  The  conveiae 
that  rule  was  maintained  in  Evans  v.  Gnyn(g)i  wfafl 
many  authorities  on  the  subject  are  collected. 

Gar.  adn^m 

(o)  1  Cro,  i  J,  143. ;  S.CfBs  Angle  v.  Jtexandar,  7  Bing.  119. 
(6)  6B.iC.  154.     Judgment  of  K.  B.  affirmed  in  Exch.  Gh.,  (^ 
ti€in  ▼.  Fott,  4  Bmg.  489. 
(cj  1  J.i  E.  554.  (d)  9ji.^R^ 

(e)  See  Rex  ▼.  Hornet  2  Cowp.  672.  679.  (g)  5  Q.  A  844 
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Ix>rd    DeNMAN   C.  J.,   in    this   term   (Mo^  8th),    de-    Queen's  Bench 


livered  the  jadgment  of  the  Court. 

Withoot  entering  into  a  lengthened  examination  of 
the  decisions  on  the  questions  raised,  we  think  it  enough 
to  say  that  the  imputation  cast  on  the  plaintiff  by  the 
words  set  forth  in  the  first  count  appears  to  us  to  re- 
flect on  the  plaintiff  in  his  professional  character ;  and 
that  cast  on  him  in  the  second  count  does  not  so  affect 
him  vritfain  the  meaning  of  the  cases. 

The  consequence  is,  as  the  damages  were  taken  on 

^1^^  two  jointly,  that  a  venire  de  novo  must  be  awarded, 

that  the  damages  may  be  assessed  on  the  good  count 
only. 

Rale  absolute  for  a  venire  de  novo  (a). 

(a)  See  Le  Fanu  ▼.  Makomton,  I  H.  L,  Co,  6S7. 
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Dob  dem.  Plumeb  against  Mainbt. 


Thursday, 
April  15th. 


Fi'^CTMENT  for  messuages  and  land  in  the  parish  Premises  were 

•  ^  demised  under 

of  Lind/ldd,  Sussex,    Demise,  lOth  December  ISifS.  a  written  agree- 

,         ment,  dated 

v)n  the  trial,  before  fVilde  C.  J.,  at  the  Sussex  Spring  4th  August 

A  1 845  *'  the 

Assizes,  1847,  it  appeared  that  the  lessor  of  the  plaintiff,  tenancy  to  be 
*^^g  mortgagee  of  the  premises,  entered  into  the  fol-  ^^/^ 
*^^ing  agreement,  in  writing,  with  the  defendant.  ^xt*at*2e 

**  Terms  and  conditions  for  lettinc  Tcnmland  farm  and  '*°*?f  ^^^'• 

°  payable  half- 

'I^^Hy,  ••except  the  last  half  year,  which  portion  of  rent  shall  be  paid  on  or  before  the  1st 
in  that  year,  and  to  be  deemed  then  due  for  all  legal  remedies  for  recovering  rent 
Tenant  •'  to  allow  the  landlord,  or  incoming  tenant,  in  the  last  year,  to  enter  on 


m 

'*^  jliay,  to  make  fallows,  and  carry  out  the  manure,**  for  which  compensation  was  to  be 
^y»  ate.  Tenant  to  have  <*  the  use  of  the  bams  for  stacking  and  threshing  the  crops  of 
^^^ut^mr  tiU  Uie  1st  day  of  1/qy  after  the  tenancy.** 

^•Id,  that  these  stipulations  did  not  necessarily  import  that  the  tenancy  was  to  be  ex- 
bcyoad  tlia  first  year. 
acntly,  that  the  tenancy  was  determined  by  a  notice  dated  24th  March  1846,  to 
tet  year* 
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premises,  and  land  called  the  lAme  Pits^  in  Xfindjidd^     j^ 
possession  of  Mr.  John  Plumer  as  mortgagee,  to     ^f^e 
undersigned   tenant      The  tenant  has  purchased     ^fj^ 
present  crops,  and  feeding  of  the  aftergrass,  and    Y^nlf 
dressings  and  seeds  sown,  now  taken  possession  oF  by 
fV.  Plumer i  under  a  writ  of  possession,  for  the  sum  c( 
150/.     The  tenancy  to  be  from  year  to  year  fit>^ 
Michaelmas  next,  at  the  net  yearly  sum  of  551^  payable 
half  yearly  at  Ladt^  Day  and  MichaelmaSf  except  tt^^ 
last  half  year,  which  portion  of  rent  shall  be  paid  on  ^^^ 
before  the  1st  August  in  that  year,  and  to  be  deem^^^ 
then  due  for  all  legal  remedies  for  recovering  rent    -^^ 
arrear,  any  law  or  usage  to  the  contrary  notwithstan^^* 
ing.     The  tenant  to  dress  the  arable  and  meadow  lan^^^ 
in  due  course  of  husbandry,  so  as  to  keep  the  same        ^^ 
good  h^art  and  condition :  to  allow  the  landlord,  or  i 
coming  tenant,  in  the  last  year,  to  enter  on  the  first  d 
of  Maj/y  to  make  fallows  and  carry  out  the  manure, 
which  a  compensation  for  rent  and  taxes,  and  also 
manure  in  the  yard  or  on  the  mixen  on  the  premis 
shall  be  allowed,  according  to  the  custom  of  the  coi 
try.     He  shall  keep  the  houses,  buildings,  fences,  gft- 
and  trees   in   tenantable  repair,   being  allowed  ro 
timber  by  the  landlord  upon  or  within  three  miles 
the  premises.     The  tenant  shall  not  underlet  any  p^^ 
of  the  premises,  or  use  or  suffer  the  same  to  be  used 
a  beer  shop,  and  shall  allow  the  landlord  at  all  season-^ 
able  times  to  enter  and  view  the  condition  of  the  pre- 
mises: and,  in  all  respects  not  herein  mentioned,  the 
tenant  shall  cultivate  the  farm  according  to  the  custom 
of  the  country,  in  like  manner  as  if  the  cultivation  atid 
management  thereof  were  herein  particularised  :  and  to 
be  allowed  the  use  of  the  barns  for  stacking  and  thresh* 
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ing  the  crops  of  the  last  year  till  the  first  day  of  May  Quwn't  Bench. 

after  the  tenancy,  and  the  manure  so  made  to  be  paid  ' 

for  accordinir  to  the  custom  of  the  country.     And  the      ^»  <*««• 
said  farm  and  premises  are  so  let  accordingly.    Witness  ▼• 

our  hands  the  4th  August  1845. 

**  2>.  Siedman,  agent  for  Mr.  Plumer. 

^' J.  H.  Mainly r 

Under  this  agreement^  defendant  came  into  posses- 
iion  :  and,  on  26th  March  1846,  he  was  served  with  a 
notice  to  quit  at  Michaelmas  1846.  It  was  contended 
^  the  trials  on  his  behalf  that  the  terms  of  the  agree- 
^etit  necessarily  imported  that  the  tenancy  was  to  last 
^<youd  the  first  year.  Wilde  C.  J.  held  that  the  notice 
-^  quit  determined  the  tenancy  at  Michaelmas  1846. 
'^^rdict  for  plaintiff. 

Shee  Serjt.  now  moved  for  a  new  trial  on  the  ground 

*^  misdirection ;  and  contended  that,  taking  tbe  whole 

S>^eement  together,  it  was  not  intended  that  the  land- 

^^  should  have  power  to  determine  the  tenancy  at  the 

•*Ul  of  the  first  year.     The  words  "  in  the  last  year  " 

''^port  that  more  than  a  year's  tenancy  was  intended ;  for 

^'^stance,  the  rent  for  the  "  last  half  year  "  is  to  be  paid 

^^  the  first  of  August  in  that  year,  and  to  be  deemed 

^U  due :  if  this  applies  to  the  first  year,  the  tenant 

^as  liable  to  be  turned  out,  on  failure  of  payment  of 

^t,  before  he  could  have   received  any  benefit  from 

the  farm.      Again :  in  the   *^  last  year  "  the  tenant  is 

to  allow  the  landlord  or  incoming  tenant  to  enter  on 

tbe  first  day  of  May  to  make  fallows :  it  cannot  have 

teeo  contemplated  that  this  should  take  place  in  the 

6nX  year,  the  tenancy  having  commenced  at  Michael^ 
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mas.    The  same  intention  is  evident  from  the  rest 
the  stipulations. 

Lord  Denman  C.  J.    These  observations  only  sh&^ 
what  was  contemplated  by  the  parties  as  possible 
probable ;  not  any  binding  arrangement     Certain 
tingencies  are  provided  for,  in  case  the  tenancy  shoo! 
last  for  more  than  one  year.     But  the  agreement  d 
not,  therefore,  create  a  tenancy  necessarUy  tor  moi 
than  one  year. 

Patteson,  WioHTMAN  and  Erle  Js.  concurred. 

Rule  refused  (t 

(a)  Reported  by  H.  Menvale^  E«|. 


•^re 


.Ja). 


April  16tb. 


Where  land  has 
been  improved 
in  value  by 
building,  be- 
tween the 
owner's  death 
and  the  grant  of 
administration 
to  his  estate, 
stamp  duty  on 
the  letters  of 
administration 
is  payable  for 
the  improved 
value. 


Doe  on  the  several  demises  of  Richabds  c 

Another  against  Evans. 

"E^JECTMENT  for  leasehold  premises  in  CUamargms 
shire. 


On  the  trial,   before   WigtUman  J.,  at  the 
ganshire    Spring   Assizes,     184^,    the   lessor   of       ^ 
plaintiff,  who  claimed  as  administrator,  offered  in 
dence  letters  of  administration,  which  bore  the  proper 
stamp  for  an  estate  sworn  under  lOOiL     Between  die 
time  of  the  intestate's  death  and  the  time  of  taking  out 
administration,  the  value  of  the  property  in  dispute  had 
been  much  increased  by  building.     Evidence  was  given 
that  the  value  of  the  property  at  the  time  of  administra* 
tion  granted  was  more  than  100/. :  and  it  was  objeded 
that  the  stamp  duty  was  to  be  regulated  by  the  valae  u, 
that  time,  and  not  by  the  value  at  the  time  of  the  intes* 
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f*s  decease.     The  jury  found,  in  answer  to  questions  <l«««»*«  Bauk, 

the  learned  Judge,  that  the  property  was  not  worth L_ 

^  when  the  intestate  died,  and  that  it  was  worth      hxch^am 
re   than    100/.   when  administration  was    granted.      ^^* 
e  learned  Judge  received  the  letters  of  administra- 
1  in  evidence,  and  directed  a  verdict  for  the  lieasor 
the  plaintiff,  subject  to  a  motion  to  enter  the  verdict 
the  defendant  on  the  above  objection  to  the  stamp. 
CkiUonj  in  last  Easier  Term,  obtained  a  rule  nisi  ac« 
■Singly. 

■ 

• 

Svans  and  Daxdson  now  shewed  cause.  This  is  a 
esdon  upon  which  no  authority  b  to  be  found: 
I  on  principle  it  is  clear  that  the  value  of  pro- 
*ty,  for  the  purpose  of  stamp  duty  on  |Ht>bate 
J  letters  of  administration,  must  be  taken  at  the 
le  when  such  property  was  in  possession  of  the 
ceased.  By  stat  55  G.  S.  c.  184.  s;  38.,  before 
>bate  or  letters  of  administration   can  be  granted, 

aflSdavit  is  required  that  the  "estate  and  effects 
ike  deceased^  for  or  in  respect  of  which  the  pnn 
te  or  letters  of  administration  is  or  are  to  be 
uited,  exclusive  of  what  the  deceased  shall  have  been 
tutted  rf  or  entitled  to  as  trustee  "  &c.  "  are  under 
^  value  of  a  certain  sum  to  be  therein  specified  "  &c. 

this  case,  the  estate  of  the  deceased  was  not  of  the 
loe  of  100/.,  and  the  letters  were  properly  stamped, 
le  stamp  laws  are  to  be  construed  in  favour  of  the 
)|ecL  {Patteson  J.  If  the  land  had  risen  in  value 
a  railway  coming  near  it,  or  by  drainage,  would  not 
duty  be  payable  on  the  improved  value  ?  The  diffi- 
y  I  feel  is  to  separate  the  improved  value  from  the 
lus  of  the  property  which  was  possessed  by  the  de* 
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that  there  never  was  any  value  or  consideration  for 
acceptance  of  the  bill,  or  for  the  payment  by  defeDda.^t 
of  the  amount  thereof,  or  of  any  part  thereofi  and  tk^ 
plaintiff  always  held  and  still  holds  the  bill  witbt^c^^ 
value  or  consideration  ;  and  also  for  that  the  repli< 
is  double,  in  denying,  as  well  that  the  bill  was 
for  the  accommodation  of  the  drawer,  as  that  the  dnm* 
paid  the  amount  of  the  bill  to  the  plaintiff. 

An  order  having  been  made  by  Erie  J.  at  chamber' 
for  setting  aside  the  above  demurrer  as  fnvolous : 


I 
t 


Bramwell  now  moved  (a)  for  a  rule  to  shew  cause  wl 
the  order  should  not  be  rescinded.   The  demurrer  is  wi 
founded.    The  question  is  whether  the  plea  is  double  ^ 
it  is,  the  replication  certainly  cannot  be  objected  to 
duplicity.     But  the  plea  is  not  double.     It  alleges,  fi 
that  the  defendant  accepted  the  bill  for  the  accoi 
tion  of  the  drawer.     That  allegation  of  itself  would^   ^ 
course,  be  no  answer  to  the  indorsee.     The  plea  thcss'ie- 
fore  goes  on  to  allege,  secondly,  that  the  indorsee  btf^ 
been  paid  by  the  drawer.     The  latter  allegatioa  al^^ 
would  by  itself  be  no  answer  to  the  indorsee,  for,  if  tb'^ 
had  not  been  an  accommodation  acceptance,  the  indorse^^ 
after  having  been  paid  by  the  drawer,  would  be  entitled 
to  sue  on  the  bill  as  trustee  for  the  drawer;    Wifftui^ 
Bobais  {b\    Reid  v.   Fumival  (c).      The    replicatioDi 
therefore,  as  both  the  allegations  in  the  plea  are  mate- 
rial, would  have  been  good  if  it  had  denied  either  thai 
this  was  an  accommodation  bill  or  that  it  had  been  paid 
by  the  drawer ;  and,  as  it  has  denied  both  these  (acts, 
it  is  properly  demurred  to  for  duplicity. 

Cur.  adv.  udt. 

(a)  Before  Lord  Dmman  C.J.,  Pattmnh  Wig/Umtm  nd  Erk  Ju 
{b)  lEt/KN.P.  C.  261.  (c)  1  C  ft*  J£  538. 


i 
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ird  Dknman  C.  J.,  on  a  subsequent  day  in  this  Quem't  Bench. 


1847. 


{May  8tb)|  delivered  the  judgment  of  the  Court 

r.  Bramfwell  moved  for  a  rule  to  rescind  an  order        ^>*' 


▼• 


jr  brother  Erie  for  setting  aside  a  demurrer  to  a  (Ribut. 
nation  for  duplicity,  as  frivolous.  But,  according 
e  case  of  Purssord  v.  Peek  (a),  the  plea  was  ob- 
oable  for  duplicity ;  and  the  defendant  has  no  right 
irour  to  a  replication  for  duplicity  which  is  occa- 
d  by  this  plea ;  Reynolds  v.  Blackburn  (b)y  Pascoe 
fvyan{c)* 

refusing  this  rule  we  think  it  right  to  declare  our 
on  that  applications  for  such  rules  ought  to  be 
untenanced.  The  Court  must  obviously  possess  a 
edonary  power  to  set  aside  frivolous  demurrers,  or 
liogs^  to  preserve  its  own  records  from  abuse,  the 
c  time  from  being  wasted,  to  prevent  the  useless 
Dulation  of  costs  to  the  impoverishment  and  per- 
ruin  of  the  client  and  to  the  ultimate  advantage 
)6e  only  who  ought  to  protect  him  from  these  evils, 
the  delay,  the  defeat,  the  complete  perversion  of 
e.  But  it  is  manifest  that  all  these  evils  will  be 
ivated,  if  the  exercise  of  a  judge's  discretion  is 
lently  made  the  subject  of  appeal  to  the  Court. 
»  the  Court  clearly  sees  an  attempt  to  secure  a 
iph  to  falsehood  by  means  of  a  bad  pleading,  the 
bility  of  a  doubt  being  raised  by  argument  affords 
iasQQ  for  interfering  with  the  judge's  discretion, 
is  sometimes  said  that  the  suitor  ought  not  to  be 
ved  of  his  writ  of  error  by  this  summary  proceed- 
aod,  indeed,  if  he  was  barred  from  setting  up  a 
defence  by  some  refined  rule  of  pleading,  that 

)  9  i/.  ^  W.  196.  (6)  7  A.8fE,  161. 

)  1  DmL  P.  a  (N,  8.),  939. 
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would  be  oppression  and  injastice.    Bat  to  prevent 
obstruction  of  truth  and  the  delay  of  jostice  by  a  ir  « 
of  error  is  one  of  the  greatest  benefits  accruing  fit^ 
this  jurisdiction;  and  it  is  often  equally  beneficial  lift' 
pecuniary  point  of  view  to  both  parties  (a). 

Rule  refused  ( 


■> 


(a)  See  Trir  ▼.  Thome,  9  Q.B.  S82. 
(6)  Reported  bj  H,  Davuon,  Esq. 


Mondafjff 
jiprai9th. 


To  auumpiit 
on  an  attor- 
ney*! bUl  of 
coits,  defendant 
pleaded  a  set- 
off, and,  in  sup- 
port of  that  plea, 
put  in  an  ac. 
count  furnished 
to  him  by  plain- 
tiff.   PlainUflTs 
credit  side  of 
the  account 
contained  his 
claim  for  costs, 
but  of  this  no 
signed  bill  had 
been  deliTcred, 
and  defendant 
therefore  con- 
tended that  the 
debit  side  only 
of  plaintiff's  ac- 
count could  be 
looked  to, 

Held,thatthe 
whole  account 
was  evidence 
for  the  jury,  as 
the  non-de- 
livery of  a 
signed  bill  does 
not  bar  tlie 
debt,  but 
merely  (if  in- 
sisted on) 
prevents  its 
recovery  by 
action. 


Harrison  against  Turkbe. 

A  SSUMPSIT.    The  Sd  count  of  the  declaration 
for  work  and  labour,  and  the  5th  for  money 

Plea.  1.  (except  as  to  the  first  two  counts,  wWmcb 
were  upon  bills  of  exchange)  Non  assumpsit,  l^^sue 
thereon. 

8.    As  to  part  of  the  sum  in  the  Sd  and  5th  ooutnCs 
mentioned,  that  the  claim  was  in  respect  of  work  doi>^ 
and  disbursements  made,  by  the  plaintiff,  as  an   ^^* 
torney ;  and  that  no  signed  bill  had  been  delivered  oMMe 
month  before  action.     Verification.     10.  To  the  wk>'* 
declaration,  a  set  off  for  goods  sold  and  delivered. 

The  replication  traversed   the  last  two  pleas;  at9^ 
issue  was  joined  on  this  replication. 

On  the  trial,  before  Erie  J.,  at  the  Middlesex  AVaaiig^ 
after  last  Hilary  term,  the  defendant,  in  order  to  profe 
his  set  off,  gave  in  evidence  an  account  which  had  been 
fnrnished  to  him  by  the  plaintiff.  In  this  account  the 
plaintiff  claimed  credit  for  the  amount  of  his  bill  of  costs 
and  other  matters,  and  debited  himself  for  goods  soli 
and  delivered.     The  account  so   made  out  shewed 
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valance  in  his  favour ;  but  without  the  bill  of  costs  the  Queen's  Bench, 

1847 
aUtnce  would  have  been  against  him.-    No  signed  bill  '_ 

r  oosts  had  been  delivered :  and  the  defendant  therefore      Hakeuon 

onteoded  that  so  much  of  the  plaintifiPs  account  as       Tu&nbb. 

elated  to  such  bill  must  be  struck  out.     The  learned 

udge  decided  that,  as  the  defendant  had  put  in  the 

vhole  account^  both  sides  of  it  were  in  evidence  on 

he   issue  joined  upon  the  plea  of  set  oflP;  and  that  for 

:hi8   purpose  it  was  immaterial  whether  any  signed  bill 

had  been  delivered  or  not. 

Verdict  for  plaintifiF  on  the  issue  as  to  the  set  oflP,  and 

for  defendant  on  the  issue  joined  (on  plea  8)  as  to  the 

non-delivery  of  a  signed  bill. 

J^sh  now  moved  {a)  for  a  new  trial  on  the  ground  of 

misdirection.     The  jury  should  have  been  directed  to 

treat  the  account  as  if  the  bill  of  costs  were  struck  out. 

[Erie  J.   The  defendant  cannot  pray  in  aid  the  finding 

^  the  8th  issue.     I  dealt  with  the  10th  issue  as  if  set  off 

^ere  the  only  plea.]     But  the  defendant  may  avail  him- 

^If  of  the  fact  that  no   signed  bill  had  been  delivered. 

"*  -ftwf  V.  Savory  (i)  the  only  evidence  relied  on  by  the 

P'^intiffs  was  an  account  which  had  been  furnished  to 

"^em  by  the  defendants ;  and  it  was  held  that  an  item 

^  the  credit  of  the  defendants  might  be  treated  as  struck 

^^t,  because  it  was  founded  on  an  illegal  contract* 

If^^teson  J.     In  thfs  case  the  demand  in  question  was 

'^S^  and  the  defendant  might  or  might  not  set  up  the 

^^er  that  there  had  been  no  proper  delivery  of  the 

Ml.] 

Cur*  adv.  vuU. 

(fl)  Before  Lord  Denman  C.  J.»  Patteton^  Wightman  and  Erk  Ji. 
(b)  9  Nem  Cb.  H5.J 

It  3 
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Lord  Denm AN  C  J.,  in  this  term  (April  80th),  de- 

IiTered  the  jadgment  of  the  Court. 

In  this  case  the  defendant,  in  support  of  his  plem  of 
set  off,  put  in  an  account  furnished  to  him  by  the 
plaintiff,  who  was  an  attorney.  In  this  account  the 
plaintiff  credited  himself  for  the  amount  of  a  bill  of 
costs,  which  he  claimed  to  be  due  from  the  defendant^ 
and  debited  himself  for  the  amount  of  goods  sold,  which 
formed  the  subject  of  the  defendant's  set  off  The 
defendant  contended  that  so  much  of  this  account  as 
related  to  the  bill  of  costs  was  to  be  excluded  ftoi 
the  consideration  of  the  jury,  because  no  signed  bill 
been  delivered  to  him.  We  think  this  objection  is 
well  founded;  for  the  neglect  to  deliver  such  a 
merely  prevents  an  attorney  from  recovering  the 
by  action,  but  it  does  not  bar  the  debt. 

Rnk  refuaed  C^ 

(a)  Reported  by  A  JkmMtn,  Eiq. 


> 


Thwndtoft 

A  criminal  in* 
formation  for 
misconduct  in 
office  may 
be  moved  for 
against  a 
magistrate  in 
the  second  term 
after  the  alleged 
misconduct, 
though  >ui 
assise  has  inter- 
vened ;  the 
motion  being 
made  early 
enough  to 
allow  of  cause 
being  shewn  in 
the  same  term. 


The  Queen  against  SAniO)EBS,  Esq. 

JJASHLE  Y  moved  {a)  for  a  rule  to  shew  cause  wb/  ^ 
criminal  information  should  not  issue  against  tb^ 
above  named  gentleman,  on  allegations  of  misconduct 
as  a  magistrate.     The  misconduct   alleged   occurred 
at  a  petty    sessions,   holden  at  Carmarthen  on  ISth 
December  1846,  when  the  defendant,  as  was  averred, 
unjustly  committed  two  suspected  poachers  for  trial  it 
the  quarter  sessions,  where  they  were  acquitted.     Othe 
wrongful  acts,  namely,  refusals  to  furnish  copies  of  or 

(a)  Before  Lord  Denman  C.  J.,  Coleridge,  It^igktman  and  Brk  Ja. 
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talcm    depositions  in  the  case,  were  alleged  to  have  taken   (hieetct  Bench. 

p]a.cr«  on  1 6th  January  184«7.    [Lord  Denman  C.  J.     Is  * 

th^  application  in  time  ?]  It  is  in  time  within  the  ordi-  "^^  Qi««k 
ncLx-y  rule,  even  as  regards  the  alleged  misconduct  in  Sawoiei. 
J^^^^Gcmbetf  being  in  the  next  term  but  one  after  the 
ofiEisisce,  wnd  in  time  for  the  magistrate  to  shew  cause 
during  this  term.  It  is  true  that  in  Rex  v.  Harries  {a) 
tbis  rule  is  qualified  by  the  addition  *^  no  assizes  having 
"^^^rrened :  '*  but  the  point  there  was  only  noticed  ex- 
^^^Kiudidally,  and  the  authorities  are  the  other  way, 

Cur.  adv.  xmU. 

On  a  subsequent  day»  Pashley^  by  leave  of  the  Court, 
referred  to  Bex  v.  R.  Carpenter  Smith  (£),  Rex  v.  Yeo  {c\ 
▼•  MarAdll  and  Oraniham(d),  Rex  v.  Taylor  {e)^ 
r,  Crown  Ofpce  Practice^  171  (g). 
Xlie  Court  afterwards  (A)  granted  the  nile  nisi,  saying 
tha^  the  application  was  in  time  (f). 

(a)   13  Sw^  27a  (ft)  7  T.  12.  80. 

Cc)    Referred  to  in  Rex  ▼•  Haemeit  IS  EaA,  271,  and  reported  in  1 

>  CA-.lll.  Dote(a). 
(4)   IS  JE^,  9S2.  (^)  l^oUuCt  Sep,  204. 

Cb)  See  JZer  ▼.  /ofitf,  4  B.^  Ad.  867,  and  869,  note  (a). 
(*)  Jpnl  28. 

VO  Gniae  was  abewn  in  Tnrnty  term  (June  I  Itb)  on  the  merits ;  and 
^  nils  «M  ukimately  diacbavged. 

lliis  case  u  reported  by  H.  Mmvale,  Esq. 
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Jpril  22d. 


Dob  on  the  demise  of  William  Groves  aga%\ 

Thomas  Groves. 


minor  above 
fourteen  yeart 
of  age.     The 
widow  (with 
whom  J.  H, 
lived)  con- 
tinued to  occupy 
the  house  and 
land.    In  1798» 
J.  H,  being 


r.K,  seised  in  'OJECTMENT  for  a  dwelling   house  and  lands 

fee  of  a  houve       aJL^I  ^^ 

and  land,  died  the  county  of  Chester,     Demise,  8th  January  18 

irJidow.andhS  On  the  trial,  before  Coltman  J.,  at  the  Chester  Sprimigf 
son  J.  H.  a        Assizes,  1846,  the  following  facte  appeared. 

tViUiam  Hart  died  intestate  in  January  1798^  sei 
in  fee,  and  in  possession,  of  the  hereditaments  in  qu 
tion.     His  widow.  Martha  Hart^  and  his  and  her  oolj 
son  and  heir,  John  Harty  a  minor  above  fourteen  years 
of  age,  survived  him.   Martha  Hart  was  the  sole  guar- 

the  iridow  mar-  ''•"°  °^  *^°*'*  during  his  minority.    No  dower  was  ever 
ried  the  defend,  assigned.     On  the  death  of  WiUiam  Hart,  MartkavaA 

ant,  who  con-  o  ' 

John  inhabited  a  house  with  a  garden,  &c.,  part  of  the 
hereditaments,  and  continued  to  do  so  until  the  tnaf* 
riage  of  Martha  with  Thomas   Grovesj  the  defendaxsti 
in  December*  1798.      Administration  of  the  intestate' 
goods  was   granted  to   Martha  on    ISth   Mm/  179^  *> 
and   she   took   possession  of  his   stock   in  trader  i^ 
Defendant,  on  his  marriage  with  Martha^  went  to  il^ 
habit  the  same  premises,  and  continued  to  reside  9^ 
them   with  her  and   John  Hart  until  J(An  Had  lef^ 
the  premises  in  1805,  and,  after  his  departure,  downur 

mortgaged  the       ,        .  ^    ,  •  t   r      i       i  i^ 

premises  in  fee   the  date  of  the  action :  defendant  s  name  was  over  the 

to  the  lessor  of    j  j     i       •     l  j   *   i_  j   *.i_      i« 

plaintiff  for       door  as  a  dealer  in  beer  and  tobacco;  bxlq  the  lioenoe 

money  which 

was  paid  to  the  defendant,  dependant  himself  being  present  at  the  executioo  of  the  dted  and 

privy  to  its  contents,  and  receiving  the  money  from  /.  H, 

Held,  that,  in  ejectment  by  the  mortgagee,  the  jury  were  warrantad  in  pcveaming  tint 
the  defendant  occupied  as  tenant  at  will  to  /.  H, 


tinned  thence- 
forward to 
occupy  the 
house  and  land. 
In  \W>5J,H, 
left  the  pre- 
mises, but 
occasionally 
resided  there 
afterwards 
for  two  or 
three  weeks  at 
a  time,  with 
defendant  and 
his  wife.     The 
wife  died  in 
1841.     In 

1842 /..»: 


J 
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»ir     tobacco  was  taken  out  in  his  name :  and  defendant  Queen*$  Bmeh. 
Iso  paid  a  chief  rent,  and  was  assessed  to  the  poor's 

•    He  also  paid  off  a  mortgage  debt  on  the  premises.  ^*  ^'™* 


itween  1805  and  1841 "  (in  the  language  of  the  ad-  v. 

Gaotbs* 

nissions  in  the  cause)  John  Hart  ^^  occasionally  re- 
sided two  or  three  weeks  at  a  time  in  the  dwelling- 
:iouse  inhabited  by  the  defendant  and  his  wife,  being 
part  of  the  hereditaments  in  the  declaration  mentioned, 
as  part  of  the  family  of  the  said  defendant  and  his  said 
wife  :  and  the  said  Jo/in  Hart  so  resided  with  the  said 
defendant  and  his  said  wife  at  the  time  of  the  death  of 
the  said  Martha  Groves"  (in  1841),  *<and  remained  at 
the  said  dwellinghouse  a  short  time,  not  exceeding  three 
^eeks,  after  her  death." 

On  5th  September  1842,  John  Hart  executed  a  mort- 
gage of  the  premises  in  fee  to  the  lessor  of  the  plaintiff, 
fer  securing  100/.  and  interest;  which  100/.  was  raised 
^^  behalf  of  and  paid  to  the  defendant.     It  appeared, 
fi'oin  the  evidence  of  Alderson,  a  clerk  to  the  solicitors 
^  whose  office  the  mortgage  was  prepared,  that  the 
defendant  having  proposed  to  raise  money  by  this  mort^ 
fftge,  Jlderson  asked  him  how  he  became  entitled  to 
^  property  ?    Defendant  answered,  through  his  wife. 
Person  asked  if  W.  Hart  had  left  any  children.     De- 
fendant said  he  had  left  one,  John  Hart.   Alderson  there- 
^K>D  said  that  John  Hart  was  heir  at  law,  and  must 
^^ecote  the  deed.     Defendant  said  John  Hart  would. 
^f^iea  the  conveyance  was  ready  for  execution,   the 
lessor  of  the  plaintiff,  the  defendant,  and  John  Hartj 
came  to  the  office.    Alderson  read  over   to  them  the 
deed ;  J.  Hart  then  executed  it,  and  paid  the  balance 
of  the  consideration  money  (after  deducting  a  previous 
advance  made  by  the  lessor  of  the  plaintiff)  to  the  de- 
fendant 
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Fobume  X.         John  Hart  had  never  interfered  in  the  hoUinj^  oo* 
*___  cupation,  use,  letting,  or  management  of  the  said  here' 


Doi  deiB.      ditaments,  or  any  part  of  them,  nor  in  the  receipt  of  the 
▼•  rents ;  nor  had  the  defendant  ever  paid  him  aoj  rent 

or  made  any  acknowledgment 

Upon  these  facts  it  was  contended,  on  the  psit  of 
the  defendant,  that  he  had,  ever  since  1798,  orataH 
events  for  a  period  for  exceeding  twenty  years,  eojojed 
the  hereditaments  in  question,  so  that  John  Harts  i^ 
of  entry  was  barred  by  stat  S&4fFl4.c.27.&S. 

The  learned  Judge  directed  the  jury  to  find  fiv  the 
plaintiff,  and  gave  leave  to  the  defendant  to  move  to 
enter  a  nonsuit :  the  Court  to  be  at  liberty  to  dnf 
inferences  of  fact  from  the  evidence  and  admissioDS.  A 
rule  nisi  having  been  obtained  accordingly, 

Sir  J.  Jervis^  Attorney  General,  and  Cole  now  shewed 
cause  (a).  There  was  no  adverse  possession  agiio^ 
John  Hart  the  mortgagor.  Inasmuch  as  he  was  above 
fourteen  years  old  when  his  father  died,  it  may  be 
inferred  from  the  facts  that  the  widow  entered,  not  if 
his  guardian  in  socage,  but  in  her  own  right,  and  JU* 
Hart  is  her  heir  at  law ;  Doe  dem.  Bqffiy  v.  U^ 
braw{b)i  Doe  dem.  Bennett  v.  Long(c).  Either  this  wai 
the  case,  and  therefore  the  holding  of  the  widow  waf 
one  on  which  her  own  estate  began  to  run  on  hef 
husband's  death,  or  else  she  held  until  her  dower  was 
assigned ;  Goodtitlc  dem.  Newman  v.  Newman  {d)\  whefe 
the  counsel  for  the  defendant  admitted  that  the  heir 
had  no  right  to  turn  the  widow  out  until  dower 

(a)  The  argument  was  commenoed  oo  April  15tb, 

(6)  3  ^  jr  E,  67,  note  (a).  (c)  9  Car.  ^  P.  77S. 

(</)  S  WUm.  516.  519. 


Ill,  in  the  next  place,  whatever  may  be  the 
:  title,  the  derendant  cannot  Bet  up  any  in  him- 
routd  be  like  the  case  of  a  tenant  denying 
rd's  title.  He  brought  Jdh7i  Hart,  the  heir  at 
tecate  the  deed  of  mortgage,  which  redted 
:*8  seisin;  and  he  shewed  himself  to  the  mort- 
iie  light  of  a  mere  tenant  to  John  Hart.  He 
alls  within  the  rules  established  in  Pictard  v. 
Gregg  V.  Wells  (b),  and  in  Doe  dem.  OgU  v. 
I,  ud  Doe  dem.  Hunt  v.  Clifton  {d). 

«mI  tVeUisf,  contr^  The  lessor  of  the  ptaintiff 
mr  on  the  strength  of  his  own  tide.  As- 
at  Jeht  Hart  was  at  one  time  entitled  to  the 
id  not  been  in  possession,  as  against  the  defend* 
I  twenty  years.  Nor  was  this  any  possession  of 
ant's  wife ;  it  was  the  defendant's  own  through- 
ire  is  no  question  whether  possession  is  ad- 
Dot,  uncs  staL  S  &  4  fF.  4.  c.  27.  s.  2:  the 
ion  is,  whether  the  right  of  the  par^  entering 
sd  within  twenty  years.  **  The  effect  of  this 
to  pat  an  end  to  all  questioiis  and  discus- 
itfacr  the  possession  of  lands,  &&,  be  adverse 
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Doe  dm.  Knight  {a).  In  Doe  dem.  Baffhf  ▼•  Haxhra 
the  jury  was  left  at  liberty  to  conclude,  from  the  n 
of  the  facts,  that  the  widow's  possession  was  not » 
sarily  adverse  to  her  son  by  a  former  husband:  but 
was  before  stat  S  &  4  W.^.c.  27*  As  to  the  posse 
of  the  widow  until  her  dower  is  assignedi  the  oons 
tion  of  Stat.  9  H.  S.  c.  7.  here  contended  for  is  em 
new ;  and  the  better  doctrine  is  that  after  the  ezpin 
of  forty  days  she  is  put  to  her  writ  of  dower. 

But  it  has  also  been  contended  that  the  defendai 
as  it  were,  estopped,  by  his  own  proceedings,  from  ox 
verting  the  lessor  of  the  plaintiff's  title.  It  may  be 
the  defendant  would  be  compelled  in  eqaity  to  mal 
conveyance.  But  in  ejectment  the  lessor  of  the  plai 
must  recover  on  the  strength  of  his  own  title.  Pid 
V.  Sears  {c)  and  Gregg  v.  JVells  {d)  were  cases  of  chstt 
and  they  apply  to  plaintiffs,  not  to  defendants,  [i 
ieson  J*  May  not  the  acts  done  by  the  defieK 
amount  to  an  acknowledgement  of  a  tenanqf  atwi 
The  doctrine  of  acts  in  pais  which  bind  parties  bj  ^ 
of  estoppel  is  considered  in  Lyon  v.  Beed  (f),  where 
Court  alludes  to  the  uncertainty  and  peril  in  vi 
titles  would  be  placed  if  it  were  extended,  and 
ferring  to  Co,  Lit.  352  a.)  observes  that  such  acts  she 
be  of  a  formality  equivalent  to  that  of  a  deed> 
lessor  does  not  determine  a  tenancy  at  will  by  oie 
coming  on  an  estate :  only  where  he  comes  in  s» 
manner  that  it  would,  if  not  excused,  amount  to  a  t 
pass ;  7\imer  v.  Doe  dem,  Bennett  (g).  In  this  < 
the  twenty  years  began  to  run  at  all  events  in  1 


(a)  2  AH  jr  ^.894.  911. 

(c)  6  A.^E.  469. 

{e)  13  2i,  ^  W,  285.  309. 


(6)  ^A.iE.  67, 
(</)  10  J.iE.9(k 
(jg)  9M.ffW.  64S. 


(• 
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when  Join  Hart^  according  to  the  admissioiiy  *<  left  ^  QiMm*«  Bench. 
ibc  premises ;  which  must  mean  left  them  for  good  *' 

Dot  denu 
Gftovn 

Lord  Denmak  C  J.    I  think  that  the  0)urt,  exer-  ▼. 

eisnigthe  functions  of  a  jury,  ought  to  presume  that  the 
defendant  was  tenant  at  will  to  his  son  in  law.     There 
is  ample  evidence  to  admit  such  presumption.     This 
is  incorrectly  likened  to  a  case  of  estoppel.     It  is  merely 
a  question^  which  of  two  suppositions  is  the  most  con- 
sistent with  the  facts  in  evidence.     For  this  purpose,  it 
is  immaterial  whether  the  property  in  dispute  be  real  or 
personal.     Facts  may  amount  to  an  admission  equiva- 
lent to  admission  by  parol,  which  is  receivable  although 
itrdate  to  the  contents  of  a  deed :  Slatterie  v.  Pooley  {a). 

Pattesom  J.  I  do  not  say  that  a  party  having  a 
^al  title  to  an  estate  conveys  it  away  by  mere  equivocal 
*6t8  which  may  amount  to  an  admission  of  title  in 
soother.  But  here  the  defendant's  title  rests  merely 
<tt  the  Statute  of  Limitations ;  and  hb  acts  may  well 
uiKmnt  to  an  admission  that,  during  the  period  in 
^Qestion,  he  was  in  fact  tenant  to  another. 

CoLSRiDGE  J.  concurred. 

Eklb  J.     The  question  is,  whether  the  estate  of  the 

^  at  law  is  defeated  by  certain  acts  in  pais  relied  on 

by  the  defendant.      The  lessor  of  the  plaintiff  was 

dttrly  entitled,  and  his  title  recognised  in  the  plainest 

way  by  the  defendant.     But  the  defendant's  answer  is 

tluil  he  occupied  as  apparent  owner  for  twenty  years. 

To  this  the  reply  is,  that  the  real  owner  came  now  and 

(a)  6  Af.  4*  r.  664. 
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then  and  lived  with  him.  If  I  had  been  in  the  place  c^ 
the  jury,  I  should  have  held  that  this  shewed  that  tk^< 
defendant  was  in  reality  tenant  at  wilL 

Rule  diadnB^  (cs). 

(a)  Reported  by  JT.  Mirivafe,  Eiq. 


Wednetdajf, 
April  2,%^ 


The  Queen  against  The  Inhabitants  of  LAHDnr. 

Reported  (with  Regina  y.  The  Inhabitants  €f  WUe- 
combe  in  the  Moor)  9  Q.  B,  Hilary  term^  Jamuny  SOthi 
1847. 


Thunday^ 
April  29ih. 


Bbenan  and  Galen's  Case. 


l^^:x^^  E^^^  J-  8"^""^^^  ^  ^"^  ""^  '^^^  "^^"^  ^^^^ 

commanding  xx>  the  governor  of  Millbank  Prison,  requirins  to 

the  governor  of  ^  'TO 

i/t/^7iA:  prison  to  bring  up  ou  22d  Aprils  1847)  the  bodies  of  lA^ 

to  bring  up 
two  prisoners 

detained  in  the  said  prison,  stated  that  they  had  been  convicted,  in  the  Roytl  Oovt  p 
Jersey,  of  breaking  into  a  &hop  by  night  and  stealing  therein,  and  had  been  sentMCcd  bf 
thai  court  to  be  transported  to  such  place  as  the  Queen  in  council  should  appoint  i  ^ 
'the  court  of  Jersey  was  a  court  of  competent  criminal  jurisdiction  to  try  and  puaiA  ^ 
offence  ;  that  the  Queen  in  council  had  ordered  that  they  should  be  transported  lo  ^^ 
DiemeH*s  Land ;  and  that  one  of  the  principal  Secretaries  of  state  liad  directed  thit  ^ 
should  be  removed  from  Jersey  to  Millbank  prison,  in  order  to  carry  the  above  lenteocc  i^ 
order  into  eff*ect. 

Held,  on  motion  to  discharge  the  prisoners  : 

That,  as  the  return  alleged  that  the  Court  of  Jeney  had  juriadictioo  to  tiy  Mid  pM^ 
the  offence,  and  as  the  sentence  of  transportation  was  unreversed,  this  Court  would  avB** 
it  to  be  vulid,  and  would  not  require  that  the  authority  of  the  court  to  paas  it  ibodd  Vt  i^ 
out  on  the  return. 

That  affidavits  could  not  be  used  to  shew  that  the  court  ofjertey  had  no  jmbdictiOBti 
transport. 

Tliat  the  detention  in  England  was  warranted  by  stat.  5  G,  4,  c,  84.  t.  17. 

That  Stat.  5  G.  4.  c.  S4.  «.  10.,  enacting  that  it  should  be  lawful  for  the  Quoen  to  ippobl 
places  of  confinement  within  England  for  convicts  under  sentence  of  transportatiani  vin 
directory  only,  and  it  was  not  necessary,  in  order  to  justify  the  detention  in  liiBhmk  priioa» 
that  the  return  should  allege  that  prison  to  have  been  duly  appointed  one  of  such  pbns 
of  confinement. 


X.  VICTORIA, 
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'emm  and  Henry  Galena  detained  under  his  castody, 
[<tther  with  the  day  and  cause  of  their  being  taken 
1  detained,  to  undergo  and  receive  all  and  singular 
'h  matters  and  things  as  this  Court  should  &c* 
Return.     That,  before  the  said  writ  came  to  me  (viz, 
2Sd  January  a*  d.  1847)9  John  Brenan  and  Henry 
lien  respectively  were  sentenced   to  be  transported 
m  the  Island  of  Jersey  to  such  place  as  it  shall 
lase  Her  Majesty  in  council  to  direct^  for  the  term  of 
^en  years,  by  an  act  or  order  of  the  Royal  Court  of 
rsey,  a  copy  of  which  follows  in  these  words.     The 
Qtence  here  followed  in  the  original  French^  to  which 
B8  added  the  following  translation  (a). 
At  the  Royal  Court  of  the  Island  of  Jersey^  the  year 
H7,  the  2Sd  day  of  January^  John  Brenan  and  Henry 
'dkuj  who  had  been  accused,  in  consequence  of  the 
^rt  of  the   Centenier  Chevalier  of   the  parish  of 
^  Belierj  of  having,  in  the  night  of  Tuesdcy  the  22d 
Dd  Wednesday  the  28d  December ^  1846,  or  about  that 
■Be,  broken  a  shop  and  bakehouse  occupied  by  Madame 
^  Gulliverj  wife  of  Mr.  Robert  Loveridge  and  sepa- 


Queen'*  Bench, 
1847. 

BhbvamIi 


(«)  **  A  Ia  Coor  Royals  derile  de  Jeney,  Tan  1S47»  le  2S»'  Jmwiert 
^  BrenoH  &  Heiuy  Galen,  lesquels  avaient  6t6  aecu»6»,  en  cona^ 
'^CBOB  da  rapport  du  Ctetenier  Chevalier  de  la  paroisse  de  SauU  HHierf 
^,  dam  la  nuit  de  Mardi  3S»«  k  Mercredi  29^  Dicembre  1846,  ou 
**>  €•  tfnipa,  rompu  une  boutique  et  boulangerie  occup^  par  Madame 
^Gid&eer,  femme  de  M.  Robert  Loveridge  et  s^par^  de  lui  quant  aux 
^  dnis  Mukaatre  Street,  en  la  ville  de  Saint  HSUer,  de  s'etre  ensuite 
iMttli  dana  la  dite  boutique,  et  d'en  avoir  voM  un  gateau  dit  '*  sweet 
>^*  la  propii^t^  de  la  dlte  Madame  AnneGuUiDer,  ou  d*aToir  aid^  aa- 
il'ctparticip^  k  la  dite  rupture  et  au  dit  vol/*  &c.  (stating  a  plea  of 
viltjr,  and  subaequent  proceedings  up  to  judgment) ;  **  la  Cour,**  ftc. 
Its  a  'rf^f^^^^j  pour  punition  de  leur  crime,  k  etre  d^port^s  k  tel 
B  qiill  pkira  k  Sa  Tr^  Ezceliente  Majesty  en  conseil  d'ordonner  pour 
tme  de  apt  snn^'*  &c. 
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rated  from  him  as  far  as  relates  to  goods,  situate  a 
Mtdcaster  Street ^  in  the  town  of  St.  Helier  ;  of  bavia 
afterwards  introduced  themselves  into  the  said  8ho| 
and  of  having  stolen  from  it  a  cake,  called  sweet  oak. 
the  property  of  the  said  Madame  Anne  Gulliver^  or 
having  aided,  assisted  or  participated  in  the  said  bre^ 
ing  or  the  said  stealing,  and  who  have  pleaded  Gui] 
to  the  said  charge,  as  appears  by  an  act  of  the  Co^ 
dated  2d  January  1847,  being  called  upon,  at  the  ij 
stance  of  the  Advocate  General  of  the  Queen  stipulatin 
the  office  of  Procurator  General  to  the  Queen,  to  re 
ceive  sentence  in  conformity  with  the  said  act ;  after  th< 
said  John  Brenan  and  Henry  Galen  have  been  heard  ii 
mitigation  by  means  of  their  Advocate,  the  Court,  oon* 
formably  with  the  opinion  of  the  said  Mr*  AdvocaU 
General  of  the  Queen  stipulating  the  office  of  Pk^>' 
curator  General  of  the  Queen,  and  considering  th^ 
being  in  the  state  of  relapsed  criminals,  has  condemn^ 
them  for  punishment  of  their  crime  to  be  transported 
to  such  place  as  it  shall  please  her  thrice  ExcelleD 
Majesty  in  council  to  order,  for  the  term  of  seven  yeai^ 
and  all  their  goods,  moveables  and  hereditaments,  if  tbf] 
have  any  remaining,  to  be  acquired  and  confiscated  tfl 
the  benefit  of  Her  said  Majesty,  or  of  the  lord  to  wbo0> 
they  belong.  And  they  are  sent  back  to  prison  not'' 
such  time  as  the  good  pleasure  of  Her  Majesty  be 
known  touching  the  said  transportation ;  to  which  eff^ 
the  registrar  is  ordered  to  transmit  an  authentic  copy  « 
the  present  act  to  the  clerk  in  waiting  of  the  Privj 
Council  of  Her  Majesty* 

<•  (Signed) 

Charles  de  St.  Crour,  Registrar. 


ng  order  was  made  by  her  Majesty  in  council  (&). 
order  was  then  set  out.  It  recited  the  "  Act"  of 
lyal  Court  iientencing  the  prisoners  to  transporta- 
"  and  that  the  said  Royal  Court  have  proceeded 
matter  as  far  as  they  are  authorised  to  do  by  the 
r  the  said  island,  and  the  said  JoAn  Brenan  and 
Galen  have  been  sent  back  to  prison  until  Her 
y's  pleasure  should  be  known  thereon ; "  and  it 
irdered  "  that  the  said  John  Brenan  and  Hemy 
be  transported  out  of  the  island  a^  Jersey  to  Van 
n'j  Land,  or  some  one  or  other  of  the  islands 
nt  thereto,  Tor  the  term  of  seven  years,  the  period 
ir  transportation  to  commence  from  the  23d  day 
lury  18*7." 

I  return  (hen  certified  that  the  Right  Honourable 
m^e  Grey,  Bart.,  one  of  her  Majesty's  principal 
iries  of  slate,  in  order  to  carry  the  said  sentence 
said  Court  and  the  said  order  in  council  into 
afterwards,  to  wit  on  26th  March  1847,  autho- 
and  directed  the  said  Jo/in  Brenan  and  Henry 
to  bfl  removed  from  the  prison  of  the  said  Royal 
of  the  island  of  Jeria/  to  the  Millbank  prison,  to 
re  delivered  to  the  governor  of  the  said  prison ; 


Q.  R.  BA8TKR  TSRM» 

ihume  X.     and  that  the  said  Sir  Oeorge  GreWf  in  order  to  carr 

1847 

*        the  said  sentence  and  order  into  efiSecti  afterwardsi  I 

^?J!f**'      wit  on  the  said  20th  Mardk^  1847,  antborised  and  n 

quired  the  governor  of  the  said  prison  to  receive  A 

said  John  Brenan  and  Henry  Galen  into  his  custody  i 

the  said  prison,  by  the  following  order  in  writing  nndc 

his  hand :  ^- 


''  1 708.  Whitehall,  2Qth  MarA  18^ 


j^  Brenan,         '« Sir :  I  am  to  desire  and  do  hereby  aathorise  y^ 
George  ckmei,    to  receive  into  the  MiUbank  Prison  the  prisoners  nuia 

George  Robo^ 

rough,  in  the  margin,  who  will  be  sent  to  you  from  the  gao 

Midkael  JTenion,  ^  ,, 

at  Jersey* 

The  return  then  certified  that  the  governor  afier- 
wards,  to  wit  on  29th  of  March  1 847,  received  into  the 
Millbank  prison,  and  kept  in  his  custody  there,  the  vA 
J.  Brenan  and  Henry  Galen,  by  reason  of  the  premiie^ 
and  by  virtue  of  and  in  obedience  to  the  said  order  of 
the  said  Sir  George  Grey. 

Crawder  and  Ijuih  now  moved  (a)  that  the  priioii0 
should  be  discharged.     They  referred  to  an  aflBdavit, 
which  it  was  stated  that  their  imprisonment  was  eSsc 
by  virtue  of  a  sentence   passed  by  the  Bailli  of 
Royal  Court  of  Jersey,  &c.,  ^^  and  that  there  is  d 
the  said  island  any  law  by  charter,  ordinance,  ore 
council  or  statute,  which  empowers  the  said  Royal 
to  pass  sentence  of  transportation  beyond  the  sea 


Sir  J.  Jerois,  Attorney  General,  objected  to 
ference  to  an  affidavit  against  the  return ;  cit' 

Clarke  {J}). 


(a)  Before  Lord  Denmon  C.  J.»  Patieton,  Wightwmn  mn 
(6)  2  Q,  B.  619.  633—635. 
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Gttmder.    The  affidavit  is  to  the  effect  that  the  Court  QuMn't  Sm^h. 

1647 
no  power  to  sentenee  to  transportation:  and  the  

^tum  does  not  shew  such  power.    [Lord  Denrnan  C  X      BrntwAw's 

oat  would  be  an  objection  to  the  return,  independent 

r  a^ffidarits.]    It  is  sufficient,  then,  for  the'  prisoners  to 

isume  that  there  is  no  such  power,  inasmuch  as  none  id 

tt  out:  but,  if  this  were  not  sufficient,  then  the  pri*- 

fliers  must  be  admitted  to  shew  that  it  does  not  exist. 

r  the  return  had  certified  that  the  power  existed,  the 

peBtion  might  have  arisen  whether  affidavits  could  be 

ised  to  contradict  it:  but  it  is  a  dififerent  question  whe« 

iter  they  may  not  be  used  to  establish  an  affirmative 

when  the  return  is  silent.     At  all  events,  it  is  clear 

this  return  would  have  been  bad,  if  it  had  not  been 

soiended  by  the  introduction  of  the  order  in  council  and 

order  of  the  secretary  for  the  Home  Department     But 

^H^se  orders  themselves  must  rest  on  a  valid  foundation. 

b  Leonard  Watstnfs  Case  [a)  it  was  held  necessary  to 

Wend  the  return  by  inserting  a  Canadian  statute  which 

^i^the  foundation  of  the  jurisdiction  claimed.     In  the 

^^Q^  manner,  the  authority  to  pass  the  original  sen- 

^c^DCe  should  have  been  specified  here,  to  sustain  the 

*^ffcs.     And  the  order  in  council  evidently  refers  to 

^  jadgment  of  the  Jersey  Court. 

That  the  power  to  transport  does  not  exist  in  Jersey 

^  evident,  independently  of  affidavits.     Transportation 

Is  M  a  common  law  punishment,  4  Hffwh  P.  C  473. 

(ed.  7.),  b.  2.  c  48.  s.  16. :    nor,  if  it  were,  does  the 

common  law  extend  to  Jersey.      The  "  Grand  Cous- 

lomier  ^  of  Normandy^  which  is  the  foundation  of  the 

iiw  xXJertey^  contains  no  such  punishment.  [^Patteson  J. 

(a)  9  «. -5.733.7^2. 
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Folume  X 
1847. 

Brrhaii's 
Gate. 


That  is  a  question  which  cannot  be  enquired  into  here. 
The  law  of  Jersiy  is  in  our  courts  the  law  of  aforeiga 
country,  and  to  be  proved  by  evidence.]    If  to^  the 
greater  is  the  necessity  for  its  ^being  set  forth  in  the 
return  that  the  sentence  was  according  to  law;  since 
the  validity  of  the  detention  must  wholly  depend  upon 
the  power  which  the  law  of  Jersey  gives  to  transport. 
\^fVig/Umafi  J.    The  complaint  is  that  the  parties  are 
detained  in  England.']     Their  detention  in  England  is 
only  warranted  by  Sir   George   Gretf^  direction;  and 
that  is  referred,  by  the  return,  to  the  prior  sentence. 
The  legality  of  the  prior  sentence    must,  tb^fore, 
come  in  question  in  discussing  the  legality  of  the  itn- 
prisonment ;  consequendy,  either  the  legality  ought  to 
appear  on  the  return,  in  order  that  it  may  be  traversedi 
or,  if  it  does  not  so  appear,  the  defendants  must  ha^ 
an  opportunity  of  shewing  aliunde  that  the  detendon  yf^ 
not  legal.     Nor  is  the  case  carried  farther  by  the  orA^^ 
of  Sir  George  Grey  authorising  the  removal  of  tbepic"** 
soners  to  MiUbank.    The  recital  in  stat.  5  G.4.  c.9^' 
s.  17.,  on  which  Sir  George  Gret/s  power  to  madesu^^ 
removal  is  founded,  shews  that  the  enactment  (so  fiu*    ^ 
as  it  is  here  applicable)  only  relates  to  cases  wh^^ 
offenders  *^  are  liable  to  be  punished  by  transportatior^ 
"  by  the  laws  in  force  in  some  parts  of  His  Majesty* 
dominions  not  within  the  United  Kingdom."     No  su^ 
laws  are  shewn  to  exist  in  Jersey.     In  the  next  plaC^ 
the  power  given  by  that  section  is,  to  imprison  such  ' 
cohvict  temporarily  in  any  place  of  confinement  **  pro- 
vided under  the  authority  of  this  act ; ''  that  is,  places 
appointed  by  the  Crown  by  warrant,  under  sect  10) 
for  the  confinement  of  persons  under  sentence  of  trans- 
portation.    But  it  is  not  shewn  on  this   return  that 
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MiUbank  Prison  is  such  a  place.     Nor  can  it  be  con-   Queen* t  Bench. 
tended,  as  in  Leonard  Watsotfs  Case{a\  that  the  impri-        ^       * 
^onment  was  justified  as  a  necessary  exercise  of  power      Biinak'» 
to  detain  convicts  in  their  transit ;  for  there  is  no  aver- 
snent  of  such  necessity. 

Sir  J.  JeroiSj  Attorney  General,  Sir  Z).  Dundas^  Soli- 
citor General,  M.  D.  Hill  and    Waddington^  contra. 
The  fallacy  of  the  argument  on  behalf  of  the  prisoners 
consists  in  confounding  the  functions  of  this  Court,  in 
deciding  on  the  return  to  a  habeas  corpus,  with  those 
which  it  possesses  in  the  case  of  a  writ  of  error.   If  that 
Argument  were  correct,  the  prisoner  must  be  released 
on  habeas  corpus  in  every  case  where  a  court  of  com- 
petent jurisdiction  has  given  an  erroneous  judgment. 
The  case  of  Cafnpbell  v.  TAe  Queen  (A),  where  judgment 
^fts  wrongly  given  on  two  counts,  might  in  the  same  man- 
^^  have  been  disposed  of  on  habeas  corpus.     Whether 
or  not  the  power  of  sentencing  to  transportation  is  pos- 
*^^»ed  by  the  Criminal  Court  of  Jersey  is  therefore  no 

^^^stion  here,  any  more  than  the  power  to  imprison  was 

• 

^  question  in  Cams  Wilsorfs  Case  (c).  It  may  be  urged 
^^t  no  appeal  can  otherwise  be  had  from  the  decisions 
^  that  Court:  but  the  same  is  the  case  with  respect  to 
^^  Criminal  Courts  of  Scotland :  and  yet  such  a  sen- 

^ce,pa8sed  by  a  Scotch  Court,  would  not  be  enquired 

•  

i^to  on  habeas  corpus ;  Barnes  Case  ((/),  cited  in  Rex  v. 
^dis{e).  (As  to  the  point  of  jurisdiction  they  wei'e 
<tO|q)ed  by  the  Court.) 

(•)  9  d  B.  731. 

{h)  Exchequer  Chamber  (Error  from  Q.  B,) :  decided,  Biichaelmat 
VknioD,  1S47. 
(c)  7  Q.B.9M.  (d)  2  Boll,  B.  157.]] 

(e)  1  Euit,  308. 309. 
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Vobme  X         The  remaining  question  is^  whether  that  part  of  ihe 
return  b  sufficient^  which  sets  out  the  letter  of 

BftsiiAM*s      George  Grey^  authorising  the  Governor  of 

Prison  to  receive  the  prisoners.     But  let  it  be  assni 
that  the  statute  does  not  apply,  and  that  MiUbakk 
an  unauthorised  place  of  detention :  the  place  of  imp 
sonment  is  not  of  the  substance  of  the  return.     Supper 
a  court  of  competent  jurisdiction  had  authorised  the  ^^ 
tention  of  a  criminal  in  Middlesex  ;  the  fact  of  bis  b^inr^ 
detained  in  Essex  would  not  authorise  the  Court  to  in^ 
terfere.     But  the  statute  applies.     These  prisoners  tire 
within  the  words  of  stat.  5  G.  4.  r.  84.  s.  17«,  ^  oooYicts 
adjudged  to  transportation  by  any  court  or  judge  in  tay 
part  of  His  Majesty's  dominion  not  within  the  Unitflc) 
Kingdom."  They  may  therefore  be  detained  in  any  pho^ 
of  confinement  **  provided  under  the  authority  of  tlai^ 
act."     But  then  it  is  contended  that  these  are  oal>? 
places  appointed  by  warrant  under  sect.  10,  and  tk^^ 
MiUbank  Prison  does  not  appear  by  the  return  to  fc'^ 
such  a  place.     But  the  removal  of  convicts  to  MMaP'^ 
Prison  is  expressly  authorised  by  the  act  for  regaialdt^i 
that  .prison,   6  &  7  Vict,  c,  26. :  and  sect  14  of  th 
statute  refers  to  stat,  5  G*  4,  r,  84.     Therefore^  if  it 
necessary,  those  acts  will  be  incorporated  with  eadiotb 
by  reasonable  construction.     But  a  sufficient  gen 
answer  is  given  to  this  objection  by  the  judgment  of  tB^ 
Court  on  the  last  head  of  objection  in  Leonard  WaUa^^^ 
Case  (a). 

Craxd^,  in  reply.  In  Barnes  Case  (b)  and  in  K^' 
V.  Suddis  {c)  the  returns  justified  under  the  law  ^ 
England;  and  in  the  latter  case  the  return  eiqircs^"^ 


(a)  9jHE,  785.  (6)  8  BsO.  E.  157. 


/.X      «       Xi— _«      A/\^ 
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tfksned  to  the  article  of  war  which  authorised  the  sent-  Queen't  Bench. 

tesace  of  transportation.     This  return  sets  out  the  sen- ' 

texmce  of  a  foreign  court,  and  does  not  even  allege  the      ^^'[11^^*'^ 
legality  of  the  sentence.     If  its  ill^ality  appeared  on 
tbe  bee  of  the  return,  could  it  then  be  said  that  the 
pris(N)ers  would  not  be  intitled  to  their  discharge  ?     If 
the  sentence  had  imposed  torture,  or  any  other  punish- 
ment noauthorised  by  our  law,  would  it  be  assumed 
tbal  such  punishment  was   authorised  by  the  law  of 
J^rutff    The  detention  of  the  prisoners  in  any  prison 
in  England  cannot  be  justified  under  stat.  5  G.  4.  c.  84. 
<>  17.  without  assuming  that  the  Court  of  Jersey  was 
CQiDpeteot  to  transport  them,  which  is  the  very  thing  in 
question :  and,  even  after  this  general  assumption,  the 
^l^taitiQn  in  MiUbank  Prison  is  illegal,  for  it  is  not  shewn 
^  l)e  one  of  the  appointed  places  of  confinement  for 
P^V'aoBs  sentenced  to  transportation,  under  sect.  10  of 
^t  statute ;  and  stat.  6  &  7  Vict.  c.  26.  s.  12.  authorises 
vie  removal  to  Millbank  Prison  of  such  prisoners  only 
^  are  in  some  other  prison  in  England. 

Cur.  adv.  mdt. 

liord  Dbmman  C.  J.,  in  this  term  (May  8th),  de- 
l^v^red  the  judgment  of  the  Court 

The  return  of  the  Governor  of  the  MiUbank  Peni- 
^tiary  to  a  writ  of  habeas  corpus,  commanding  him  to 
^^'hsg  these  two  persons  before  us  to  be  discharged,  is, 
^«*t  be  has  received  the  certificate  of  the  Greffier  of 
"^  Koyal  Court  of  Jersey^  stating  that  they  were  both 
^^'D^icted  of  burglary  (a)  in  that  Court,  which  is  a  com- 

(*)  Of  bretking  into  a  shop  by  night,  and  stealing  tben*in.  It  seems 
^  ™e  crime  of  burglary  is  not  known  in  the  law  of  Jetsey :  see  Fint 
^^  ^Ae  CommisshHerSy  ^c.  p.  xxi.  But  the  offence  set  forth,  in  the 
^  <>f  the  Royal  Court  is  a  crime  by  the  law  of  the  Island. 
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Voiumt  X,      petent  Court  to  try  and  to  pnnish  for  that  crime,  and  l^; 
*        that  Court  sentenced  to  be  transported  from  Jena/  \ 


BECMAx'g      gy^ii  place  as  Her  Majesty  in  Council  should  be 

to  order.  The  return  further  states  an  order  made  \^y 
Her  Majesty  in  Council,  directing  the  transportation  ot 
the  said  two  convicts  from  Jersey  to  Van  Diemem's 
Land  or  some  other  island ;  and,  further.  Sir  G.  Gny^M 
warrant  for  removing  them  from  Jersey  to  the  sai^ 
prison,  in  order  to  carry  the  said  sentence  into  efiSsct;  an^ 
his  desire  addressed  to  the  Governor  of  the  prison 
receive  them. 

No  objection  was  made  to  the  return  on  the  grooa 
that  it  did  not  shew  jurisdiction  in  the  Court  to  try  an^ 
punish  for  the  crime  of  burglary :  but  it  was  said  to 
bad  for  not  shewing  that  the  Court  had  power  to  pooii 
by  transportation. 

We  think,  however,  that,  the  Court  having  compel 
jurisdiction  to  try  and  punish  the  ofience,  and  the 
tence  being  unreversed,  we  cannot  assume  that  it  is  ii 
valid  or  not  warranted  by  law,  or  require  the  authori^^ 
of  the  Court  to  pass  the  sentence  to  be  set  out  by  H^^^ 
gaoler  upon  the   return.     We  are  bound  to  assume  ^ 
prima  facie,  that  the  unreversed  sentence  of  a  Court    ^ 
competent  jurisdiction  is  correct ;  otherwise  we  should 
in  effect,  be  constituting  ourselves  a  Court  of  app^^ 
without  power  to  reverse  the  judgment. 

The  power  of  detaining  persons,  so  convicted,  in  prison 
in  this  country,  the  statute  5  G.  4.  r.  84.  ^17.  does 
not  expressly  give :  but  the  recital  shews  the  occasioo 
of  passing  the  act :  —  That,  by  the  laws  in  force  in  some 
parts  of  Her  Majesty's  dominion,  not  within  the  United 
Kingdom,  offenders  were  liable  to  be  punbhed  by 
transportation,  and  there  might  be  no  means  for  trans- 
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porting  them  without  first  bringing  them  to  England;    (hieenU  Bench. 

1847 
and  the  seventeenth  clause  enacts  "  that,  whenever  any  

convict  adjudged  to  transportation  by  any  court  or  ®"JIf*'*' 
judge  in  any  part  of  His  Majesty's  dominions  not  within 
the  United  Kingdom,"  *^  shall  be  brought  to  England  in 
order  to  be  transported,  it  shall  and  may  be  lawful  to 
imprison  any  such  offender  in  any  place  of  confinement 
provided  under  the  authority  of  this  act."  No  words 
could  have  more  clearly  intimated  that  the  fact  of  a  sen- 
tence having  been  passed  by  such  Court  founds  the 
right  to  detain,  and  that  the  validity  or  regularity  of  the 
s^tence  is  not  to  be  called  in  question.  Even  if  that 
sentence  is  erroneous,  this  Court  cannot  set  it  aside  or 
enquire  into  its  propriety,  or  deny  it  the  effect  which 
the  law  assigns  to  any  sentence. 

fiut  it  was  said  that  the  detention  did  not  appear  to 

^  in  any  of  the  particular  prisons   to   be  appointed 

under  stat.  5  G.  4.  c.  84.     But  we  consider  these  enact- 

inents  as  directory,  and   that  they  do   not  interfere 

^^th  the  power  asserted  in  general  terms  by  the  seven- 

^nth  section.     The  nonobservance  of  these  particulars 

^^y  expose  officers  to  censure :  but  it  does  not  require 

^e  discharge  of  the  criminal  convicted  by  a  competent 

Court  within  Her  Majesty's  dominions  of  a  crime  well 

^^yrn  to  our  laws,  condemned  to  a  punishment  equally 

^iK>wn  to  them,  and  brought  into  this  country  under  a 

^tence  of  a  Court  within  that  part  of  Her  Majesty's 

dominions  where  the  crime  was  committed. 

The  prisoners  were  remanded  (a). 
• 

(a)  Reported  by  H,  Merwak  and  if.  Davwon^  Esqs,     . 
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Dale  against  Pollabd,  Popplewell,  Ahdbkw 

and  Waddinqton. 

i^N   the  trial  of  this  cause,   at  the   York  Summef 
Assizes,  1842,  a  verdict  was  found  for  the  plaintifi) 
damages  SU  35.,  subject  to  a  special  case,  on  which  tb< 
Court  was  to  draw  such  inferences  as  they  should  thin  » 
cKrate,Wd  *J"''y  ^"g'^^  ^^  ^^^'^J  with  liberty  to  turn  the  case  iD«« 

a  special  verdict,  if  the  Court  should  so  order,  with  sac^T^ 
findings  as  they  should  direct  to  form  part  of  L*- 
damages  being  assessed  contingently  for  the  defendaDK^ 

The  special  case  set  out  the  pleadings.    Tie  A  ^ 
claration  was  in  replevin  for  taking  account  books, 

Cognizance,  as  the  bailiffs  of  John  Plumbe  Tenq 


PUDDtiff  was 
summoned  be- 
fore two  jus- 
tice* for  re- 
fusing to  pay 
a  sum  under 
10^,  being  bis 


by  the  church- 
wardens with 
the  consent 
of  the  minority 
of  a  vestry 
meeting,  but  re- 
fused by  the 
majority.     The 
justices  asked 
his  attorney  if 
he  had  any 

1^2nsuh^W  *"^  ^^^^^^'  justices  for  the  fFest  Ridittg  of  YorhU^' 
ment.    The  at-  That  plaintiff,  before  the  time  when  &c.,  and  before  t' 

tomey  said,  * 

that  he  should     making  of  the  rate  &c.  after  mentioned,  and  lh<*^  * 

not  try  the 
validity  of  the 
rate  b^ore  the 
justices,  but 
give  them  a 
written  notice ; 
and  should 
bring  an  action 
against  the 
justices  if  they 
enforced  the 
rate.    He  then, 
before  the 
making  of  the 
order,  senred 

the  justices  with  a  written  notice  that  the  plaintiff  protested  against  the  church  rate  as 
scriptural,  &c. ;  that  he  should  not  contest  the  Talidity  of  the  rate  in  the  ecclesiastical 
and  that  he  should  commence  actions  in  the  courts  of  common  law  against  the  justices  ^J'T 
all  other  persons  concerned  therein  for  all  acts  and  proceedings  connected  with  the  rate  ^1*-^^ 
he  should  be  advised  were  illegal.    The  justices  made  an  order  for  payment,  knowing  -* 
the  time,  that  the  plaintiff  intended  to  dispute  the  right  of  a  minority  to  impose  a  church  r^^^ 
Held  that  these  facts,  taken  together,  shewed  that  the  validity  of  the  rate  was  dispuS^ 
and  notice  thereof  given  to  the  justices,  under  sut.  53  G.  3.  r.  187.  «.  7.     And,  ^3^ 
tices  having  made  a  warrant  founded  on  the  order,  under  which  warrant  plaintiff 'feg^c'^ 
were  distrained,  plaintiff  recovered  in  replevin. 


continually  to  the  time  when  &c.,  was  an  inhabitant 
the  township  of  Bradford^  in  the  parish  of  Bradjhr^'^ 
in  the  West  Ridings  and  the  occupier  of  the  dwelli*^ 
house  in  which  &c.,  the  same  being  situate  in  the 
township  and  parish,  and  by  law  rateable  for  and 
wards  the  necessary  expenses  and  service  of  the  pari  ^ 
church.     That  heretofore,  and  while  plaintiff  was  su  -^^ 
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%  8lc^  to  wit  14tb  M^  IMl,  a  obtain  church   Qumi's  Batch. 

ttt  was  made  in  respect  of ,  the  repair^  of  the  said  

irish  church  and  other  lawful  purposes,  in  which  ^^^ 
aintiff  was  duly  rated  in  a  sum  helow  102.,  to  wit  Poiaaed. 
*  Bd,f  the  validity  of  which  rate  had  not,  before  or 
the  respective  times  of  making  and  hearing  the 
^mplaint,  and  of  the  making  and  issuing  the  war-r 
xitsf  and  order  after  mentioned»  or  before  or  at  the 
id  time  when  &c,  been  questioned  in  any  Ecclesias- 
Bi^l  Court.  That  afterwards  &c.,  to  wit  on  &c.,  the 
id  Pollard  3nd  PopfleweU^  then,  and  from  thenceforth 
Mil  and  at  the  time  when  &c.,  being  the  churchr 
ardens  i>f  the  parish  church  of  Bradford^  and  whose 
aty  it  was  as  such  churchwardens  to  collect  and  re* 
eive  the  said  rate,  duly  gave  notice  to  plaintiff,  and 
emanded  of  him  the  said  sum  of  \s»  Bd.^  which  he  re- 
tted and  still  refuses  to  pay.  Whereupon  after- 
"iirds  ftc.,  to  wit  on.  &c..  Pollard  duly  made  his  com- 
l^ot  to  LamphigA  Wickham  Hird,  Esq.,  a  justice  of  the 
^•ce  for  the  West  Biding^  of  the.  said  refusal;  the 
^id  justice  not  being  in  any  way  interested,  &c» 
I^bat  the  said  justice  thereupon  duly,  according  to  the 
^^ttB  of  the  statute  &c.,  made  his  warrant  requiring 
^ntiff  to  appear  before  him  at  the  court  house  at 
^a^brd  on  &c«  next  ensuing,  to  shew  cause  for  his 
^^^btsL  That  plaintiff  appeared  at  that  time  before  the 
t^^itices  named  in-  the  cc^izance  (denial  of  their  being 
''Heiested  &c.)^  who  examined  upon  oath  into  the  merits 
^/VSord's  complaint,  and  thereupon  made  their  order, 
^hiek  recited  the  complaint,  warrant  and  appearance, 
^^  after  finding  that,  the  said'  sum  ofl;.  5d,  was 
jMj  due  from  plaintiff  to  the  said  churchwardens, 
^iWed  faim  to  pay  it  with  175.  costs.     The  cogni* 


506 


Q.  B.  EASTER  TERM, 


Volume  X. 
1847. 

Dale 
▼. 

POLULBO. 


zance  then  alleged  the  service  of  the  order^  refusal  to 
pay,  and  warrant  of  distress  under  the  hands  and  sells 
of  the  same  justices,  and  distress,  &c. 

Pleas  in  bar:  1.  De  injuria.     Issue  thereon. 

2.  That,  at  the  time  of  the  said  examination  by  the 
said  justices,  and  before  the  making  of  the  rate,  to 
wit  on  &c.,  *^  he  the  said  plaintiff  disputed  the  validi^ 
of  the  said  supposed  rate  in  the  said  cognizance  of  tbe 
defendants  mentioned,  and  then  gave  notice  of  bis  so 
disputing  the  validity  of  the  said  supposed  rate"  to 
the  said  justices.  Veri6cation.  Replication :  That  plai^* 
tiff  did  not  dispute  the  validity  of  the  rate,  or  give  n 
tice  &c.,  as  in  the  plea  alleged.     Issue  thereon. 

The  case  then  set  out  the  facts  which  appeared 
the  trial ;  viz.  a  monition  of  the  Consistory  Court  of 
Archbishop  of  York  to  the  churchwardens  PdUard 
PoppUwell  to  take  the  necessary  steps  for  putting 
church  of  Bradford  in  repair,  and  to  call  a  vestry 
the  purpose  of  making  a  rate  towards  such  repair, 
That  the  vestry  meeting  was  accordingly  called, 
holden  on  6th  Mai^  1841 :  the  proceedings  of  whicb^ 
entered  in  the  *^  Town  Book,''  were  to  be  treated 
part  of  the  case.   From  these  entries  it  appeared  that, 
monition  having  been  read,  the  defendant  PappUtseUp,  ^ 
senior  churchwarden,  proposed  a  rate  of  38S/.  45.  ^^ 
to  be  laid  on  the  parish  towards  the  necessary  repaid 
and  expenses  of  the  parish  church,  specifying  the  items; 
*' which  sum   was  to  be  borne  by  each  township  JD 
certain  proportions:   viz.    the  township  of  Bradjcd 
1021.  35.  9idJ'  (four  fifteenths),  <<and  nine  other  town* 
ships  their  several  shares :  and  that  one  halfjpenny  in 
the  pound  was  to  be  assessed  on  property  rateable  fix 
the  relief  of  the  poor  in  the  township  of  Bnuffbrd  to  raise 
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ch  proportion.''    This  motion  being  seconded  by  the  QiMm*«  Bench. 

^fendant  Pollard^  an  amendment,  "  That  there  be  no    ]__ 

lurch  rate  for  the  parish  of  Bradford  for  the  current         ^^" 
iar,**  was  proposed  and  seconded.    The  original  pro-      Pollaeh. 
)sition,  having  been  put  to  the  meeting,  was  rejected, 
lie  chairman  having,  at  the  request  of  the  church- 
urdens,  asked  whether  there  was  any  other  proposition 
bich  the  meeting  wished  to  make  in  lieu  of  the  church 
te  proposed  by  the  churchwardens,  a  proposal  was 
■de  and  seconded  for  a  voluntary  subscription,  and 
rried    by  a    considerable    majority.      The  church- 
irdens  refused  this  course,  and  gave  notice  that  they 
>i]ld  lay  a  rate  on    their  own  authority   with  the 
•nsent  of  the  minority.    They  accordingly  made  a  rate 
r  the  amount  required,  directing  that  it  should  be 
iid  by  the  several  townships  to  the  amounts  before 
tecified ;  and  that  one  hal^nny  in  the  pound  should 
-    afigessed  on  property  rateable  to  the  relief  of  the 
Kw  in  Bradford  township.     This  rate  was  signed  by 
^  vicar,  churchwardens  and  others,  being  a  minority 
the  meeting,  and  a  protest  was  made  against  it, 
^  numerously  signed.      The  case  then  set  out  the 
^^cssment,  by  Poppkwell  and  Pollard^  on  the  township 
^  A'o^brdf  for  the  purpose  of  raising  the  above  sum 
^f  102/.  3;.  9\d.f  at  one  halfpenny  in  the  pound,  and  on 
^  plaintiff  of  Is.  Bd.^  as  an  occupier  therein.     The 
Parish  of  Bradford  consists  of  ten  townships,  named  in 
^  case,  of  which  the  township  of  Bradford  is  one. 
^nififrd  township  chooses   churchwardens  for  itself; 
^  most  of  the  other  townships  choose  churchwardens 
or  cbapdwardens  :  but  the  parish  church  is  situated  in 
ibe  township  of  Bradford;  and  the  churchwardens  of 
bat  township  have  always  acted  and  been  treated  as 
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churchwardens  of  the  whole  parish  in  respect  {iBti 
)dia)  of  the  laying  parish  rates  &c. 

The  above  alleged  rate  was  never  qnestioiied  m  ti 
Ecclesiastical  Court,  and,  if  otherwise  legal,  was  tL'pp^ 
tioned  among  the  various  townships  according  to  ti 
ancient  and  invariable  usage  of  the  parish  (a):  but  t 
evidence  was  given  of  the  proper  method,  customary  o 
other,  of  assessing  on  the  several  uihabitants  of  ih 
particular  townships  the  sums  payabVe  respectively  bj 
such  townships  under  such  apportionments. 

The  churchwardens,  on  17th  July  1841,  duly  gavedH 
plaintiff  notice  of  the  said  rat^  and  demanded  paymeot 
which  be  refused:  upon  which  the  complahit  was  mad 
and  the  plaintiff  summoned  as  stated  in  the  pleaditq^ 
He  appeared  on  dlst  July  before  the  justices,  who  e^ 
amined  &c.,  and  thereupon  (assuming  the  rati^  to  fc 
valid,  and  that  notice  of  the  validity  of  such  alkg^ 
rate,  or  of  the  plaintiff's  liability  to  pay  thk  same,  beife 
disputed  was  not  given  to  the  justice  in  coufoiiM^ 
with  Stat.  53  6.  3.  c.  127.  s.  7.)  duly  made  tbe  drd-' 
set  out  in  the  pleadings.  The  minutes  of  the  vest^ 
meeting  were  read  to  the  plaintifl^  tihen  atteiidtog,  arr 
his  proportion  of  the  rate  proved,  8tc. 

*'  The  said  justices  asked  the  attorney  of  the  plahit9 
who  attended  with  him  on  his  behalf,  if  he  bad  k'^ 
thing  to  say  against  pajrment  of  the  U.  Sd, :  to  which  t9 
attorney  answered,  *  The  course  that  I  intend  toporatf 
is,  to  put  in  a  written  notice : '  when  the  chairniari  o 
the  justices  said  to  him,  ^  I  suppose  that  is  tiodispoit 
the  validity  of  the  rate:'  to  which  the  attornej  aft 


(a)  As  to  this  custom,  see  Stead  y.  Heaton^  4  T.  B,  660*; 
Chapelwardens  of  Jfawortk,  18  East,  556.}   Regina  t.  Tkomas, 
589. ;   Hegina  ▼.  PteMes,  3  Q,  B.  599.,  note  («): 
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irered,  *  No,  we  shall  not  dispute  the  validity  of  the    Qu^en'i  Bench. 

|.Q  J  4^ 

ite  t  we  shall  not  try  the  validity  of  the  rate  before ' 

lese  justices ;  but  we  will  merely  give  a  written  notice.'         ^f " 
lie     attorney  also  said  he  would  bring   ah    action       Pollard: 
gainst  the  magistrates  if  they  enforced  the  rate.     The 
ttomey  also  then,  before  the  making  of  the  said  order, 
erved  the  justices  with  a  written  notice  in  the  follow- 
ing words,  'signed  by  the  plaintiff.    *^  I  give  yoii  notice  ** 

4 

tu:.,  <<  first,  that  I  protest  against  the  church  rate 
allied  to  have  been  laid  for  the  parish  of  Bradford,  as 
Mug  an  attempt  to  impose  an  uhscriptnral  and  oppres- 
^  tax  upoii  all  denominations  of  Christians  for  the 
ti^efit  of  one  denomination  only.  Secondly,  that  I 
^ftU  hot  contest  the  validity  of  the  said  rate  in  the 
Ecclesiastical  Courts.  Thirdly,  that  I  shall  commence 
^^ons  in  the  Courts  of  common  law  against  you  and 
^  other  persons  concerned  therein,  for  all  acts  and 
pfbceedings,  connected  with  the  said  rate,  which  I  shall 
^  advised  are  illegal.*' 

The  justices,  at  the  time  of  the  said  attendance, 
**^4  of  the  said  notice  being  served,  and  before  and  at 
^■^c  time  of  the  said  order  being  made,  knew  that  the 
Pl^ntiff  denied  and  disputed,  and  intended  to  deny  and 
^^^ote,  the  right  of  a  mmority  to  impose  a  church  rate 
*8«iiii$t  the  vote  of  a  majority. 

After  setting  out  some  other  evidence,  immaterial  to 
^  question  ultimately  decided,  the  case  stated  that  the 
^*rtet  described  in  the  cognizance  was  served  on  the 
pItUBtiff,  and  payment  of  the  l^.-  6d.  and  175.*  demanded 
^  refused;  and  that  the  plaintiff *s  goods  were  dis* 
(rained  under  a  warrant;  in  respect  of  which  taking,  the 
actioo  was  brought. 
Questions  for  the  opinion  of  the  Court. 
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1.  and  2.,  not  now  material.  8.  Whether  the  nst 
diet  on  the  last  issue  should  be  found  for  plaintiff  c 
defendants.  4.  Whether  the  above  case  is  to  be  tome 
into  a  special  verdict,  and  what  facts  should  be  foa^ 
and  inserted  therein. 


T.  F.  EUiSf  for  the  plaintiff.  As  to  the  third  qu< 
tion :  the  plaintiff  is  entitled  to  judgment  on  the  Im 
issue,  as  he  had  given  notice  to  the  josUces  that  b 
intended  to  dispute  the  validity  of  the  rate,  in  the  sens 
in  which  those  words  are  used  in  stat.  53  G.  3.  c  12"^ 
s.  7.  His  attorney  informed  the  justices  that  an  scttO' 
would  be  brought  against  the  magistrates  if  thqr  ^ 
forced  the  rate :  this  is  to  dispute  its  validity ;  Ba  ^ 
TTie  Chapelwardem  of  Milnrtm  {a).  The  questioa  okbJ 
is,  whether  he  satisfies  the  justices  that  there  is  a  b(^ 
fide  intention  to  dispute;  Rex  v.  WrottesUy {Jk\  Tl 
only  argument  on  the  other  side  arises  from  a  XiteaX  9 
terpretation  of  one  part  of  the  words  used  by  the  phiS 
tiff:  but  it  is  evident,  from  the  context,  that  his  attorn^ 
by  the  expression  ^^  we  shall  not  dispute  the  validi^ 
the  rate,"  meant  merely  ^*  we  shall  not  dispute  it  1^ 
fore  you  (the  justices),  because  our  intention  is  to  di 
pute  it  elsewhere."  The  plaintiff  could  not  consiste0t( 
dispute  it  before  the  Ecclesiastical  Court,  as  a  proi^ 
bition  would  have  lain ;  because,  if  the  objection  wtf 
valid,  there  was  no  rate ;  Burdet'  v.  Veley  (c),  Vdq  v. 
Burder  (d).  Besides,  this  was  a  customary  rate 
Regina  v.  JTtomas  {e) :  that  G)urt  had  therefore  n 
jurisdiction.     (The  arguments  on  the  other  questioi 


(a)  5li.4;S.  S48. 
(c)  12  A.  ^£.233. 
(0  3  Q.  J9. 589. 


(&)  I  B,tjitL  648. 

(d)  12  A.  ^  F.265.  SIS.  S14. 
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are  not  reported,  as  the  Court  decided  ultimately  upon 
this.) 


Qucen*t  Jienc/t, 

181-7. 


Cowlingf  contra.     This  was  not  such  a  disputing  the 
validity  of  the  rate  as  ousted  the  justices  of  their  juris- 
diction.    The  plaintiff  objected  to  all  rates,  as  *^  un- 
scriptural  and  oppressive,"  &c. ;  that  is  not  a  legal  ob- 
jection to  the  validity  of  a  particular  rate^  such  as  the 
Act  intends  should  be  decided  before  another  tribunal. 
If  a  party  expressly  says,  as  here,  that  he  does  not  intend 
to  go  before  the  Ecclesiastical  Court,  that  implies  that 
he  submits  to  the  jurisdiction  of  the  justices :  and  why 
should  it  be  held  that  the  defendant  was  compelled  to 
proceed  in  the  Ecclesiastical  Courts,  when>  if  he  had 
done  so,  he  would  have  found  no  party  there  to  answer 
him  ?     Bex  v.  T/ie  C/iapelwardens  of  Milnrow  (a)  by  no 
means  goes  to  the  extent  contended  for.     In  that  case, 
^oUi/  gave  as  his  reason  for  threatening  an  action, 
that  he  bad  no  right  to  pay,  because  he  had  no  claim 
to  or  seat  in  the  chapel.''     That  was  contesting  the 
Validity  of  the  rate  on  a  specific  ground  which  might 
^  tried;    not  a  mere   contingent   threat  of  bringing 
^  action,  if  advised  to  do  so.     Rex  v.  WroUesUy  (J)) 
^  in  the  defendants'  favour :  and  so  is  Regina.  v.  SL 
^2f«w/i/*  (c).      llVig/itman  J.    The   plaintiff's   meaning 
probably  was,  that  he  should  dispute  the  validity  of  the 
Ite^  but  not  in   the  Ecclesiastical  Courts,  because  a 
prohibition  would  lie.]     Taking  him  to  have   meant 
tfais,  his  language  was  evidently  open  to  misconstruc- 
tion; and  the  justices  might  reasonably  suppose  that  he 
did  not  mean  to  try  its  validity  elsewhere  at  all.    IPaite" 


(«)  $11.^^8,  24«t. 
(c)  iS^jfi:.  177. 

VOL.X.    N.8. 


(fr)  1  B.  ^  J(L  648. 
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soti  J.  It  is  found  in  the  case  that  they  knew  he  meint 
to  dispute  the  right  of  a  minority  to  impose  the  rate; 
that  is,  its  validity.]  The  magistrates  at  all  eventSi  on 
this  construction,  could  not  do  otherwise  than  go  on; 
and  the  Court  will  consider  that,  if  they  were  misled  by 
an  ambiguity  of  language,  the  fault  lay  with  the  plaintiff 


Lord  Denman  C  J.  I  think  it  not  impossible  thit 
the  legislature,  in  passing  stat  53  6.3.  c.127.  t*% 
may  have  intended  that  all  questions  arising  on  rates 
below  10/.  should  be  decided  by  the  justices,  unless 
the  party  gave  notice  of  his  intention  to  dispute  tbeir 
validity  in  the  Ecclesiastical  Court  But  that  is  not 
the  language  of  the  act  And  certainly,  if  it  wer^ 
this  difficulty  would  follow,  that,  in  order  to  exempt 
himself  from  the  jurisdiction  of  the  justices,  a  party 
must  give  notice  of  an  Intention  to  dispute  in  the 
Ecclesiastical  Court,  although  perfectly  aware  that  a 
prohibition  would  ensue.  At  all  events,  as  the  clanse 
stands,  the  jurisdiction  is  taken  away  wherever  the  ^ 
lidity  is  disputed  and  notice  thereof  given  to  the  jostices* 
Here  we  have,  first,  a  general  declaration  that  the  pel? 
will  not  try  the  validity  before  the  justices,  and  then  * 
written  notice  that  he  will  not  dispute  in  the  Ecd^ 
siastical  Court,  but  that  actions  will  be  brought  Tb^ 
whole,  taken  together,  shews  to  my  mind  that  his  inten- 
tion was  to  dispute  in  a  legal  course  the  validity  of  the 
rate :  and  it  is  found  that  the  justices  knew  this. 


Paiteson  J.  This  is  a  question  of  fact  on  all  the 
evidence  as  set  out  in  the  special  case :  namely,  whether 
the  plaiiitiiF  disputed  the  validity  of  the  rate,  and  gave 
notice  '•  thereof."     The  question  is  not  in  what  way  or 
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before  what  coort  he  meant  to  dispute  it.    The  words  ^*  I   Quee9i*t  Bench, 

shall  not  contest  the  validity  of  the  said  rate  "  must  not 1_ 

be  taken  otherwise  than  in  connection  with  what  precedes  ^^'^ 
and  follows,  which  points  thdir  meaning  to  a  dispute  before  Pollakd. 
Ae  justices  only.  The  written  notice,  though  not  drawn 
up  with  the  care  which  was  desirable,  shews,  upon  the 
^hole,  what  his  intention  was  :  and  it  is  found  that  the 
JQsiices  knew  that  he  meant  to  dispute  a  particular  ques- 
^n  affecting  the  validity  of  the  rate. 

A^iGHTHAN  J.  The  decision  in  Bex  v.  Wrottedey  {a) 
^^asy  that  there  must  be  a  real  intention  to  dispute,  not  a 
iMre  statement  of  such  intention.  That  difficulty  is  got 
over  here  by  the  statement  in  the  case,  that  the  justices 
™ew  that  the  intention  was  bona  fide.  The  only  ques- 
^lOD  18,  was  it  an  intention  to  dispute  the  validity  of  the 
'^e,  within  the  meaning  of  the  statute  ?  Undoubtedly 
^c  written  notice  is  not  very  formal :  but  it  is  evident, 
^^Hm  the  whole,  that  its  meaning  is,  that  the  plaintiff 
^tended  to  dispute  such  validity,  not  in  the  Eccle- 
''^stical  Court,  but  by  prohibition  if  the  other  side 
^^^ttmpted  to  try  the  question  there,  by  action  if  the 
justices  chose  to  issue  a  warrant 

£rlk  J,    In  Bex  v.  Wrottesley  {a)  there  was  a  mere 

^^daration  of  an  intention  to  dispute  the  validity :  no 

^c^  against  the  justices  was  threatened :  and  the  de- 

^^  was,  that  the  case  should  be  sent  back  to  the 

yostices. 

Judgment  for  plaintiff. 

The  counsel  agreed  that  the  jury  should  be  con- 
iidered  as  discharged  as  to  the  other  issue  (b). 

(«)  1  J5L|r  Ad.MS.  (6)  Reported  by  H,  Merivale,  Rs^. 
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The  Queen  against  Shipperbottobl 


An  order  in 
bastardy  com- 
mencing, 
«  Whereat  sr 
(the  putative 
father),  "hav- 
ing been  duly 
served  with  the 
said  summons,** 


TTHE   following  order  of  two  justices  of  the  peace 
for  the  borough  of  Bolton^  in  the  county  of  LoJi- 
caster^  had  been  brought  up  by  certiorari. 

The  order,  after  a  recital,  that  Sarah  M^Qtrnon, 
single  woman,  residing  at  Great  Bolton  within  the  said 
kc.,^*  and  now    borough,  did,  on  21st  Jaituary,  1846,  having  been  d^ 
pursuance  livered  of  a  bastard  child  within  twelve  months  pri* 

thereof,"  pro-  , 

ceeded  as  foU      thereto,  make  application  for  a  summons  to  be  served  on 

lows  \  A   J 

«  And,  it  one  Nathaniel  Shipperbottom  &c.,  proceeded :   "  Aw 

provlTto'us,  in  whereas,  the  said  N.  S.  having  been  duly  served  with  the 

Ac^^'^onA^L-  said  summons  within  forty  days  from  this  day,  and  not 

[^"^^^  aI/^*  appearing  in  pursuance  thereof,  and  the  said  SariA  tf  C* 

'/s."  (that  having  now  applied  to  us,  the  justices  in  petty  seasio"* 

the  child  was  o  i  i  ^ 

born  a  bastard     assembled,  for  an  order  upon  the  said  JV.  S.  accorou? 

to  the  form  of  the  statute  in  such  case"  &c:  "«** 
it  being  now  proved  to  us,  in  the  presence  and  heariiV 
of  the  attorney  attending  on  behalf  of  the  said  V*^ 
that  the  said  child  was,  since  the  passing  of  an  act"  (8^ 

mother),  «*and    9  J/ let.  c.  10.)  &c.,  "that  is  to say,  on  the  21st day o' 

no  evidence  .  t^ 

having  been        December^  A.D,  1845,  born  a  bastard  of  the  body  rf  w* 

said  5.  M^C, :  And  we  having,  in  the  presence  andbef^' 
in:r  of  the  said  attorney  attending  on  behalf  of  the  tfi^^ 
N.S.y  heard  the  evidence  of  such  woman,  and  sucbodief 
evidence  as  she  hath  produced ;  and  no  evidence  bafioS 


&c  )  :  **  and 
we  having,  in 
the  presence  " 
&c.  ««   of  the 
Mid  attorney  " 
Ac,  ••  heard 
the  evidence 
of  -  (the 


tendered  on 
l.chalf  ••  of  &  ; 
] t  then  ad- 
judged S,  to  be 
the  putitive 
futher : 

Held  suffi. 
cient,  since 

Stat.  8  &  9  Vict,  been  tendered  on  behalf  of  the  said  N.  S^  and  the  en* 

c.  la 

Held,  also,      dcuce  of  the  said  &  M^Cy  the  mother  of  the  said  child, 

that  the  form  of 

order  given  in  the  schedule  to  that  act  does  not  require  it  to  be  set  out  that  tbe  cridtoccwis 

given  on  oath. 


TOM. 
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ing  been  corroborated  in  some  material  particular  Queen*t  Batch. 

1847 
other  testimony  to  our  satisfaction,  do  hereby  ad*  ]__ 

[6  the  said  N.  S,  to  be  the  putative  father  of  the  said     '^^  Qv^^n 

ird  child  "  &c.  Shifpiriot- 

to  motion  to  quash  the  order,  the  following  objections 

t  taken :  1.  That  it  did  not  appear  that  the  evidence 

rhich  the  adjudication  proceeded  was  taken  on  oath  : 

hat  such  evidence  did  not  appear  to  have  been  taken 

e  presence  of  the  party  charged,  but  only  of  his 

ney. 

ashley  now  shewed  cause.  If  this  order  follows  the 
1  given  in  8  &  9  VicL  c.  10.  sched«  No.  8.,  then  it  is 
icessary  to  set  out  that  the  evidence  was  taken  on  . 
.  And  it  does  follow  that  form  substantially,  and 
IT  as  to  give  jurisdiction  to  the  justices.  But,  if 
to  be  r^arded  simply  as  an  order  under  stat.  7  &  8 
'•c.  101.  5.  S.,  still  it  is  not  bad  on  account  of  this 
iction.  The  authority  relied  on  against  the  order  is 
ina  V.  Wroth  (a).  But  the  objection  there  taken  is 
oved  by  stat.  8  &  9  Vict.  r.  10. ;  Regina  v.  Justices 
Cheshire  (b) :  and  its  validity,  even  before  that 
lite,  is  questioned  in  Regina  v.  Recorder  of'  King^s 
w(c),  where  Coleridge  J.  refers  to  Rex  v.  Lifffe  {d). 
to  the  second  objection  :  even  if  it  be  conceded  that 
order  does  not  follow  the  form  in  stat.  8  &  9  Vict. 
)•%  which  states  the  defendant's  personal  appearance, 
i  nevertheless  good,  independently  of  that  act.  It 
It  be  otherwise  in  a  conviction ;  but  it  is  sufficient  in 
rder.  The  distinction  between  the  two  instruments 
cognised  in  Rex  v.  Bissex{e).    "  Orders  of  bastardy  " 

•)  8  Dowl.  4"  L,  729.  (6)  3  Dow!,  «$■  L.  337. 

c)  3  DcwL  ^  JL  725.  (rf)  8  Eastf  193, 

e)  Se^er'i  Rep.  304. 

1.  L   3 
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*^  have  always  been  considered  to  belong  to  the  diss  of 
orders;  and  therefore  they  do  not  coDtain  any  alle- 
gation of  the  defendant's  presence  during  the  examio' 
ation;"  Paleyon  Convictions^  131.  8d.  ed.;  RexJ.Fen^ 
ables  (a).  (As  to  the  grammatical  form  of  the  orde^^ 
Rex  V.  Cleg  {b\  Rex  v.  Maulden  {c\  Rex  v.  St.  Niekck^^ 
Leicester  (d)  and  Rex  v.  CasterUm  {e)  were  cited.) 


iKnin^,  contra.   It  seems  to  be  conceded  that  this  01 
cannot  be  helped  by  stat.  8  &  9  Vict.  c.  10.,  because 
form  departs  from  that  given  by  that  act,  in  not 
the  defendant's  presence.    Therefore,  as  to  the 
to  state  an  oath,  Regina  y.  Wroih  {g)  is  in  point  [Wi^^' 
man  J.   I  should  have  decided  that  case  otherwise^ 
Rex  v.  Luffi  {h)  had  been  cited.] 


Lord  Denman  C.  J.    I  had  not  been  quite 
the  argument  in  support  of  the  order,  as  to  the 
objection.     But,  on  looking  at  the  form  given  by 
8  &  9  Vict.  c.  10.,  Sched.  No.  8.,  my  brother  PaiteMm 
marks  that,  in  the  latter  part  of  it,  to  the  words  ^  mnd 
having  also  heard  all  the  evidence  tendered  by  the  said  " 
(blank)  this  note  is  appended :  "  Should  the  defendant 
appear  by  attorney  or  counsel,  it  will  be  then  only  0^ 
cessary  to  erase  the  word  *  by '  and  add  *  on  behalf  o£' 
And,  in  the  order  now  before  us,  these  words  are  tC 
cordingly  put  in  their  proper  place.     The  form,  thap^* 
fore,  clearly  recognises  that  the  defendant  may  appetf 
by  attorney.     If  so,  although  the  form  has  not  ben 
adapted  to  the  appearance  by  attorney  in  that  eaifie 


(a)  S  LtL  Raynu  I4a'>. 
(c)  S  B,i  C.  78. 
(O  6  a  B.507, 
(A)  8  JS:aj<,  193. 


(6)  1  Sbru.  475. 
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part  of  it  which  is  now  attacked*  we  must  consider  that   Queen*i  Bench, 

1847 
it  is  sufficiently  followed,  if  the  necessary  alteration  has   '___ 

beea  made  elsewhere  to  express  such  appearance.  '^^  Quun 

Shztpbabot- 


Pattsson,  WiGHTBfAN  and  Erle  Js.  concurred. 

Rule  discharged  (a). 

(a)  Reported  by  S-  Merivab,  Eiq. 


XOM* 


Spencb  and  Another  against  Ghobwick.  Tuetd^, 

ASSUMPSIT.     The  declaration  stated  that  plain-  A«ump«tby 
shipper  on  m 

dfis,  &t  the  request  of  defendant,  had  caused  to  contract  of 

t         -  '  ,  ,  •ffreigbtmeiit. 

^  shipped    in  good   order  and  well  conditioned  on  DeckraUon 

t)<^rd  a  certain  ship  of  defendant,  then  riding  at  anchor  plaintiff  had 

"*  the  Bay  of  Gibraltar^  and  bound  for  Landouj  calling  bowdTdefend- 

^  Cadiz,  certain  goods  of  plaintiffs,  to  wit  &c.,  to  be  ^^*  jJJ'P;  ^^ 

^cn  care  of  and  safelv  carried  on  board  the  said  ship  ®^  G^raUw, 

^  "  and  bound  for 

^rxi  the  bay  of  Gibraltar  to  the  port  of  London^  and  l^^mdon,  calling 

.|  at  Cadizt  cer- 

^ere  delivered  in  the  like  good  order  and  well  con-  tain  goods  to 

ji«  ,  be  safely  con- 

^iitioned,  the  act  of  God,  the  Queen's   enemies,  fire,  yeyed  to  Xon- 

^^  all  and  every  other  dangers  and  accidents  of  the  delivered  in 

•^  rivers,  and  navigation,  of  whatever  nature  or  kind  ^^  of^Goj'the 

•^▼er,  save  risk  of  boats,  so  far  as  ships  were  liable  ^y*^'»  *"*- 

'  »  r  mies,  fire,  all 

^l^reto,  excepted,  to  plaintiffs,  or  their  assigns,  on  pay-  J"**  ^^^'X  °^^^^ 

accidents  of  the 
*^  rfveri,  and  navigation,  of  whatever  nature  or  kind  soever,  save  risk  of  boats  &c.,  ex- 
^*Mf  the  pUtntiff  paying  freight :  promise  by  defendant  so  to  convey  and  deliver  the 
^"9%  laving  the  above  exceptions :  breach,  that  he  failed  to  do  so. 

^f^  that  the  ship  in  the  course  of  her  voyage  called  at  Cadix,  and  was  then  within  the 
^■nsdiedon  of  the  officers  of  customs  there,  and  of  a  certain  Court  of  Spmn  (described  in 
^pka):  that,  while  the  ship  was  there,  the  goods  were,  according  to  the  law  of  Spnin, 
hwMlj  taken  out  of  the  ship  by  the  said  officers,  against  the  will  and  without  the  default 
of  the  defendant,  on  a  charge  of  suspicion  of  their  being  contraband  according  to  the  law 
of  Spaia,  and  were  confiscated  by  a  decree  of  the  said  Court,  upon  the  charge  aforesaid* 
Od  demitrrer. 

Held,  that  the  plea  alleged  no  excuse  within  the  express  exceptions  in  the  contract ;  that 
the  decree  of  confiscation  wan  in  it<(elf  no  answer ;  and  that  it  did  not  appear  by  the  plea 
to  have  been  incurred  tlirough  any  fault  of  the  pUintiif.     Judgment  fur^plaintitf 
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ing  freight  for  the  said  goods  &c.     That  in  consideratioa 
of  the  premises  &c.  defendant  promised  plaintiffs  safely 
to  carry  and  deliver  the  goods,  the  act  of  God,  8tc« 
(enumerating  the  exceptions  above  mentioned)  excepted. 
That,  although  defendant  then  took,  accepted  aod  re^ 
ceived  the  goods  of  plaintiffs  for  the  purpose  aforesaid) 
and  although  the  ship  afterwards  &c.  safely  arrived  in 
the  port  of  London ;  and,  although  a  reasonable  time 
for  defendant  to  have  delivered  the  goods  to  plaintiffs 
had,  at  the  commencement  of  this  suit,  long  elapsed ; 
and,  although  defendant  had  not  been  prevented  frocn 
safely  carrying  and  delivering  the  whole  of  the  saidgoodSf 
as  aforesaid,  by  the  act  of  God,  the  Queen's  enemies 
fire,  or  any  danger  or  accident  of  the  sea,  rivers,  ^ 
navigation  of  any  nature  or  kind  whatsoever ;  aud,  ^* 
though  defendant  had  delivered  a  part  of  the  goc^' 
&c. ;  and,  although  plaintiffs  had  always  been  ready  a^^ 
willing  to  pay  defendant  the  freight  &c.,  of  which  c9^ 
fendant  had  always   had   notice;   yet  defendant  l^^ 
not  safely  carried  and  delivered  the  residue  of  the  goo^^^ 
but  had  wholly  failed  and  neglected  so  to  do,  and  t^w 
behaved  and  conducted  himself  so  carelessly  with    v^ 
spect  to  the  carrying  and  delivering  the  residue  of  ^1^ 
goods,  that  by  reason  thereof  the  residue  of  the  g(X^ 
had  become  and  were  wholly  lost  to  plaintiffs. 

Plea  5.   That,  ader  the  residue  of  the  goods  in  ^^ 
declaration   mentioned   had   been    shipped,  as  thereto 
alleged,  and  whilst  the  same  and  every  part  ther^ 
were  on  board  the  ship,  and   before  any  breach  ^ 
promise  in  respect  thereof,  to  wit  on  8cc.,  the  ship,  '^ 
the  course  of  her  voyage  to  London^  did  call  and  was  at 
CadtZj  to  wit  in  the  province  of  Andalusia  and  kingdom 
of  Spain^  and  according  to  and  within  the  meaning  o( 
the  terms  upon  which  the  i*esidue  of  the  goods  iras 
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lied  as  in  tl)e  declaration  alleged ;  and  that  the  Quem'i  Bench. 

.....                 J  847. 
lue  of  the  goods  was  then  within  the  jurisdiction  of *__ 

officers  of  the  customs  at  Cadiz  aforesaid,  and  also        Snyci 

in  the  jurisdiction  of  a  <:ertain  court  and  tribunal,      CHonwirc 

it  the  tribunal  of  the  subdelegation  of  the  revenues 

i€  province  of  Andalusia  aforesaid  in  the  kingdom 

pomi  then  held  at  Cadiz^  to  wit  by  and  before  a 

lin  person,  to  wit  one  Signor  Don  Manuel  Lanchez 

uif  the  intendant  subdelegate  of  the  revenues  of 

said  province,  and  then  being  the  judge  of  and  in 

«id  courts    That,  whilst  the  ship  was  so  calling  and 

at  Cadizj  and  whilst  the  residue  of  the  goods  and 

y  part  thereof  were  within  the  jurisdiction  of  the 

Court,  and  of  the  said  officers  of  customs  at  Cadiz^ 

before  any  breach  of  promise  by  defendant  in  re- 

i>  thereof,  to  wit  on  &&,  the  residue  of  the  goods 

then  by  the  proper  authorities  having  jurisdiction 

that  behalf,  to  wit  the  officers  of  the  customs  at 

'»!  and  according  to  the  law  of  Cadiz^  and  of  the 

^om  of  Spain,  lawfully  taken  out  of  the  ship,  and 

care  and  custody  of  defendant,  and  landed,  and 

mined  and  detained,  to  wit  for  the  space  of  thirty 

s,  to  wit  at  Cadiz  aforesaid,  and  within  the  jurisdic- 

I  of  the  said  Court,  and  against  the  will,  and  without 

consent,  neglect  or  default,  of  defendant,  or  his 

nts  or  servants  in  that  behalf,  on  a  certain  charge, 

'it  on  a  charge  of  suspicion  that  the  same  were  con- 

3Biid  according  to   the   law  of  Cadiz  and  of  the 

gdom  of  Spain ;  and  which  last  mentioned  charge 

(then,  to  wit  on  &c.,  and  duly  and  according  to  the 

of  Cadiz  and  the  kingdom  of  Spain^  preferred  in  the 

ve  menUoned  Court  and  tribunal,  held  as  aforesaid 

iie  proper  officer  in  that  behalf,  to  wit  by  one  Don 

i  Qnyadoy  lieutenant  of  custom  house  officers  at 
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C^diz  aforesaid.   That  arterwards,  and  whilst  the  resided 

of  the  goods  was  at  Cadiz  and  so  detained  as  aforeai^ 

and  within  the  jurisdiction  of  the  said  Coort,  to  wit  c^ 

&c.,  the  same  residue  of  the  goods  and  every  paittfaerr 

of  were  and  was,  by  a  decree  and  ord^  of  the  ni* 

Courtf  and  of  the  said  Judge  thereof,  then  doly  nude 

according  to  the  law  of  Cadiz  and  of  the  kii]|[doBi  c 

iS^f It,,  declared  to  be,  and  was  and  were^  confiscatec 

to  wit  upon  the  charge  aforesaid.    And  by  reason  c 

the  premises  the  residue  of  the  goods,  and  eveiy  pai 

thereof,  were  and  was,  and  then  and  thence  hitherl 

hath  and  have  been,  wholly  taken,  kept  and  detaiiM 

from  and  out  of  the  care,  custody,  possession  and  coa 

trol  of  defendant,  to  wit  by  the  said  oflBcers  of  tl 

customs,  and  according  to  the  law  of  Cadiz  and  t3 

kingdom  o(  Spaing  and  against  the  will  and  without  fe 

consent,  neglect  or  default  of  defendant,  his  agents 

servants  in  that  behalf;  and,  by  means  of  the  premu 

and  not  otherwise,  defendant  was  then  and  thencefor 

hitherto  wholly  and  absolutely  hindered  and  preveiBtii 

from  further  performing  his  promise  as  to  the  residi 

of  the  goods.     That  always,  up  to,  and  until,  and  m 

the  time  of  the  defendant  being  so  hindered  and  pre 

vented  &c.  as  last  aforesaid,  defendant  did  take  care  ^ 

and  safely  carry  the  same  residue  of  the  goods,   »xH 

otherwise  observe  and  perform  his  promise  in  respect 

thereof,  in  all  things,  and  was  then,  and  thencefbrtb^ 

but  for  the  premises   aforesaid,   ready  and  willing  tiF 

and  would    have   fully   performed    his    said  promise. 

Verification.  • 

Demurrer  on  the  following  grounds:  That  it  was 
not  averred  in  the  plea  with  sufficient  particularity  that 
the  goods  were  confiscated  through  any  act,  default  ox 
neglect  of  plaintiffs;  and  that  it  was  consistent  with  the 
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leA  that  the  goods  were  adjudged  to  be  contraband, 
Qcl  were  confiscated,  by  the  act  or  neglect  of  the  de- 
Midiant  or  some  third  person.  That  it  was  not  averred 
/sufficient  particularity,  how,  or  wherefore,  or  on 
account,  or  by  what  act,  neglect  or  de&ultt  the 
MMds  became  confiscated.  That  it  was  not  shewn  by 
heat  law  or  custom  of  Cadiz,  or  of  the  kingdom  of 
Exosn,  the  goods  became  confiscated.  That  it  was  not 
i^^vred  with  sufficient  particularity  that  it  was  neces- 
Ibr  the  purpose  of  the  voyage  for  the  ship  to  go 
the  jurisdiction  of  the  said  Court  That  it  was 
ot  averred  that  the  goods  were  contraband,  but  only 
bat  the  said  Court  found  them  to  be  so.  That  the  plea 
^mounted  to  an  ai^umentative  traverse  of  the  negligence 
^^;ed  in  the  declaration.     Jobder  in  demurrer. 


Queen*i  Benclu 
1847. 

Sfsmci 

▼. 

Choowicit, 


C^onq^tan^  for  the  plaintifis.  The  plea  is  bad.  The 
defendant's  contract  to  convey  the  cargo  is  an  absolute 
^^nitract,  subject  to  certain  express  exceptions ;  and  no 
^cuse  is  sufficient,  unless  it  shew  that  performance  was 
pi'evented  within  one  of  the  exceptions  specified,  or  by 
^oe  act  of  the  plaintiffs  themselves,  or  by  the  law  of  this 
^untry.  Even  the  act  of  God,  if  not  expressly  excepted, 
^OQld  be  no  excuse :  Com.  Dig.  Condition  (D  1.).  The 
^ger  contemplated  by  touching  at  Cadiz  may  have 
'^^H  the  very  reason  why  the  plaintiffs  contracted  in  these 
^i^Qis.  It  has  been  held  no  excuse  for  the  shipper  that 
^^  loading  of  a  cargo  was  rendered  impossible  by  pesti- 
l^ce ;  Barker  v.  Hodgson  (a) :  or  by  foreign  embargo 
^yP prohibition;  Sjoerds  v.  IjUscombe{b\  Blight  y.Page(c)* 
I^  like  manner  it  has  been  held  that  the  shipowner  is 
not  excused,  even  where  government  officers   of  this 


(a)  SM.^S.  867.  (6)  16  Eatt,  201. 

(c)  3  A  ^  P.  295,  note  (a)  to  Toutenq  v.  Hubbard, 
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Those  proceedings  were  in  rem  and  bound  ihe  property.   Q"**'*'*  Sench. 

Tlie  shipowner  contends  that  the  freighter  must  bear  the   * 

loss  which  has  befallen  him  in  the  due  course  of  perform-        s«"c« 
aoce  of  that  contract  which  he  has  chosen  to  enter  into.      Chopwick. 

It  is  said  that  the  defendant  has^ntracted  absolutely, 
subject  to  certain  declared  exceptions,  and  that  he  has 
lot  brought  his  case  widiin  them.  But  the  act  of  God, 
rhich  is  one  of  the  exceptions,  extends  to  other  than 
latural  causes,  and  means  no  more  than  inevitable  acci- 
ent;  Siofy  on  BaibnetUs^  318.  s.  489,  following  Jonrs 
n  Xiailments^  104 :  and  inevitable  accident  must  mean 
omcthing  which  has  occurred  without  the  defendant's 
^ed&ult.  [Lord  Denman  C.  J.  You  would  let  in  the 
'iolence  of  the  Queen's  friends  as  an  exception ;  that 
i^i^^^  he  inevitable  in  the  same  sense.]  It  must  be  con- 
ceded that  vis  major  is  not  always  an  excuse ;  but  the  ex- 
ceptions of  "  act  of  God  "  and  "  perils  of  seas  "  have  been 
^i^>erally  interpreted  :  Abbott  on  Shippings  382  (a),  part  iv. 
-h Ap.  vi.  Thus,  capture  by  pirates,  accidental  collision, 
''^^  taking  ground  in  a  dock,  have  been  considered 
perils  of  the  seas:  Pickering  v.  Barkley{b\  Bailer  v, 
^^s^er  (c),  Fletclier  v.  IngUs  {d) :  so,  where  in  a  storm 
"Orses  broke  down  the  partitions  which  separated  them, 
*ftd  by  their  kicking  wounded  each  other  so  that  they 
^^  died;  Gabay  v.  Lloyd(e). 

Secondly*  The  plea  shews  that  the  loss  was  occa- 
Cloned  by  the  default  of  the  plaintiffs  themselves  in 
Pitting  contraband  goods  on  board.  '*The  merchant 
'''^Ust  lade  no  prohibited  or  uncustomed  goods,  by  which 
"^^  ship  may  be  subjected  to  a  detention  or  forfeiture :  " 
^^^tt  on  Shippings  402  (a).    Here  the  merchant  seeks  to 

(«)  Sth  ed.  (h)  style,  132. 

(e)  3Etp.N:  P.  C.67.  (cT)  2  B.  ^  Jid.S\5. 

(0  3  A  4t  C.  793. 
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found  an  action  on  his  own  breach  of  duty  towards  tb^ 
shipowner.     If  the  merchant  ship  goods  which  reqniie  * 
government  order  for  their  landing,  he  must  procure  toc^ 
an  order,  and  so  relieve  the  shipowner  from  delay ;  Hd^ 
V.  Idle  (a).     The  merchant's  delay  in  loading  is  an  vC^' 
swer  to  an  action  against  the  shipowner  for  not  sailiv^^tf 
with  convoy ;  Magalhaens  ▼•  Bmher  { 6).     It  seems  A 
Aerefore,  that  the  merchant  undertakes  to  put  on 
a  lawful  cargo,  and  by  procuring  all  necessary  doca 
ments,  and  otherwise,  to  do  every  thing  which  may 
the  conveyance  and  delivery  of  his  cargo :  here  he  seel 
to  take  advantage  of  his  own  wrong. 

Thirdly.  The  plaintiffs  are  bound  by  the  ju 
of  the  Ck>urt  of  Cadiz.     Both  parties  placed  the  pi 
perty  within  the  jurisdiction  of  that  Court    The  jud^  ^Jg- 
ment  was  in  rem  and  has  avoided  the  contract*  A 

contract  is  to  be  governed  by  the  law  of  the  phoe         of 
performance :    Siofifs  Conflict  rf  Laws^  875.  (c)  s. 


k  • 


i: 


20t 


This  contract  was  to  be  performed  in  part  at 
is  true  that  one  country  will,  in  general,  not  notice 
revenue  laws  of  another  country  for  the  purpose 
invalidating  contracts;  although  eminent  text  writ, 
reprobate  the  principle  ;   Stores  Conflict  of  Lawt^  S 
s.  257.      But  the  practice  is  subject  to  this  quaL  m^ 
cation :  that  every  country  does  notice  the  judgmenK  ^ 
a  foreign  Court  on  any  case  within  its  jurisdiction,  ^^ 
respects  it,  not,  perhaps,  as  conclusive,  though  it.    ' 
so  put  by  Lord  Hardwicke  in  Boucher  v.  Lawson  f^ 
but,  at  all  events,  as  binding  prim&  facie ;  Pofwer  r. 
JVhitmore  {e)^  Philips  v.  Hwiier  (^),  Httghes  v.  Cor^^ 


l\ 


(a)  4  Campb.  327. 

(c)  Sd  ed. 

(<)  4ildr.  ^&14].  150. 


(&)  4  Camj96.  54. 

{d)  Co.  Al  B,  temp,  Hardwh  85.  89i 

(g)  2  H.BL  402.  408,  4la 


lofuey  V.  K^iarKe  \c) :  anu  war  oeiween  iqis  coun- 
lat  to  which  the  ship  is  destined  dissolves  the  con- 
It  would  be  anomalous  that  an  unlawful  seizure, 
that  by  pirates,  should  dissolve  a  contract,  and 
ftwful  seizurci  as  in  the  present  case,  should 
so.     A  contract  to  pay  a  debt  is  dissolved  by 
ittachment;  Com.  Dig.  Attachment  (H),  Brook 
(«),  Savages  Case  {g) :  and,  it  seems,  the  law  of 
is  similar ;  M^Leod  v.  SchuUze  [h).    The  subject 
f  the  contract  in  all  these  cases  is  affected  by 
xtrinsic ;  and  the  contract  is  gone.     The  exist- 
this  property   within    the   territory   of  Spain 
1  it  to  attachment  upon  a  judgment  of  that 
iorys  Conflict  of  Lawsj  799  (f ).  s.  549.     It  is 
plea  does  not  allege  that  in  point  of  fact  the 
rere  contraband.     That  is  immaterial ;  it  is  al- 
at  they  were  condemned  as  such  by  the  judg- 
B  competent  Court. 

cases  cited  for  the  plaintiffs  as  bearing  on  this 
>  not  apply.  In  none  of  them  had  the  contract 
nolved  by  the  judgment  of  a  competent  Court. 
ns  V.  Htitton  {k)  and  Gosling  y.  Higgins{l)  per- 
le  of  the  contract  was  prevented  by  unauthorised 


I 


I 


\ 
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interference ;  so  that,  as  Lord  EUenborough  pointed  out 
ill  the  latter  case,  the  shipowner  bad  his  remedy  wtt  \ 
the  same  circumstance  is  noticed  by  Powell  J.  in  Ooggf 
▼.  Bernard  (a)  as  a  reason  for  the  liability  of  bailees   ^^ 
certain  cases. 


c 
i 


Crompton,  in  reply.    The  plea  does  not  bring  the 
within  any  of  the  exceptions  in  the  contract. 
Denman  C.  J.     We  are  quite  satisfied  on  that  point] 

Secondly.  The  plea  does  not  shew  that  the  plaioti 
were  in  fault.     It  does  not  appear  that,  when  the  conti 
was  made,  there  was  any  law  of  Spain  against  it ;  or, 
there  was  such  law,  that  either  of  the  parties  was 
sant  of  it.     The  shipper  enters  into  no  implied  under- 
taking that  his  cargo  shall  be  l^;al  according  to  iJie 
laws  of  a  foreign  country.     Even  if  he  did  so^  it  is  con- 
sistent with  this  plea  that  tlie  seizure  was  occasioned  by 
the  fault  of  some  third  person ;  for  goods  are  contrabftocl    / 
when  any  thing  is  wrong  in  the  ship's  manifest;  some   I 
third  person  may  have  deceived  the  master  and  pnn    f 
cured  the  entry  of  a  wrong  bale  of  goods.    Tb»  000-    f 
tract  was  to  be  performed  in  England ;  the  sole  object 
of  the  affreightment  was  to  bring  the  cargo  to  Enjfinf^i 
and  it  is  sufficient  if  the  contract  was  l^;al  by  the  li*^ 
England. 

The  defendant  relies  on  the  foreign  judgment.  *^ 
judgment  does  not  decide  that  the  contract  was  ill^''* 
but  merely  that  the  goods  were  contraband,  which  9^ 
have  been  the  fault  of  a  stranger.  If  the  judgBMD^ 
is  only  evidence  that  the  goods  were  really  contrabiDf 
the  plea  is  bad  for  stating  evidence  instead  of  ii 
Foreign  attachment  is  an  excuse  to  the  garnbbee ; 
the  attachment  operates  as  an  assignment  of  his  d 

(a)  SJLd.  Raynu  909.  911. 


X.  VICTOKIA.  5«7 

1  DfiDMAN  C.  J.     This  is  a  bold  attempt,  though    QueenU  Bench. 

led  with  great  ingenuity,   to   unsettle  the  law  1__ 

has  always  been  understood  to  govern  contracts        Spikcb 

kind :  and  I  think  thai,  if  the  law  was  to  be     Chodwxck.- 
ned,  a  more  favourable  case  might  have  been 

for  the  purpose.  The  plea  does  not  state  the 
;t  to  be  in  contravention  of  the  law  of  either 
d  or  Spain^  as  known  to  either  party,  nor  does 
e  any  thing  which,  on  general  principles,  ought 
:t  the  contract  No  deceit  or  criminal  act  is 
1  against  the  plaintiffs :  it  does  not  appear  that 
endant  was  not  as  well  aware  as  the  plaintiffs  of 
;  was  done,  and  all  that  was  likely  to  happen.  If, 
,  the  contract  appeared  to  have  been  made  for  the 
K  of  defrauding  the  revenue  laws  of  a  foreign 
f,  I  think  a  question  might  arise  whether  we 

give  effect  to  it.  It  has  been  contended  that 
a  brings  the  defendant's  case  within  the  excep- 
ontained  in  the  contract,  or,  rather  perhaps,  that, 
{h  this  may  not  be  so  in  strictness,  we  ought  to 

the  meaning  of  those  exceptions  so  as  to  include 
(sent  and  other  similar  cases.  In  my  opinion  we 
do  very  ill  if  we  were  to  tamper  with  the  rules 
itruction  which  have  always  been  applied  to  such 
ions*  Those  rules  were  laid  down,  originally,  with 
ce  to  the  interests  of  the  individuals  who  are 

to  these  contracts,  and  not  to  any  notions  of 
I  policy ;  and  they.are  rules  now  well  understood, 
merely  refer  to  the  judgment  of  Lord  EUeti'- 
\  in  Atkinson  v.  Ritchie  (a),  which  completely 
%  of  this  part  of  the  argument. 

(a)  10£:a«r,  530. 
X«  N.  8.  MM 
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Volume  X.         Patteson  J.    The  first  question   in  thu  case  i0^ 

'____  whether  the  defendant  by  his  plea  has  broaght  himie^ 

Sniccs       within  any  of  the  exceptions  in  this  contract     As  Lon^^ 

CvoDwicK.      EUenborough  says  in  Atkinson  v.  Ritchie  {a\  "  No  cC-"^ 
ception  (of  a  private  nature  at  least)   which  is  nor  '^ 
contained    in    the   contract   itself  can    be    eograftec:^ 
upon  it  by  implication,  as  an  excuse  for  its  nonper — 
formance."    The  defendant's  contract  is  to  carry 
plaintiffs'  goods  to  Lofidon^  and  he  is  liable  for 
performance  of  his  contract,  unless  its  performance  wi 
prevented  by  some  of  the  exceptions  provided  again^^ 
or  by  the  act  of  the  plainti£&  themselves,  or  by  the  li^j^ 
of  this  country.     I  am  of  opinion  that  the  defendft^si 
was  not  prevented  by  the  act  of  Grod,  or  the  Qaeesi's 
enemies,  or  any  dangers  of  the  seas.     It  is  said  that  be 
was  prevented  by  dangers  of  the  seas ;  and  a  case  (t) 
has  been  relied  upon  in  which  the  straining  of  a  vessel 
in  a  dry  harbour  was  held  to  be  within  this  exoeptioa. 
But  there  the  damage  occurred  in  the  regular  ooorse  of 
navigation.     The  loss  in  this  case  had  nothing  to  do 
with  the  navigation  of  the  vessel ;  it  was  caused  by  tk 
execution  of  the  law  of  Spain  of  which  both  pbuntA 
and  defendant  might  be  equally  ignorant.     We  obs^ 
not  assume  that  the  plaintiflb  knew  this  law  and  thed^ 
fendant  did  not  know  it.     If  the  plaintiffs  did  not  kno^ 
it,  the  loss  was  not  occasioned  by  their  act.     If  thepk* 
had  stated  that  the  plaintiflb  knew  their  goods  would  be 
liable  to  confiscation  under  the  law  of  Spain^  and  dtf^ 
the  defendant  did  not  know  it,  there  might  be  a  qoesdoo 
as  to  his  liability ;  I  do  not  say  how  that  might  be. 
Gosling  V.  Higgins  (c),  which  was  the  only  case  cited  in 

(a)  10  Eatt,  533.  (6)  Fkteher^.  Ingfis,  SB.tJU.  315. 

(c)  ]  Campb.45l, 
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lint,  has  been  distinguished  on  the  ground  that  there   Queen't  Bench. 

e    shipowner  had  a  remedy  over.     I  doubt  whether  L__ 

bZ  was  the  ground  of  the  decision.  The  reference  to  fi^»« 
reign  attachment  is  inapplicable ;  for  such  attachment  Cbodwick. 
some  sense,  the  act  of  the  principal  debtor,  who, 
fore,  cannot  .complain  of  the  garnishee's  non-pay- 
ent  to  him.  In  this  case  both  parties,  perhaps,  were 
norant  of  the  law  by  the  operation  of  which  the  loss 
AS  occasioned.  At  what  time  the  law  was  roade^  and 
hether  the  goods  were  contraband  per  se,  or  became  so 
y  something  done  or  omitted  in  respect  of  them,  we  do 
^^  know.  But  I  disclaim  minute  considerations  of  this 
i^^^:  it  was /or  the  defendant  to  bring  himself  within 
"^  exceptions  in  his  contract ;  and  he  has  not  done  so. 

Nightman  J.     I  am  of  the  same  opinion*    The  de- 
"^^i^dant  has  entered  into  an  absolute  contract,  subject 
^ly  to  certain  specified  exceptions,  to  convey  goods  to 
^  port  of  London  /  and  it  has  been  contended  with 
^^  ingenuity  that  his  excuse  for  nonperformance  of 
."^  contract  falls  within  one  of  these  exceptions.     We 
'^^e  already  expressed  an  opinion  against  so  much  of 
^  plea.     But  the  defendant  takes  higher  ground  also, 
*^  contends  that  his  plea  shews  that  he'  was  prevented 
'^^  performing  his  contract  by  the  decree  of  a  com- 
ment court,  and  that  this  is  a  valid  excuse.     But  it 
• 

^  X)ot  averred  that  the  plaintiffs  did  any  wrongful  act 
^  respect  of  the  cargo,  or  that  they  knew  it  to  be 
^Wraband  by  the  law  of  Spain^  or  that  it  was  taken 
to  GnSs  by  their  desire.  The  object  was  to  convey  the 
goods  to  London  ;  and  Cadiz  is  mentioned  merely  in  de- 
JCritiing  the  route  of  the  ship.  On  the  pleadings  it  does 
not  appear  that  either  party  knew  that  the  goods  would 
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be  liable  to  seizure  there,  or  that  the  voyage  was  likely 
to  be  frustrated  by  taking  that  route.  There  was  no  « 
illegality  in  the  contract  itself;  and  the  case  corner 
within  the  principle  recognised  by  Lord  EUenborough  ic^ 
Atkinson  v.  Ritchie  (a) :  ^^  The  rule  laid  down  in  th^ 
case  of  Paradine  v.  Jane  {b)  has  often  been  recc^iz^^ 
ill  courts  of  law,  as  a  sound  one ;  f •  e.  that  when 
party  by  his  own  contract  creates  a  duty  or  cha 
upon  himself,  he  is  bound  to  make  it  good,  if  be  m 
notwithstanding  any  accident  by  inevitable  necessi%^ 
because  he  might  have  provided  against  it  by  his 
tract " :  and  he  refers  to  several  other  cases  where 
same  principle  has  been  recognized.  The  defendW'V 
here  was  prevented  by  inevitable  necessity  from  p^s?  i 
forming  his  contract.  But  he  might  have  provided  ^ 
his  contract  against  the  consequences  of  such  a.  co 
tingency :  he  has  not  done  so,  and  is  without  exca: 
The  case  of  foreign  attachment  furnishes  no  aoiilog;^!^ 
There  the  law  enables  a  third  person  to  step  in  an^^ 
take  advantage  of  a  contract  between  others ;  the  pa^r' 
ment  by  the  garnishee  to  him,  is,  by  law,  also  a  ^J^ 
ment  by  the  garnishee  to  his  own  creditor. 


Erle  J.  The  defendant's  contract  was,  in  effect,  ^ 
contract  of  insurance  against  all  but  certain  specifi^^ 
risks ;  and  the  seizure  in  question  was  not  one  of  theC^ 
The  only  remaining  defences  which  would  be  open  ^* 
the  defendant  are  that  the  contract  was  ill^al  by  ^^ 
law  of  this  country,  or  that  the  plaintiffs  themselves 
prevented  him  from  performing  his  contract.  Neither 
of  these  cases  is.  set  up  by  the  plea. 

Judgment  for  plainti£b  (c)« 

(o)  10  EaH,  53a  (6)  AUym^  S6. 

(c)  Reported  by  H,  Danton^  Esq. 
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I^o^  on  the  demise  of  Pennington  and  Others  Thurtdtnf, 

Ma^  6th. 

against  Babbell  and  Another. 


VRLSTONEf  on  a  former  day  in  this  term,  ob-  After  verdict 

lit  •  ./•/.*"  ejectment, 

tamed  a  rule  to  shew  cause  why  a  writ       n.  fa.»  the  successful 
^hich  had  issued  in  this  case,  should  not  be  set  aside  sueoutexe. 


fX«.    r  I     *<.^  cution  on  the 

tor    irregularity.  consent  rule  for 

The  defendants,  having  obtained  a  verdict,  had  their  {^.^^d^^tl 
costs  taxed,  and  issued  the  fi.  fa.  for  the  amount,  by  way  ""^f  *^^  *  * 

^     VtCtm     Cm    J  IQ* 

or  execution  on  the  consent  rule,  under  stat.  1  &  2  Vict*  «•  *8.,  without 

•ny  previous 

^*  1 10.  ^.  1 8.  The  consent  rule  was  in  the  common  form :  rule  calling 

_■      1  1  •  I  !•  upon  the  op- 

^tici   the  objection  to  the  writ  was  that,  according  to  posite  party 
^oncs  V.  Williams  (a),  "  the  power  of  issuing  execution  amount!"*^ 
on   a  rule  must  be  confined  to  cases  where  the  money 
payable  by  the  rule  is  expressed  in  the  rule  itself;" 
^liereas  this  rule  was  quite  general,  viz.  that,  in  case 
^ne  defendants  should  succeed  at  the  trial,  "  then  the 
lessors  of  the  plaintiff  shall  pay  to  the  defendants  costs 
^^  tbat  case  to  be  adjudged"    Hurlstone  also  cited  /fotr- 
*"«s  V.  Benton  (b)  and  Doe  dem.  Steer  v.  Bradley  {c\  in 
^hich  last  case  it  had  been  suggested  by  Patteson  J. 
that  a  rule  should   be  taken  to  shew  cause  why  the 
^^sor  of  the  plaintiff  should  not  pay  the  costs  men- 
tioned in  the  allocatur,  with  a  view  to  issuing  execution 
subsequently  on  such  rule. 

WaUinger  now  shewed  cause.     The  application   in 
Doe  dem.  Steer  v.  Bradley  {c)  was  for  an  attachment ;  and 

(«)  11  ^.  j-  J:.  175.  178.  (b)  2D.^L.  465, 

(c)  1  D<ntL  P.  C.  (iV.  S.)  S59. 

M  M   3 
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the  suggestion  of  Patteson  J.  was  accepted  at  once  on 
the  failure  of  that  application,  so  that  the  question  whe- 
ther the  rule  suggested  was  necessary  or  not  received  no 
consideration.   CSosts  stand  upoin  a  diflferent  fi)otingfiroa^ 
money  ordered  to  be  paid  by  an  arbitrator,  which 
payable  under  the  award,  and  not  under  any  rule 
Court.     In  Jones  v.   fVilliams(a)  Parke  B.  obserrc^B^^ 
upon  the  eighteenth  section. of  1  &  2  Fici.  c*  llOf  **        ^^ 
is  argued,  that  where  the  Court  orders  the  payment 
costs,  something  must  be  done  in  order  to 
their  amount  before  execution   can  issue.     No  don 
that  is  so;  but  then  costs  are  not  liable  to  the 
observation  as  money,  as  they  stand  upon  a  pecoli 
footing.     When  the  legislature  mentions  ^  money, 
charges,  and  expenses,'  it  means  money  decreed  or 
dered  to  be  paid,  together  with  the  costs,  charges, 
expenses,  to  be  ascertained  in  the  usual  way  by  theoflB 
of  the  Court.     That  point,  indeed,  it  is  unnecessary 
decide ;  but  I  am  of  opinion,  that  with  respect  to  costs .^ 
is  enough  if  they  are  ascertained  by  the  officer  of  ' 
Court,  and  that  it  is  not  necessary  that  there  should 
any  order  to  pay  after  they  are  taxed  by  the  offio^^''- 
The  observations  of  Tindali^.  J.  are  very  similar,  in  S^c^' 
son  V.  Patterson  {b).    There  the  defendant  had  obtain^^ 
a  rule  for  the  costs  of  the  day,  and  tlie  Court,  afi^^ 
such  costs  had  been  ascertained  by  the  Master,  though^ 
it  unnecessary  to  issue  another  rule  for  payment  of  th^ 
amount,  in  order  to  warrant  execution  for  them  under 
the  statute.     (He  was  then  stopped  by  the  Court.) 


Jt 


Hurlsione^  contra.     The  consent  rule^  on  the  &oe  of 
it,  is  not  an  order  for  payment  of  costs  absolutely,  but  on 


(a)  8  J/.  ^  IF.  S49.  358. 


{k)  4  ir  At  <^.  3SS. 
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ingency.     [  Wighiman  3.     It  is  absolute  as  soon  as   QuaenU  Bench. 

itingency  happens :  the  contingency  has  happened :   * 

endant  has  the  verdict*  and  the  costs  are  payable.]      I^*  ^«°^ 
lie  speaks  of  costs  ^  to  be  adjudged/^    [WighU  ▼• 

That  refers  merely  to  the  Master's  allocatur.] 
asoning  in  the  judgment  of  this  Court  in  Jones  v. 
m$  {a)  applies  exactly  to  the  present  case.  ^^  These 
ire  to  have  the  effect  of  judgments,  which  are  to 
the  land  ;  and  therefore  the  sum  to  be  so  charged 
:o  be  distinctly  stated  in  the  document  which  thus 
3  the  land,  so  that  purchasers  or  creditors  may 
vhat  it  is.  Judgments  are  to  bind  the  land  from 
le  directed  by  law.  But,  when  rules  like  this  are 
they  also  ought  to  bind  the  land  at  the  time  they 
ered ;  but,  at  that  time,  there  is  nothing  to  inform 
dy  of  the  charge :  the  amount  may  not  be  ascer- 
for  a  year  afterwards.'*  The  consent  rule  is  no 
'  the  record ;  it  is  the  mere  agreement  of  the 
entered  into  under  the  sanction  of  the  Court ; 
ter  verdict  given,  it  is  not  certain  that  any  costs 
payable  to  the  defendant,  for  he  may  have  refused 
it  documents,  and  so  have  fixed  himself  with  the 
It  of  a  greater  amount  of  costs  than  the  verdict 
e  him.  In  Hodson  v.  Patterson  {b)  there  was  no 
1.  In  Doe  d.  Whailey  v.  Knight  (c),  where  the 
of  the  plaintiff  was  nonsuited  through  default 
y  the  defendant,  Wightman  J.  granted  a  rule  to 
tose  why  the  defendant  should  not  pay  the  costs 
lad  been  taxed  by  the  Master. 


\\  JL^S.  175.  177.  (6)  4  A#.  jr  Gr.  S8S. 

^  Jwruif  815.  J^ay  S,184S. 
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Doi  dem. 

PEMiriMOTOir 

Babbxll. 
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Lord  Denman  C.  J.     I  think  what  has  been  done  ii 
quite  right.     The  consent  rule  gives  the  costs  ^tobe 
adjudged/'  that  is,  settled  by  the  Master;  and, whe^ 
they  have  been  so  settled,  the  same  rule  is  an  absolii^^ 
order  for  payment  of  them. 


R^^ 


Patteson  J.  In  the  case  of  an  award  the  rule 
Court  is  merely  that  the  parties  to  the  reference  abi 
by  the  award ;  no  costs  are  payable  under  such  a  ml 


WiGHTMAN  J.     I  think  the  case  is  within  the  v< 

terms  of  the  statute. 

Erle  J.     The  only  contingency  in  the  case  is  wi 
the  judicial  notice  of  the  Court;  the  Court  knows  t 
the  verdict  has  been  given  for  the  defendants,  and 
rule  for  payment  of  costs  has  become  absolute. 

Rule  dischar 

(a)  Reported  by  H,  Datuoih  ^H' 


al 


Tkundai/f 
Afoy  Stb. 


The  Queen  against  The  Town  Council    c:^/ 

Lichfield. 

A    RULE  had  been  obtained  calling  upon  the  coarv^'^ 

of  the  city  and  borough  o?  Lichfield  to  shew 
why  a  certiorari  should  not  issue,  directed  to  them, 


Where  a  town 
council  had  re- 
moved  a  town- 
clerk  from  his 
office,  by  re- 
solution, for 

misconduct,  and  refused  his  claim  of  compensation :  Held,  that  the  costs  of  an 
employed  in  opposing  a  mandamus  to  assess  compensation  were  properly  cJMirgfbk  to  < 
borough  fund,  under  stat  5  &  6  fT.  4.  c.  76.  s.  92.,  although  the  jury  found  the  b 
ultimately  raised  on   the  mandamus  for  the  late  town-clerk :  it  not  beiog  shewn  that  tb^ 
town  council  acted  otherwise  than  bon4  6de  in  the  removal. 

The  attorney  having  been  retained  generally  by  a  resolution  of  the  town  oounril,  and 
having  also  been  authorised  and  retained  by  resolution  of  tkie  town  council  to  take  ino- 
ceedings  in  opposition  to  the  rule  nisi  for  the  mandamus :  Held,  that  this  waa  «  sofideot 
retainer  to  warrant  the  payment  to  him  of  the  costs  of  defending  the  isauca. 

And  that  it  was  no  objection  to  the  order  for  payment  made  in  consequence^  fSbait  h  was 
an  order  for  payment  ou  account,  the  attorney  not  having  delivered  a  bill,  nnd  it  not  ap- 
pearing that  the  sum  ordered  to  be  paid  exceeded  the  sum  due  to  the  attorney. 
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love  into  this  Court  two  orders  made  by  the  council   Queen*t  Bench. 

1847* 
be  said  city  and  borough*     The  first  was  an  order  '- — 

resolution  made  at  a  meeting  of  the  said  council  held         ^  t."**^ 

16th  December  1846 ;  by  which  it  was  resolved  and    J^LwHmw! 

ered  that  SOOL  should  be  paid  to  <^  Mr.  Jlfred  Egg-* 

iaiif  our  attorney,  on  account  of  law  expenses  ":  the 

ond  was  an  order  or  resolution  made  by  the  said 

cDcil  on  the  same  day,  signed  by  three  members  of 

council^  and  countersigned  by  the  town  clerk,  di» 
ted  tOj  the  treasurer  of  the  borough,  ordering  the 
J  treasurer  to  pay  the  said  A.  Eggingtofi  ^^  300/.  on 
cunt  of  law  expenses." 
Li  appeared,  on  affidavit  in  support  of  the  rule,  that 

costs  were  incurred  in  respect  of  legal  proceedings 
Lituted  by  Charles  Simpsoiij  the  late  town  clerk,  for 

purpose  of  compelling  the  council  to  assess  a  com- 
isation  for  his  office,  from  which  he  had  been  re- 
^ed  by  the  town  council*  These  proceedings  com- 
nced  by  a  rule  nisi  for  a  mandamus,  obtained  in 
€;haelma$  term  1845,  and  subsequently  made  abso- 
^  A  return  was  made,  which  Mr.  Simpson  traversed, 
sing  several  issues  of  fact  which  were  tried  at  the 
^jffbrdshire  Summer  assizes,  1846.  A  verdict  was 
'€n  for  the  Crown  on  all  the  issues;  judgment  was 
Ured,  and  a  peremptory  mandamus  issued ;  and 
^reupon  the  council  assessed  compensation  to  Simpson, 
0,  his  costs  were  paid  ;  but  (as  was  stated)  not  out  of 
e  borough  fund*  The  orders  for  payment  of  the  costs 
^w  in  question  were  made  in  general  'terms,  as  above 
■entioned ;  and  no  bill  of  costs  was  produced  before 
le  council  on  the  occasion  of  their  being  made.  It 
)peared  also  by  the  affidavits  in  support  of  the  rule, 
at^    before    the  making   of  the   orders,    Eggington 
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Volume  X.      had  received  502.  out  of  the  borough  ftmd  on  aooomt 
*'        of  law  expenses,  whereof  no  bill  was  produced  to  the 


The  QuMK     council.      And  it  was  sworn  "  that  the 
▼. 

Town  Council   did  not  at  any  meeting  of  the  said  council  retain  or 

of  LflCHntLD. 

employ  the  said  A.  Eggington  as  the  attorney  of  the 
said  council,  to  defend  the  said  return  to  the  said  man- 
damus, or  to  defend  the  said  council  or  any  member 
thereof  for  the  making  of  such  return,  or  to  act  as  their 
attorney  to  defend  them  in  any  prosecution  of  the 
council  by  the  said  C  Simpson  in  respect  thereof; 
on  the  contrary,   the  said  A.  E.,  subsequently  to 
filing  of  the  said  return,  acted  without  any  autboril 
whatever  from  the  said  council  in  all  proceedings  oo 
nected  with  the  same.'' 

By  the  a£Sdavits  in  answer  to  the  rule  it 
that,  on  20th  January  1844,  a  meeting  of  the  U 
council  was  held  (amongst  other  things)  to  consider  ^J:b« 
report  of  a  committee  previously  appointed  as  to  timt 
duties,    salaries,   emoluments    and    perquisites  of   Cbe 
present  corporate  officers,   and  the  manner  in  wbiofl 
they  had  discharged  their  duties,  and  to  make  snch 
orders  thereon  as  the  council  might  think  fit,  either 
to  the  removal,  resignation,  or  continuance  in  oflSce 
any  of  the  then  officers ;  and,  in  case  of  removal 
resignation,  for  the  appointment  of  others  in  their  plae^^ 
That  at  this  meeting  a  report  was  read,  which  was  sr^ 
out  in  the  affidavits,  and  which  imputed  misconduct 
the  town  clerk,  Mr.  Simpson,    That  at  such  meeting 
Mr.  Simpson  was  heard  before  the  council  in  opposition 
to  the  report     That  upon  such  hearing  a  resolution 
and  order  of  the  council  was  proposed  and  agreed  to, 
removing  Simpson  from  his  said  office  of  town  derk. 
As  to  the  retainer  of  Mr.  Eggingion^  it  appeared  by  the 
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that  at  a  meeting  of  the  town  council,  of  Quaen's  Bench. 

1847. 
&h^    ISth  February  1S44|  a  resolution  was  entered  in  the  '__ 

bte  book,  for  retaining  and  appointing  A*  I^ington     ^®  Qoni* 

town  clerk)  as  solicitor  of  the  council,  and  of  the    Town  Council 

of  XdCBFllIJ)« 

or&c^  in  all  matters,  suits  Su:.,  touching  or  con- 


*i 


them;  and  the  common  seal  of  the  borough  was 

ed  to  a  retainer  of  JL  Eggingion  to  that  effect* 

ii  &i  My  1844,  C.  Simpson  served  the  said  A.  Eg" 

as  town  clerk,  with  his  claim  for  compensation^ 

ntid^  ^o  S5iO/*;  and,  on  such  claim  being  laid 

»re  the  council,  it  was  resolved  that  the  same  should 

wholly  disallowed,   the  council   being  of  opinion 

^  ^^at  the  said  C  Simpson  was  properly  removed  from 

^^    said  office  of  town  clerk  for  such  misconduct  as 

^ould  warrant  removal  from  any  office  held  during  good 

^^ebsviour ;  and  this  comicil  being  also  of  opinion  that 

^e  illegal  detention  by  the  said  C.  Simpson  of  the  deeds, 

PM*^^  property  and  documents  of  the  said  council, 

^'^er  his  dismissal  from  the  office  of  town  clerk,  and 

^ft^r  a  lawful  demand  of  the  same,  is  a  further  reason 

^^^   the  disallowance  of  his  claim/'     That,  on  the  rule 

^'ifti  for  a  mandamus  to  assess  compensation  having  been 

^^l>tained,  it  was  resolved  at  a  meeting  of  the  town  coun- 

^  ^  that  A.  Eggington  should  be  authorized  and  re- 

^Ocd  to  take  proceedings  in  opposition  to  the  rule 

QI81  ;^  and,  on  the  rule  being  made  absolute,  the  return 

^    the  writ  was  read  by  the  said  A.  Eggington  at 

*1^tber  meeting  of  the  town  council,  and  ordered  to  be 

filed.   That  the  issues  were  tried  by  a  special  jury ;  and, 

though  a  verdict  was  found  for  the  Crown  on  all  of 

t)^,  yet  the  jury  made  an  observation  censuring  the 

cooiuct  of  Mr.  Simpson :  And  that  the  costs  out  of 

pocket,  in  shewing  cause  against  the  rule  nisi  for  the 
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roiume  X.      mandamus,  in  preparing  the  return,  atid  in  attendiif 
1__    trial  of  the  mandamus,  and  incident  tfaeretOi  m 


The  QvMM     iQ  much  more  than  the  SO(M»,  which  sum  was  paid 
Town  Coundi   account  before  the  bill  was  made  out  or  the  whole  p: 
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ceedings  had  terminated.     And  that,  in 
the  town  council,  the  above  expenses  were 
incurred  in  performance  of  the  duties  cast  upon  them. 

The  rule  was  obtained  on  these  grounds :  1.  Thss- 
the  payment  of  these  expenses  out  of  the  borough  fui — : 
was  not  authorised  by  stat  5  &  6  ffC  4.  c.  76.  s. 
2.  That  the  affidavits  shewed  no  distinct  retainer 
Mr.  Eggingtan  for  the  trial  of  the  traverses,  being  C 
business  in  respect  of  which  these  particular  costs 
incurred.  S.  That  the  sum  was  paid  before  the 
was  delivered,  or  it  could  be  known  that  costs  to 
amount  had  been  incurred  in  respect  of  this  buaiiies»«» 


Taljbtird  Seijt.  and  Cowling  now  shewed  cause;  m 
Whately  and  Cole  supported  the  rule.     As  to  the  fi 
point,  Itegtna  v.  The  Tatcn  Council  of  Uckfidd  {^w} 
The  Attorney  General  v.  Corporation  of  Nonuck(4^) 
The  Attorney  General  v.   The  Mayor  of  Isormck  (^ 
Regina  v.  The  Mayor  S^c.  of  Bridgewaier  (rf)^  Begi^ 
v.  Paramore  {e\  Regina  v.  The  Town  Council  <f  Sla0 
fo^^  {g\  Regina  V.  Thompson  {h\  Regina  v.  TTie  Majpt 
Sfc.  of  Leeds  (i)  and  Regina  v.  Mayor  of  Gloucesier{l 
were  cited.    It  was  contended,  in  opposition  to  the  tu^ 
that,  if  an  order  of  this  description  were  brought  up 


(a)  4  Q.  B.  893.  (6)  1  JRm,  70a 

(c)  2  AtyL  ^  C.  406.  (d)  10  ^.  {-  ^  981. 

(e)  \0A.  ^  E.SS6,  (g)  4(IB.  90O.  nolf 

(A)  5  Q.  B.  477.  (•)  4tQ,B.19S. 
ik)  SQ.B.  86S. 
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eriiorari,  it  could  not  be  disallowed  under  stat.  7  fV,  4.  QusenU  Bekek. 

1847. 
;   1.  Vict.  c.  78.  5.  44.,  unless  for  objections  appearing  * 

1    the  face.  TTieQwuK 

Town  Council 
of  LxcHntLD. 

Xord  Denman  C.  J.  This  is  an  application 
t^^ring  for  its  object  to  annul  the  payment  out  of 
^  borough  fund  oF  certain  law  expenses.  The 
'f^Dce  on  the  part  of  the  town  council  is,  that  these 
nses  were  incurred  in  sustaining  the  act  of  the 
n  council  in  dismissing  an  officer  for  misconduct, 
is  true  that  the  jury  found,  on  an  issue  submitted 
tiiem,  that  the  officer  had  not  been  guilty  of  such 
^conduct  as  would  warrant  his  dismissal.  But 
^oes  not  follow  that  the  town  council  may  not 
been  bona  fide  persuaded  of  such  misconduct: 
^^  is  it  sworn  that  they  were  not.  We  cannot, 
^^refore,  say  they  have  done  wrong  in  incurring  legal 
^penses  to  support  their  own  determination.  Se- 
'^odly,  I  think  these  affidavits  make  out  a  sufficient 
^t»ner.  There  was  a  resolution  authorising  pro- 
ings  in  opposition  to  the  rule  nisi.  Thus  far  there 
a  clear  retainer:  and  it  cannot  be  contended 
^^t  an  express  resolution  was  afterwards  necessary  to 
ust^ify  the  attorney  in  taking  each  particular  step  in 
b^  case.  Lastly,  I  think  the  non-delivery  of  the  bill 
'^  objection,  unless  it  were  clearly  made  out  that  the 
^Kn  paid  exceeds  the  claim,  which  is  not  the  case. 

^ATTESON  J.     I  do  not  agree  in  the  construction 

^^ich  it  is  sought  to  put  on  stat.  7  fF.  4.  &  1  VicL 

^•78.  s.  44. ;  were  that  correct,  orders  of  a  town  council 

in  this  general  form  could  never  be  inquired  into  at  all, 

ioasmuch  as  the  objections  to  them  cannot  appear  un- 
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rohime  X.      Iess  raised  by  affidavit.     But  I  think  thb  ordef  good 

1847 
[__    for  the  reasons  already  given. 


The  QuKEN 
▼. 

Town  CouncU        WiGHTMAN  and  Erle  Js.  concurred. 

ofLlOHFIBLD.  -       . 

Rale  duchargea(a)* 

(a)  lUpoited  hj  H.  Merivok,  Eaq. 


Friday, 
May  7th. 

A  conviction 


The  Queen  against  Tuek. 


10^ 


under  the  Mer-   TN  this  case  a  rule  nisi  had  been  obtained  to  qo> 

chant  Seamen's     A  ,  •    i_  •      •  '^.^tfL 

two  writs  of  certiorari  bringing  up  a  convicOCF*^ 
and  to  take  the  conviction  off  the  file  and  return  it  ^^ 
the  justices  who  made  it :  or,  to  take  the  convictioo  C^^ 
the  file  and  return  it  to  the  justices  in  order  that  th^^ 
might  amend  the  same. 

The  following  facts    appeared  on   affidavit 
defendant,  on  22d  September   1846,  was  convicted 
J.  Hatch  and   T.  Hawkins^  Esquires,  justices  of 
peace  in  and  for  the  borough  of  Newport^  in  the  cooni 
of  Monmouth^  under  the  Merchant  Seamen's  Act,  7 
8  Vict,  c,  112.  5.  10.,  of  harbouring  seamen  who  had  d^^ 
serted  from  a  merchant  ship  called  the  Hiberma.    0^ 
17th  November  a  ceitiorari  issued  on  the  application 
Sir  J.  JerviSf  Attorney  General,  to  remove  this 


Act  having 
taken  place  in 
September,  and 
having  been; 
returned  to  the 
following 
sessions,  a  cer- 
tiorari was  ob- 
tained to  re- 
move it ;  a  rule 
for  a  concilium 
granted  in 
November;  and 
the  points  de- 
livered in  Janu- 
ary,  disclosing 
an  objection, 
tliat  the  evi- 
dence was  not 
set  out.     The 
Court,  in  its 
discretion,  re- 
fused to  allow 
the  conviction 
to  be  taken  off 

returned  to  the    viction,  and  was  scrved  on  one  of  the  justices.     On  21st 

justices  that 
they  might 
amend  it,  by 
inserting  the  evidence. 

Semble,  that  a  certiorari  to  remove  a  conviction  "  for  certain  tretpasaes  and  coatcmpti 
against  the  form  of  the  statute  **  &c.  is  sufficient  to  bring  up  a  convictioo  for  harboming 
seamen,  being  a  single  offence  under  the  statute ; 

But,  the  justices  having  returned  the  conviction  to  the  quarter  iMaiona^  and  thi 
sessions  to  this  Court,  held  that,  at  all  events,  the  certiorari  coulci  not  then  be  qoailwd  on 
the  ground  of  this  variance ;  or,  because  it  improperly  daicribed  the  jualioM  wi  **  aMigatd 
to  hear  and  determine  divert  felonies,'*  they  being  borough  justices  only* 


November  the  justices  certified  that  they  had  returned 
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the  conviction  to  the  Michaelmas  quarter  sessions  for  the  QMnm*t  Bmck . 

1847 
county  of  Monmouth :  and  they  returned  a  copy.     On    ' 


8d  December  another  certiorari  issued  at  the  instance  of  The  doniK 
the  Attorney  General,  to  the  quarter  sessions,  to  re-  Tvas. 
move  the  conviction  itself.  No  rule  to  shew  cause  had 
been  obtained  before  issuing  either  certiorari.  The 
form  of  the  second  was,  to  return  the  record  of  a  con- 
viction *<  by  J.  Hatch  and  T.  Hawkins^  Esquires,  two  of 
^he  keepers  of  our  peace,  and  our  justices  assigned  to 
''ear  and  determine  divers  felonies,  trespasses  and  other 
"^'sdenieanours  committed  within  the  said  borough  of 
^^toport,  in  our  county  of  Monmouthj  of  T.  TVrAr,  for 
^itain  trespasses  and  contempts  against  the  form  of 
^^  statute  entitled  *  An  act  to  amend  and  consolidate 
^^  laws  relating  to  merchant  seamen ;  and  for  keeping 
^  ^>^gister  of  seamen.' "  The  justices  returned  the  con- 
viction; which  appeared  to  be  made  on  22d  Sqh' 
^^^'•ber  1846,  by  J.  H.  and  T.  H.y  "  two  justices  of 
™e  peace  in  and  for  the  borough  of  Newport."  The 
^^^viction  did  not  set  out  the  evidence  on  which  it 
Proceeded.  On  November  25th,  Sir  J.  JetviSf  Attorney 
^^Qeral,  on  behalf  of  the  defendant,  obtained  a  rule 
*^^  a  concilium.  The  ground  of  objection  to  the  con- 
^iction,  disclosed  in  the  defendant's  points  for  argu- 
^^nt,  delivered  in  January^  was  that  it  was  bad  for  not 
•^'ttiig  out  the  evidence. 

The  affidavit  on  which  the  present  rule  was  obtained 
^  out  the  minutes  of  the  evidence  taken  before  the  jus« 
ti^  at  the  bearing,  which  had  not  been  inserted  in 
the  conviction* 

Sr  /.  JerviSf  Attorney  General,  and  Godson  appeared 
io  opposition  to  the  rule.     But 
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Vointne  X.  discretion  must  be  guided  by  the  justice  of  the  cascii  lod 
' '        also  by  the  expediency  of  having  the  substantitl  que*- 

Hie  QuiBK  ^^Qj^  discussed.  But  in  the  present  instance  we  perodie 
ToRK.  „Q  sufficient  inconvenience  from  leaving  that  qnestiot 
undecided.  It  will  probably  occur  again,  and  mqr 
iben  be  regularly  raised.  It  is  to  our  mind  a  fiv  leM 
mischief  to  leave  a  point  undecided  and  an  alk^ 
offender  unconvicted^  than  to  break  in  upon*  the  estab- 
lished course  of  practice  without  strong  reason.  The 
time  which  has  elapsed  in  this  instance,  firom  Septeder 
to  Maiff  seems  alone  to  furnish  a  sufficient  answer  te 
this  application.  The  magistrates  had  abundant  opp(Xv 
tunity  to  set  the  error  right,  and  might  have  dooeie 
even  after  the  certiorari  was  obtained. 

Sir  J.  Jervis^  Attorney  General,  and  Godson  dieo 
shewed  cause  on  the  second  point.  The  certiorari  fel- 
lows the  ordinary  form;  and  the  general  word^tres: 

passes "  must  include  the  single  offence.     As  to  tbe 

♦ 
other  point,  namely,  the  misdescription  of  the  justioesi 

it  is  sufficient  to  say,  that  the  writ  has  done  its  office. 
Whether  they  were  bound  to  make  the  retom  it 
another  matter.  Perhaps,  if  they  had  declined  to  do 
so,  they  would  not  have  been  in  contempt.  But  tbe 
\  return  is  now  before  the  Court.  In  Regina  v.  PUnt{o) 
the  misdescription  was  material :  the  certiorari  recited 
a  conviction  "  for  removing  foreign  salt : "  the  real  coo- 
viction  appeared  to  be  for  removing  salt  generally:  ^ 
duties  on  these  articles  were  different  Besides  tbe 
judgment  in  that  case  was,  that  ^'  this  order  was  not  re- 
moved "  by  the  certiorari. 

(a)  2  Zii.  iZaym.  820. 


1 


X.  VICTORIA.  Sis 

Lord  DcNMAN  C  J.    The  form,  as  to  the  description  QwenU  Sendk. 

1847.    % 
r  the  offence,  appears  to  be  right :  it  is  the  usual  one,  IL-T 

Vcn  in  Cornells  Crown  Practice  (a),  and  adopted  gene-  Qoi" 

klly.    Besides,  the  certiorari  has  done  its  office.    The        '^^^^ 

slices  might  have  returned  that  there  was  no  such 

inTiction,  and  that  they  could  not  obey  the  writ: 

It,  as  they  have  obeyed  it,  th\e  conviction  is  before  us, 

id  the  objection  cannot  now  be  taken. 

Patteson  J.  The  two  writs  have  brought  up  a  copy 
r  the  conviction  from  the  justices,  and  the  original  from 
le  sessions.  The  magistrates  now  say  that  the  con- 
ictbn  they  have  returned  to  the  sessions  is  not  that 
^hich  the  certiorari  requured.  It  is  too  late  for  them  to 
lake  such  an  objection. 

WiOHTHAN  J.  Some  difficulty  might  have  arisen,  if 
he  justices  had  not  obeyed  the  writ:  but,  as  they  have 
lone  so,  they  cannot  object  to  the  variance^ 

£ble  J.  concurred. 

Rule  discharged,  without  costs. 

Afterwards  (in  Trinity  term,  1847),  the  conviction 
*««  quashed  (i). 

(a)  See  CamerU  Farms  |-c.  p.  4d. 
(6)  Reported  by  H.  Merivale,  Esq. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  fix)m  the  Queen's  Bench.) 


7%ursdttyf 
May  13th. 


HoOFEB,  Esquire,  and  Anotheri  againtt 

and  Another. 


Case  against 
the  sheriff  for 
negligence  in 
not  arresting 
JS;  on  a  ca.  sa. 
isKued  by  plain- 
tiff: alleging 
further,  as  a 
breach,  that  de« 


^HIS  was  an  action  on  the  case  against  the  pldoC:^^ 
in  error  (defendants  below),  sheriff  of  Middlas^^ 
for  negligence.  The  declaration  stated  that  the  jix^^^ 
tiffs  below  had,  on  3d  May  1842,  recovered  jodgm^^ 
against  Anthony  Bacon  for  a  debt   of  55lL  4*.  i0^^ 

fulf'aJr^^"    ^'^^*     ^^^^  (P*'*  ^^  **^®  ^^^^   "^'"8  P**^)  P'""^  ^, 
B.  under  the      below,  to  Wit,  on  &c.,  obtained  a  ca.  sa.  against  Bai^^'^ 

illegal  pretence  a^i 

of  another  writ,  for  323/.  35/4rf.,  to  Satisfy  the  residue  of  the  ifxP^ 

whereas  there       _,  .  /•    •       i  i.  r    i_  •       ^n 

was  no  such       That  Bacofiy  at  the  time  of  the  delivery  of  the  wnt    •^ 

writ,  and  falsely 

imprisoned  ^.,  by  reason  of  which  B.  was  ordered  by  a  Judge  to  be  discharged,  and  wa» 
discharged,  and  immediately  departed  out  of  defendant's  bailiwick ;    whereby  defcuiL^?^ 
deprived  himself  of  the  means  of  lawfully  taking  or  detaining  B,   under  plaintiff's  \ 
and  could  not  take  him  under  plaintiff's  writ  after  his  departure.     Defendant  pleaded 
guilty,  and  traversed  tliat  he  could  have  arrested  B.,  modo  et  fonoA.     It  appnr 
after  the  delivery  of  plaintiff's  writ  to  defendant,  another  writ  (which  was  void  for 
apparent  on  the  face  of  it)  was  delivered  to  defendant  at  the  suit  of  A, ;  that  dc 
granted  a  warrant  under  the  last  writ ;  that  defendant's  officer  arrested  B*  under  this 
rant,  having  no  other  in  his  possession ;  and  that  B,  was  detained  under  it,  till  be  -  ^^ 
discharged  from  custody  under  A.*%  void  writ  by  a  Judge'a  order,  and  afterwards,    '^ 
another  order,  from  custody  under  plaintiff's  writ ;  after  wUch  B»  left  tbt  bailiwick.  ^ 

The  Judge  directed  the  jury  that  there  had  been  no  arrest  at  plaintiff  *a  suit :  and  tl^JJ^ 

B  Judge's  order,  discharging  B.  from   custod — '  ~i-:— :«•! :. -^  s»,^fiM*«^7P 

to  the  sheriff:   and  that  he  would  leave  to  the 

acted  negligently  in  arresting  B>  on  A*%  void  i 

good  one,  was  a  question  of  fact  for  the  jury.     Held  that  the  summing  up,  to  6r, 

correct. 

Tlie  Judge  then  directed  the  jury  that,  if  they  believed  the  evidence,  euough  appened 
to  establish  such  negligence  as  would  make  defendant  guilty  in  point  (»f  law.  Uekl,ali 
incorrect  ruling.  For,  that,  on  the  issue  joined  on  the  second  breach  in  the  dcclantioa 
(assuming  that  breach'  to  be  well  assigned),  the  Judge  ought  to  have  left  to  the  jury 
the  question,  whether  the  defendant  knew  or  ought  to  have  known  that  uf.'t  wzit  ww^a 
void  one. 


the  Judge's  order,  discharging  B.  from   custody  at  plaintiff's  suit,  was  no  justificati--. 
~  iry  the  question,  whether  defendant  k^T 

acted  negligently  in  arresting  B»  on  A*%  void  writ,  and  not  arresting  him  on  pf  '    ''^ 
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th^  defendants  below,  and  from  thence  for  a  long  space  Quem*t  Bendi. 

'  1847.    . 


^me,  to  wit  three  weeks,  was  within  the  said  sheriff's 
bciXliwick ;  and  defendants  below,  who  during  all  that  Hoorsft 
€  continued  sheriff  &c.,  at  any  time  during  that  Lan>- 
'iod  (the  same  being  more  than  a  reasonable  and 
time  in  that  behalf),  might  have  taken  and 
him  by  virtue  of  the  writ  if  they  would  so 
'^^^^e  done^  whereof  &&  (notice  to  defendants,  so  being 
^^^riff  &C);  yet  defendants,  so  being  sheriff  &c.,  not 

the  doty  of  their  said  office,  but  contriving 

to  injure  plaintiff,   &&,  did  not  nor  would,   at 

time  after  the  said  writ  was  so  delivered  to  them 

^^      aforesaid,   during  the   said   space  of  time   afore- 

^*^^  although  often  requested  so  to  do,  and  although 

^  c^easonable  time  bad  elapsed  for  them  so  to  do,  take 

^    cause  to  be  taken  the  said  Anthony  Bacon  under 

^4  by  virtue  of  the  said  last  mentioned  writ  as  thereby 

^^^^  were  (commanded,  but  therein  &iled  &c. :  And 

^ft^rwards,  and  at  the  end  of  the  said  space  of  time, 

^^f^Bodaats,  further  contriving  &c.,  did  not  nor  would 

^^Q  the  said  A,  B.  under  the  said  last  mentioned  writ, 

^d  wrongfully,  unjustly  and  illegally,   by  themselves, 

^'^ir  agents  and  officers,  to  wit  on  &c.,  took  and  im- 

P^'^MDed  the  said  A.  B.  under  the  false  and  illegal 

P^^^tence  of  a  certain  other  writ  of  our  Lady  the  Queen 

^  them  the  said  sheriff  directed ;  whereas  in  truth  and 

^  fitft there  never  was  any  such  writ;  and  then  wrongly 

*^  fidsely  detained  and  imprisoned  the  said  A.  B.  for 

ft  long  space  of  time,  to  wit  one  week;  by  means 

^Weof  the  said  A»  J3»   was  afterwards,  to  wit  on 

Ml  Augutt  1848,  by  a  certain  order  of  the  Hon.  Sir 

Ikmas  CoUman^  Knight,  one  of  Her  Majesty's  Justices 

&€»  of  the  Bench  Sec,  ordered  to  be  and  was  dis- 
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charged  from  and  out  of  the  custody  of  the  defindfih. 
(they  continuing  and  being  sheriff  Sec) ;  and 
the  defendantSi  during  all  that  time  last  aforesaid,  wliK.51^ 
they  so  wrongfully  imprisoned  the  said  A*  B.  n  afi>>' 
said,  and  for  a  reasonable  time  after  his  discharge  fi 
his  said  imprisonment,  were  unable  to»  and  oooM 
and  did  not,  take,  arrest  or  detain  the  said  A,  B.  viaA 
the  said  writ  of  the  said  plaintiffs,  but  were  oMigect 
to  suffer  and  permit  the  said  Am  B.  to  depart  from 
their  said  custody :   and  the  said  A»  B.  did  then,  aiad 
immediately  after  his  discharge  from  bis  said  \mpari* 
sonment,  depart  from  and  out  of  the  custody  of  J^^ 
fendants,  and  from  and  out  of  the  bailiwick  of  the  ui^ 
sheriff  (defendants  continuing 'and  being  such  sberS^ 
&C.),  until  a  long  time  thereafter,  to  wit  nndl  ftcs^  » 
whereby  defendants  continually  from  the  time  of 
said  unlawful  arrest  of  A.  B.  until  the  said  A»  A 
departed  from  their  bailiwick  as  aforesaid,  to  wit 
the  space  &c.,  lost  and  deprived  themsdves|of 
means  of  lawfully  taking  or  detaining  the  said  A 
and,  by  reason  thereof,  and  of  such  departure  from  aa 
out  of  the  said  bailiwick,  could  not  at  any  time 
after  take  the  said  A.  B.  under  the  said  writ  of 
said  plaintiffs.    Whereby  &c. :  stating  as  damage 
plaintiffs'  writ  became  useless,  and  they  lost  the 
tunity  of  obtaining  satisfaction  of  their  judgment,  and 
are  likely  to  lose  the  benefit  of  the  same,  and  have  been 
put  to  charges  Sec,  in  and  about  procuring  a  retom  by 
defendants  to  the  said  writ 

Pleas,  among  others :  I.  Not  guilty;  2.  Denying  that 
the  defendants  below  could  have  arrested  mode  eC 
formfi.    Issues  thereon. 

It  appeared  by  the  error  book  that  the  ^caose  was 
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before  Lord  Denman  C.  J.  at  the  sittings  at  QiueenU  Bench, 

1847 
Vits^wninder  after    Trinity  term,    1845,  when  it  was  

rov«d  that  a  ca.  sa.  for  323/.  S&  4e/.,  at  the  suit  of  the       Hoonft 

T. 

lAintjfis  below  against  Bacon^  dated  14th  May  1842,        Lak*- 

as   delivered  to  the  defendants  below,  then  sheriff  of 

tidtdkHx;  to  which  the  defendants  below  returned  that 

i«y  took  Bacon  under  the  writ,  and  kept  him  until  the 

ib  .August  1848,  when  they  discharged  him  in  *pursu« 

UBce  of  an  order  of  CoUman  J. :  and,  from  and  after  9th 

i^igust^  non  est  inventus.     That  the  sheriff's   officer 

^^A    a  warrant,    in   August   1848,    purporting   to  be 

granted  by  the  defendants  below  on  a»  writ  of  capias 

lA    respondendum  against  Bacon  at  the  suit  of  Juan 

^nionio  Ai'ambwn;  and  that  a  piece  of  parchment, 

P^^poi^l^  to   he  such  writ,  indorsed  for   bail,  had 

°^^ii  brought  to  the  office  of  the  defendants  below: 

^at  the  attorney's  clerk  who  brought  this  writ  in- 

'''''nied   the   sheriff's  officer   where  Bacon  was  to  be 

^^tid,  which  up  to  that  time  the  sheriff's  officer  had  not 

™own :  That  the  officer  accordingly  took  Bacon,  on  the 

^  Jugusi  1843,  in  Gower  Place,  New  Road,   and  re- 

''^^^'^ed  him  to  a  lock-up  house,  where  he  remained  some 

^3^s ;  and  that,  at  the  time  of  such  arrest,  the  sheriff's 

^^^«er  had  no  other  warrant  against  Bacon  in  his  pos- 

*^*aion.    The  piece  of  parchment  in  question  was  pro- 

u^ced,  purporting  to  be  a  writ  of  capias  as  aforesaid, 

i^^Ued  out  of  the  Court  of  Exchequer  at  the  suit  of 

J'^^n  Antonio  Aramlmm  ;  but  it  was  not  duly  signed  or 

J'^riLed  by  the  signer  of  the  writs,  nor  had  a  praecipe 

^eof  been  taken  to  the  office  of  the  Court,  according 

io.  the  practice  of  the   Exchequer.      It  was   further 

fbewn  (hat  a  summons  had   been  taken  out  for  the 

(iiscbai]ge  oi  Bacon  in  Aramburris  suit,  on  the  gro  •  nd 
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of  these  irregularities,  and  an  order  made  by  CoUwugM  J« 
accordingly:  and  that  a  summons  was  afterwards  €i^ 
tained  and  an  order  made  thereon  by  CoUman  J.,  for  tb^ 
discharge  of  Bacon  from  custody  on  the  writ  of  the  plaice 
tiffs  below;  and  Bacon  was  accordingly  diacharge^^' 
after  which  he  went  out  of  the  bailiwick. 

The  Lord  Chief  Justice  **  directed  the  jury,  ic^:^^^^^^ 
ruled,  that  there  had  been,  as  stated  in  the  dedarttio^^^ 
no  arrest  at  the  suit  of  the  said  plaintiffs :  that  the  <H^^^ 
of  Mr.  Justice  Cdtman  was  no  justification  to 
sheriff :  and  that,  if  they  believed  the  above  statemeo 
the  defendants  were  liable  for  negligence:*  and 
added  <Uhat  he  would  leave  to  them  to  say 
or  not  in  point  of  fact  the  defendants  had  been 
gligent  in  arresting  the  said  A.  Bacon  under  the 
bad  writ  and  not  under  the  writ  of  the  plaihtifi; 
that,  if  they  thought  there  had  been  no  such 
they  should  find  their  verdict  for  the  defendants;** 
further,  ^'  that,  if  they  believed  the  evidence  so 
then  he  ruled  that  the  said  defendants  had  been  guiL  'Cy 
of  negligence  in  point  of  law,  and  they  the  said  jiL'^ 
ought  to  find  a  verdict  for  the  plaintiffs,  and  that  t3b^ 
only  question  for  them  was  the  amount  of  damages^  ^ 
they  believed  that  in  point  of  fact  the  sud  defendaiB^ 
had  been  guilty  of  negligence  as  aforesaid." 

On  this   direction   the  counsel  for  the  defisndanf^ 
below  tendered  a  bill  of  exceptions,  on  the  gromid  Atf 
the  Lord  Chief  Justice  ought  not  to  have  directed  the 
jury  that  there  had  been  no  arrest  at  the  snit  of  the 
plaintiffs  below ;  or  that  the  order  of  CoUmaH  J.  was  no 
justification   to  the  sheriff*;  but  should  have  givoi  the 
contrary  directions :  and  that  he  ought  not  to  have  left 
it  as  a  question  to  the  jury  whether  diere  was  ne* 
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'gjoice  ice  (as  above),  or  directed  them  that,  if  they   Qumn^i  Smch. 

Ikfed  the  facts,  they  ought  to  find  for  the  plaintiffs,  * 

^  shoald  have  durected  them  that  it  was  not  negligence       Hoorsa 
proceed  on  the  bad  writ,  and  that,  if  they  believed        l^^^^ 
s  evidence^  they  shoald  find  for  the  defendants. 
^  verdict  having  been  given  for  the  plaintiffs  below 
der  the  above  direction,  and  judgment  signed  accord- 
Slji  the  defendants  below  brought  error  in  the  Ex« 
e<]aer  Chamber.    The  case  was  argued  on  the  writ 
error  ia  MieAaebnas  vacation  1846(a). 

Mameifyf  for  the  plaintifis  in  error.  In  the  first 
Glee,  there  was  an  arrest  under  the  plaintifis'  writ,  in« 
nnach  4w  that  writ  was  in  the  sherifiT's  office  when  the 
K'cst  under  Aramburrt^  illegal  writ  took  place.  There- 
K^  if  any  action  lay,  it  was  for  an  escape,  or  else  a 
^cial  action  on  the  case.     The  subject  may  be  looked 

as  if  the  arrest  had  been  made  by  the  sherifi^  in 
>*i0Q.  Althougli,  at  the  time,  he  might  intend  to 
^^tsif  and^suppose  himself  to  be  arresting,  under  Aramr 
^Vs  writ,  he  would  be  in  fact  arresting  under  any  l^^al 
"it  which  happened  to  be  in  his  ofiice.  This  would 
Plainly  be  the  case  if  the  arrest  were  by  the  sheriff* 

person ;  Dr.  Grenville  v.  College  of  Physicians  (&), 
^xniother  v.  Ramsbottom  (c),  Lucas  v.  Nockells  {d). 
^arie  R  cited  Oakes  v.  Wood  {e).'] 

Bat  the  arrest  being  by  the  officer  makes  no  differ* 
Hee.  The  warrant  identifies  the  sheriff  with  the  officer, 
lie  bomid  bailiff  is  a  known  officer  of  the  law,  and 

(a)  Dteember  3d.    Befbrt   Wilde  C.  J.,    Coltmm,  MomIs  and   WU- 
muSKt  ^^^  Jldentm,  Rofff  and  FUM  Bt. 
(h)  19  Mod.  SS6.  (c)  7  T.  &  654. 

(4)  10  Bmg.  157,  ISS,  186, 188»  197.    S,  C,  in  £9ch,  Cft.  4  Bittg.  729. 
le)tM.^  W.  791. 
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need  not  shew  his  warrant  when  he  arrests ;  Ddiafs 
Sheriffs  110.  c  22.    It  might  be  otherwise  in  the  cue 
of  a  special  bailiff.     {Maule  J.    A  bailiff  is  a  knoirn 
officer  of  the  law  for  certain  purposes :  but^  where  * 
sheriff  acts    by  a  bailiff,  is  not  he  to  be  regsrde^ 
as  a  special  bailiff,  and  not  as  a  known  officer?  A.^' 
though  in  fact  the  sheriff  usually  appoints  the 
person,  yet  each  appointment  is  only  pro  hac  mr.] 
all  events  there  is  no  evidence  to  shew  that  Boom 
jected,  or  required  production  of  the  warrant; 
therefore  the  objection  is  not  open  to  the  plaintiff 
The    warrant  need  not   be  shewn  until   d< 
Hodges  V.  Maris  (a),  MackalUtfs  Case  (5),  CokHtm 
Suiland^s  Case  {c\  explaining  Hall  v.  JRoehe  {d)m 

A  party  illegally  arrested  by  an  officer  without 
rant  may  nevertheless  be  detained,  while  in  custody, 
a  legal  warrant  from  the  sherifi^  unless  the 
guilty  of  collusion,  or  adopted  the  illegal  act  of 
officer ;  Robinson  v.  Yewens  (^),  Ex  parte  Cogg(g), 
Dig*  Execution^  (C)  10.,  Reynolds  v.  Newion(h)i 
there  is  no  evidence  here  of  collusion,  or  of 
adoption.    \^Maule  J.    It  would  follow  that  a  par"^ 
might  be  illegally  imprisoned  in  one  bailiwick  and  c»^ 
ried  into  another,  and  then  legally  arrested  in  ib^ 
second  bailiwick.] 

2.  Next,  the  order  of  CoUman  J.  was  a  justificatioo 
to  the  sheriff.  Either  the  Judge  was  wrong,  in  which 
case  the    arrest  was  good,  or  he  was  right,  and  the 


(a)  Cro.  Jac  485.  (b)  9  Rep.  65  &.  69  «. 

(c)  6  Bep,  58*.  (d)  S  T.  A  187. 

(tf)  5  M,  A  fT.  149.     See  CoUint  ▼.  IVwer/a,  10  A.  ^  £,  37a 

{g)  6  DoitL  461. 

{M)  1  Gale  f  D»  I  -.I.     &  C,  as  Barrack  v.  AH  ton.  1   Q,  B.  525. 
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justified  in  obeying  him;  DaltorCs  l^eriff',  106.|  Quan's  Bench. 


1847. 


dtiDg  Tie  Case  of  the  Marslialseaj  2d  point  (a)»  _ 
t  all  evenU}  the  fact  that  Bacon  was  arrested  Hoorx& 
flBcieot  answer  to  this  action.  Bacon  might  be  Lani. 
i  to  be  discharged  from  both  writs :  still  he  was 
arrested^  and  that  at  the  suits  both  of  Arambwm 
Lanem  It  is  conceded  that  he  was  arrested  at  the 
the  first:  that  he  was  so  at  the  suit  of  the  second 
^ed  by  the  necessity  of  discharging  him.  The 
tion»  therefore,  wrongly  avers  the  arrest  under 
urn's  writ  and  denies  that  under  Lan^%\  Taylor 
ardson  (&)• 

Iy»  if  this  be  otherwise^  negligence  on  the  part  of 
uriiF  cannot  be  inferred  from  his  not  arresting  at 
i  o(  Lane.  In  the  ordinary  case  of  such  actions^ 
m  the  plaintiff  to  prove,  not  only  that  the  man  to 
ested  was  ia  the  country^  but  that  the  sheriff 
ave  had  some  notice  of  the  fact.  [Parie  B.  It 
so  held  that  the  averment  of  notice  is  not  travers* 
The  sheriff  would  be  guilty  of  negligence^  though 
no  notice  of  a  fact,  if  there  were  evidence  that  by 
proper  pains  he  might  have  found  it  out.]  That 
sf  notice  in  the  technical  sense ;  but  the  sheriff 
)e  shewn  to  have  either  knowledge  or  means  of 
sdge ;  Dean  of  Hereford  v.  Macknamara  (c).  Here 
iras  no  evidence  at  all  of  any  notice  or  know- 
before  the  arrest  under  Aramburris  writ.  There 
\i  time  for  the  sheriff  to  have  notice.  [Maide  J. 
act  appears  to  be  that  he  had  information,  but 
ostead  of  using  it  for  a  legal  purpose,  he  used  it 
ill^al  one.]     If  the  sheriff  is  to  be  fixed  by  con- 

DA9k68».  706.     See  76a, 6.  (6)8  7:&505. 

JhmL  jr  ^*  95m   See  judgment  of  J^oyfey  J. 
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•  Voiunu!  X.     structiTe  notice,  it  must  be  by  notice  given  to  Un  ^ 
^^^^  _  his  officer  in  the  particular  case^  and  not  in  anoditfr  • 
noon*       any  thing  that  can  be  viewed  as  constmctive  uoHiC^ 
hAKi.        will  not  suffice ;  Gibbon  v.  Coggon  (a),  Drake  v.  S^(tO' 
The  jury  should  have  been  asked  whether  there  w^* 
any  evidence  that,  if  Arambum*%  writ  had  been  oat  €^ 
the  question,  the  sheriff  could  have  known  that 
was  in  his  bailiwick* 


Watson^  contra.  In  this  case  a  valid  writ  was 
the  sheriff's  office.  While  it  lay  there^  a  writ^ 
on  the  face,  against  the  same  party,  iras  taken  \mMfO 
the  office.  This  was  handed,  by  gross  n^igence^  So 
the  officer.  The  officer  arrested  Arorm,  and  kept  bin 
in  custody,  under  this  piece  of  waste  paper.  Tb* 
plaintiff  in  his  declaration  avers  that  Bacon  was  in  tbe 
bailiwick  and  might  have  been  arrested  by  virtue  of  tli* 
legal  writ;  that  the  sheriff  neglected  so  to  arrest  UiHi 
and  that  the  sheriff  afterwards  imprisoned  Baem  nndtf 
the  false  and  ill^al  pretoice  of  another  writ :  by 
of  which  Bcuxm  was  ordered  to  be  discharged,  and 
sequently  the  sheriff  was  unable  to  take  binu  To  tb* 
it  is  answered,  that  the  only  knowledge  the  dieriff  K*' 
of  Bacon  being  in  hb  bailiwick  was  throogh  Arambmif^ 
writ.  But  the  question  b,  whether  in  point  of  ftdT  tk^ 
sheriff  had  reasonaUe  means  of  ascertaining  the  piM^ 
where  Bacon  was.  Now,  in  point  of  fiict,  JrmiJbmfh 
writ  specified  Baeorfs  residence^  and  therefore  convejti 
to  the  sheriff  the  reasonable  means  of  asoertaiiliiig. 
iMaule  J.  But  the  important  question  ia,  whether  Aa 
arresting  under  the  bad  writ  was  negiigence :  and  this 
does  not  appear  to  have  been  left  to  the  jory*] 

(a)  S  Campb.  188.  189.  '   (6)  7  T.  M.  tlS. 
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In  Ae  next  plaoe,  there  was  no  valid  arrest  under  the  QntunU  Bt^ek. 
plaintiffi'  writ.    The  arrest  under  the  bad  writ  was-  not      ^       ' 
^  illegal  because  the  officer  had  a  good  writ  in  his       Hoom 
P^issession;  Barratt  v.  Price  {a).     If  indeed  the  officer,        Lak*. 
^  tlie  time  when  he  arrested  under  the  bad  writ,  had 
''oen  armed  also  with  a  warrant  under  Lanif%  writ^  the 
cise  would  haTe  been  different ;  BMnson  v«  Yewens  (b). 
Ba^  it  is  impossible  to  say  that  the  sheriff  can  by  his 
^i^'Kx  act  conrert  an  unlawftil  authority  into  a  lawful : 
he  party  was  not,  in  contemplation  of  law^  in  custody 
It    all ;  Pearton  t.  Yemeni  (c),  Reynolds  v.  Newton  (d), 
09Uin$r.Yment(e.)    IWildeCJ.  But  the  declaration 
itiitcs  that  the  sheriff  **took  and  imprisoned"  Bacon 
ncier  the  Toid  writ :  the  fact  of  -imprisonment  stands 
•iinitted  for  all  purposes.    Mmde  3.    Your  argument 
be  that  the  sheriff  *'  took ''  Bacon  under  circum- 
which  would  have  justified  Bacon  in  leaving 
the  custody,  and  that  such  a  taking  does  not  constitute 
«i  arrest.]    Even  if  at  first  Bacon  was  arrested  m  fact, 
^  sheriff  so  conducted  himself  as  to  cause  htm  to  be 
^'^  hiigi  Ji  and  privil^ed  from  arrest  redeundo :  and 
^itt  is  the  point  of  the  charge  against  him. 

Siameefy,  in  reply.  The  fact,  that  Baeonfn  t^dence 
via  mentioiied  in  Araabunfs  writ,  was  a  cnrcumstance 
^ta  which  negligence  might  or  might  not  have  been 
Warred,  and  ought  therefore  to  have  been  left  to  the 
JQjr.  80^  the  period  during  which  Lane\  writ  had  lain 
ID  the  office;  and  similar  circumstances.  All  these 
Jiade  up  the  question  of  negUgence^  -which  was  not. 


(a)  9  Bmg.  SSS.  (6)  SM.^ir.  149. 

(d)  5  Mw  Ck.  4S9.  ^ 

(dy  1  G^fD^lSS.    &  C» « Bomadk ▼•  ASmlM.  1  a  J«4S5* 
(#)  lOjLifS.SJ0. 


Lordahip  coDtioued  as  follows. 

Two  breaches  of  alleged  duty  were  assigiu 
decUratkuL  The  6rst  breach  assigned  was, 
defeDdantt  did  not,  within  a  reasonable  time  i 
defendant  was  in  their  bailiwick,  arrest  or  a 
to  be  arrested  at  the  suit  of  the  plaintiffs,  i 
said  wnt  of  ca.  sa.  The  second  breach  « 
the  now  defendants  wrongfully  and  illegally 
and  imprisoned  Bacon  upon  /alse  pretence  of 
writ,  whereas  in  fact  there  never  was  any  si 
and  detained  Bacon  until  discharged  by  tl 
of  Mr.  Justice  G^man,  and  thereby,  while 
imprisoned  Bacoii,  and  for  a  reasonable  time 
discbarge,  the  defendanu  were  unable  tc^  and  t 
and  did  not,  arrest  or  detain  Baeon  under  the  ] 
writ,  but  were  obliged  lo  permit  bim  to  depi 
their  custody  and  out  of  their  bailiwick,  wbe 
defendants  were  prevented  fran  lawfully 
Bacon,  and  the  writ  of  the  plaintMb  beeam 
useless,  and  tbey  were  deprived  of  tbe  oppor 
obtaining  satisfaction  of  their  judgment,  and 
benefit  thereof. 

The  pleas  upon  which  issae  was  joined  m 
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lat  a  writ  of  ca.  sa.  at  the  suit  of  the  plaintiff  QuanU  BmdL 

1847 
AnOumy  Bacon  was  delivered  to  the  defendantSf    ^__ 

ing  sheriff  of  the  county  of  Middlesex^  indorsed  to       Hoona 

\9k  Ss.  4k/»    There  was  no  evidence  that  informa*        ^«*> 

IS  given  by  the  plaintiffs  as  to  where  the  defendant 

was  to  be  fonnd,  or  that  the  defendants  could 

urrested  Bacon  before  the  arrest  upon  the  void 

as  made*    It  was  also  proved  that  a  parchment 

DDght  to  the  defendants'  office  purporting  to  be  a 

sued  out  of  the  Court  of  Exchequer^  at  the  suit 

B  Juan  Antonio  Arambum  against  the  said  A^ 

y  indorsed  for  bail,  780A ;    that  the  defendants 

i  a  warrant  upon  such    parchment  to  Jamet 

,  an  officer;  and  that  the  attorney's  derk  who 

It  such  parchment  informed  &a>ayne  where  Bacon 

be  found ;  and  that  Swayne  arrested  Bacon  upon 

varranti  having  no  other,  and  detamed  him  in 

f  until  an  order  was  made  by  Mr.  Justice  Coli^ 

r  his  discharge.    It  was  further  proved  that  the 

iece  of  parchment  was  not  signed  and  marked  in 

nner  required  to  be  upon  writs  issued  from  the 

of  Exchequer,  and  that  no  praecipe  had  been 

r  such  writ  in  the  proper  office^    That  Mr.  Jus* 

Uman  made  an  order  for  the  discharge  of  Bacon 

suit  o(  Arambum.    That  after  the  making  of  the 

rder  the  defendants  detained  Boom  under  the 

Is*  writ,  until  Mr.  Justice  CoUman  made  an  order 

disdiarge  of  Bacon  at  the  suit  of  the  plaintifl&  also*. 

likewise  proved  that  Bacon^  immediately  upon 

(charge,  left  the  country^    Upon  this  evidence, 

Oenman  directed  the  jury  that  there  had  been  no 

It  the  plaintiffs'  suit ;  that  the  order  of  Mr.  Justice 

n  was  no  justification  to  the  sheriff;  and  that) 


md  ioiiited  that  the  learned  Judge  oug^t  not 
■tated  to  the  jury  that  if  they  believed  the 
they  ou^t  to  find  a  verdict  for  the  plaintUb; 
ther  iiiHsted  that  the  defendants  had  not  been 
negligence  in  having  proceeded  on  the  said  I 
tended  writ  at  the  suit  of  Arambum  instew 
plain  tifis'. 

*  The  qaeation  before  this  Coort  arises  on  thi 
breach  assigned :  and  that  question  is,  wbeth 
Denmati%  mling  in  the  respects  before  mentio 
correct  in  point  of  law.  And  we  are  of  opiii 
the  direction  was  correct  in  point  of  law»  in  n 
there  having  been  no  arrest  at  the  plaintiffi*  i 
that  the  order  of  Mr.  Justice  CoUman  was  no  j 
tioo  to  the  defendants  in  the  present  action. 
are  of  opinion  that,  upon  the  evidence  givei 
cause,  it  was  a  question  of  bet  for  the  jnry  whi 
defendants  had  or  had  not  been  guil^  of  ut^ 
having  arrested  Bacon  upon  the  supposed  WIJ 
suit  of  Anmbumt  and  in  not  having  arrested  h 
the  plaintiffii*  writ:  and  we  think  that  the  din 
the  learned  Judge  to  the  jnry,  tha^  if  they  b^ 
evidence,  the  defiwdanti  had  been  gnilty  of  w 
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mlinff  of  Lord  Denman,  that  the  arrest  of  Baam  Qv^tnu  Bmeh. 

1847« 
le  tuppoeed  writ  at  the  suit  of  Arambum  was  no 

It  the  suit  of  the  plaintiffi  was  consistent  with  the       Hoorn 

lied  authorities  in  the  books,  and  particularly        l^"** 

ae  case  of  Batntt  v.  Price  {a),  followed  by  the 

of  Collins  V.  Yeaoens  (6),  Barrack  v.  Newton  (c), 

hers*    The  rule  will  be  found*very  distinctly  laid 

by  Lord  Coke  in  the  Countess  qfEuiland^s  Case  (d). 

ys:  ^*The  truth  of  the  case  of  the  Countess  of 

id  WBUf  that  the  seijeants  who  had  the  sheriff's 

It  to  arrest  the  said  Countess  on  the  said  capias 

ifacienduniy  being  fearful  that  she  would  be  rescued 

r  servants  and  friends,  and  so  escape,  for  which 

ttiSs  (if  she  should  be  arrested  on  the  capias  ad 

:iendum  and  escaped)  would  be  charged.  The  Ser- 

at  Mace  advised  the  said  S.  to  enter  a  feigned  ac- 

r  lOOOZ.  before  the  sheriffi  in  London^  according 

r  custom,  upon  which  they  would  first  arrest  the 

/ountess,  and  by  force  thereof  carry  her  to  the 

ter,  and  then  take  her  body  in  execution  on  the 

ad  satisfaciendum.    And  afterwards  the  said  ser^ 

in  Ckeapside,  with  many  others,  came  to  the 
ess  in  her  coach,  and  shewed  her  their  mace,  and 
ng  her  body  with  it,  said  to  her,  we  arrest  you, 
aa,  at  the  suit  of  the  said  S.  which  were  all  the 

they  used,  and  thereupon  they  compelled  the 
nan  to  carry  the  said  Countess  to  the  Compter  in 
Slreeif  and  at  the  door  thereof  the  sheriff  came,  and 
1  the  Countess  to  his  house,  where  she  remained 
or  eight  days,  till  she  paid  the  debt  And  it  was 
sd,  that  the  sheriff,  or  any  other  by  his  authority. 


9  mng.  57a  (b)  10  A.  f  S.  570. 

laiJ^5S5,  id)  6Mep.S2i.64a. 
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-   Volume  X.     who  makes  an  arrest  of  the  person  of  another,  oiurbt 

1847 
1^  the  arrest  to  shew  at  whose  suit  it  is ;  out  of  what 


Hoon»       f^j.  ^i^g|.  Clause  he  makes  it,  and  when  the  process 
I^vs*        returnable,  to  the  intent  that,  if  it  be  for  any  execotioflH 
he  might  pay  it  and  free  his  body  (if  he  will)  from  i 
prisonment ;  and  if  it  be  on  mesne  process,  either  to 
with  the  party,  or  t&  put  in  bail  according  to  law,  and 
know  when  he  should  appear.   And  therefore  it  was  ^^ 
solved,  that  the  said  general  arrest  cannot  be  said  l^Jcam 
of  the  said  writ  qfexectdion ;  and  that  the  said 
the  Countess  by  the  Serjeants  at  Mace  of  their 
heads,  without  other  warrant,  is  against  law,  and  the  auU 
Countess  was  falsely  imprisoned*" 

Assuming  then  the  law  as  laid  down  by  Lord  Des^ 
man  to  be  correct,  and  that  the  defendant  in  the 
original  cause  was  not  in  lawful  custody  on  the  writ  0^ 
the  plaintiffs  below,  by  reason  of  the  wrongful  actoftb^ 
sheriff  in  arresting  on  a  void  writ,  or  rather  no  wrft  i^ 
all,  the  plaintiffs'  ca^e  against  the  sheriff  is  that  he  wii 
guilty  of  neglect,  and  a  breach  of  duty  towards  tbeiDi 
by  causing  the  defendant  Bacon  to  be  arrested  on  tb^ 
Toid  writ,  whereby  he  was  disabled  from  holding  him  i^ 
custody  on  the  valid  writ  then  in  his  possession,  to^ 
the  defendant  was  therefore  discharged,  and  escape 
from  the  bailiwick,  so  that  he  could  no  longer  be  s^ 
rested  there.  But,  in  order  to  make  out  that  case,  ^ 
was  not  enough  to  shew  that  the  writ  was  void;  b^ 
must  shew  that  it  was  culpable  neglect  in  the  sheritf 
and  a  breach  of  duty  to  the  plaintiffs  to  act  upon  it:  h6 
must  shew  that  the  defendants  knew  it  to  be  void,  or 
could  with  reasonable  care  have  discovered  it. 

The  writ  no  doubt,  being  void,  would  be  no  defence 
to  the  sheriff  in  an  action  of  trespass  by  the  person 
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itedy  whether  the  sheriiF  knew  it  to  be  void  or  not, 

»uld  not  have  discovered  its  defect  with  ordinary 

because  the  sheriff,  in  depriving  a  man  of  liberty, 

us  at  his  peril ;  and,  if  the  authority  on  which  he  as- 

nnes  to  act  is  invalid,  he  is  responsible  to  the  party 

tired ;  but  whether  he  be  guilty  of  a  breach  of  duty 

w^ards  the  party  employing  him  to  execute  a  writ  is 

lite  another  question :  he  only  engages  to  use  proper 

ire  to  arrest,  and  not  wilfully  or  carelessly  to  do  any 

ling  to  prevent  the  arrest ;  and,  if,  without  any  default 

'f  the  sheriff*,  the  party  is  not  arrested,  the  sheriff  is  not 

iable.    If,  at  the  time  the  sheriff  had  the  plaintiff's  writ 

(Idivered  to  him,  he  had  several  valid  writs  in  his  hands, 

the  sheriff  would  without  doubt  perform  his  duty  to  the 

plaintiff  if  be  arrested  on  one  of  the  other  valid  writs, 

far  that  would  be  an  arrest  in  point  of  law  on  all,  and 

■^  could  not  be  bound  to  put  the  plaintiffs  in  all  the 

^its  to  the  expense  of  executing  each*    Now,  if,  instead 

^  executing  a  valid  writ,  he  executed  one  which  he 

■^  every  reason  to  suppose  to  be  valid,  one,  for  in- 

■*»nce,  which,  though  a  forgery,  the  exercise  of  skill 

^  caution  could  not  discover  to  be  such,  he  would  be 

gQilty  of  no  neglect  or  misconduct.    The  fact  of  the 

^rit  being  really  invalid  would  not  be  enough  to  charge 

^  sheriff  as  to  the  plaintiff;  he  gives  no  guarantee  to 

flUQ  that  the  writ  he  executes  should  be  valid ;  he  only 

'^rtakes  to  use  due  care;  and  it  is  a  question,  in 

^^  case  where  he  chooses  to  act  on  another  writ, 

*iietber  he  has  used  due  care  in  acting  upon  it,  whether 

lie  knew,  or  ought  if  he  had  used  reasonable  care  to  have 

iflown,  of  the  defect. 

The  second  breach  in  the  declaration  is  framed  on 
le  supposition  that  the  sheriff  was  guilty  of  a  breach  of 

you  X.   N.8«  P  P 
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duty  to  the  plaintiflTs  in  arresting  Bacon  upon  the  p 
tence  of  a  writ|  when  in  truth  there  was  no  such  w-y-Ai, 
and  so  causing  the  discharge  and  departure  of  Bac^^^  ^ 
and,  if  the  breach  is  well  assigned  upon  the  suppositi 
that  it  purports  to  charge  negligence  and  want  of  cs 
in  the  sheriff  in  arresting  upon  the  supposed  writ, 
that  is  implied  by  the  word  *^  wrongfully,"  in  that  vie 
the  defendants'  liability  can  only  be  established  u; 
evidence  that  in  arresting  upon  the  pretence  alleged 
had  iieen  guilty  of  negligence:  and,  if  so,  the  summiiL 
up  is  incorrect  for  the  reason  before  mentioned,  that  z. 
omits  to  leave  the  important  question  to  the  jury,  w 
ther  the  sheriff  did  know  or  ought  to  have  known 
the  parchment  delivered  to  him,  and  upon  which 
arrested  Bacon^  was  in  fact  no  writ :  and  therefore  ther- 
must  be  a  venire  de  novo  upon  that  ground. 

If  any  doubt  arises  whether  the  second  breach  is  w 
assigned,  and  if  the  plaintiff  obtains  a  verdict,  it  will 
proper  to  consider  if  the  damages  should  be  asses, 
separately  upon  each  breach. 

Venire  de  novo  awarded     ^  ^j. 


re 


(•)  Rcpmrtcd  bj  H,  Merivok^  Esq. 
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:^e  Queen  against  The  Mayor,  Aldermen  and  ^^"^^df* 
Burgesses  of  the  Borough  of  Sandwich.         ^**^^1  j 

VANDAMUS  tested  lOth  June  1844.     The  writ  Mandamus,   > 
recited  that,  before,  and  until,  and  at  the  time  of,  con>orat^oh,  re. 
passing  of  stat  5  &  6  fV.  4.  c.  76.,  and  continually  p^'^cuto/hld 
■a  thence  until  1st  January  1886,  Jo/m  Mourilyan  was  ^f^  ^/^rolf' 
^)fficer  of  the  boroush  of  Sandwich,  in  certain  offices  within  the 

°  borough;  that 

profit  within  the  same,  that  is  to  say,  the  office  of  under  stat. 
^n  clerk  of  the  said  borough,  and  during  all  the  time  c.  76.  he  was 

.  J  J  ,  I     1        /•     1  •  1    removed  there- 

K-<e8ai€l,  was,  and  acted  as,    town  clerk  of  the  said  from;  that  he 

^X>Hgb,  and,  as  incident  thereto,  performed  the  several  ^^!^  ^^^  ^^^ 

Aes  of  clerk  to  the  coroner  of  the  borough,  treasurer  ^""^"""n^j^* 

^hc  Bridge  Fund,  Liberty  Rate  and  Harbour  Fund  ^i>o  disaUowed 

o  y  J  the  same;  that 

tlie  borough;  clerk,  attorney,  solicitor  and  law  agent  hethen.ob- 

tained  a  man* 

t^Iie  mayor  and  jurats  of  the  borough  as  trustees  of  damus  re- 

quiring  thecor^ 

'    said  harbour ;  attorney,  solicitor  and  law  agent  to  the  poration  to 

assess  coropen- 
^*3i  and  to  secure  the  amount  by  bond  ;  and  that  they  assessed  60L  per  annum,  wbere- 
'^  he  appealed  to  the  Lords  of  the  Treasury,  who  awarded  112^  per  annum.     The  writ 
eluded  by  requiring  the  corporation  to  give  their  bond  for  such  last  mentioned  amount, 
^-^rtura :  ].  That  claimant  did  not  hold  certain  of  the  said  offices.     2.  That  he  had  made 
^'vaier  appeal  to  the  Lords  of  the  Treasury,  against  the  original  disallowance  by  the  town 
^^il,  and  that  the  Lords  of  the  Treasury  had  then  assessed  only  SOL  per  annum. 
^  the  first  part  of  the  return,  the  claimant  pleaded  estoppel,  stating  the  assessment  in 
S^liaoce  with  the  former  writ,  and  stating  also  that  the  corporation  had  returned  to  that 
^  ^hat  they  had  made  such  assessment.     To  the  second  part  of  the  return,  demurrer. 
I'^^urrer,  to  the  plea'  of  estoppel,  for  duplicity. 

^^d  by  the  Court  of  Queen's  Bench,  that  the  corporation  were  estopped  from  denying 
.  ^«  claimant  held  the  offices  in  question :  That  the  Lords  of  the  Treasury  had  juris- 
^^^  to  entertain  the  second  appeal,  and  award  the  112/. :  And  (per  Patteson  and  Height' 
^    Jtk)  that  the  plea  was  not  bad  for  duplicity. 

^^d  by  the  Court  of  Exchequer  Chamber,  on  error,  tliat  the  Lords  of  the  Treasury 
^o  jurisdiction  to  entertain  the  first  appeal,  the  claim  having  been  altogether  disallowed 
§M  town  council,  and  the  matter  of  appeal  being  therefore  not  a  quckiion  of  amount  but 
^Sbt  T  and,  consequently,  that  the  Lords  might  entertain  the  second  appeal,  and  tlieir 
^^  upon  it  was  condusiye. 
^^t  the  plea  was  bad  for  duplicity. 

*^St  that  the  ancacment  by  the  corporation  under  the  former  mandamus,  admitted  by 
t^xetent  return,  estopped  the  corporation  from  denying  that  the  claimant  held  the  office* 
K^tdtioq.    And  that  the  claimant  was  entitled  to  judgment. 

P  P  2 
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Volume  X.     corporation  of  the  boroui^h,  and  to  the  mayor  for   tb^ 
^         '-'      time  being,  as  returning  officer  of  the  said  towoy  po^^ 
The  QuK.K     ^^^  borough ;  clerk  to  the  Court  of  Record  of  t^^ 
Mayor  &c.  of  borough ;  clerk  of  the  peace,  and  clerk  to  the  mag^^ 
trates  of  the  borough,  according  to  the  immemor^ 
custom  and  usage  of  the  said  town,  port  and  borong" 
and  that  he  received  the  salary,  fees,  and  emolumeii^ 
of,  and  pertaining  to,  the  said  several  offices  and  dad 
and  that,  on  the  above  mentioned  day,  he  ceased  to  ha 
his  office  of  town  clerk,  and  the  said  several  offices 
duties  incident  thereto;  and  that  he  was  removed 
from  otherwise  than  for  such  misconduct  as  would 
rant  removal  from  an  office  held  during  good  behavioi^i^ 
and  that  he  had  ever  since  ceased  to  be  such  town  d 
and  to  hold  the  said  several  offices  incident  thereto, 
had  not  been  reappointed  to  them,  or  any  of  them ; 
that  thereupon  he  became  entitled  to  have  an 
compensation,  to  be  assessed  by  the  council  &€^ 
paid  out  of  the  Borough  Fund  &c.,  according  Co 
provisions  of  the  said  act  of  parliament.     That,  on  ^Ki 
September  1836,  he  preferred  his  claim  for  such 
pensation ;  and  that,  on  the  27th  of  the  same  moa 
the  town  council  disallowed  the  same.     That  in  H3fr^^ 
term  1842,  he  obtained  a  mandamus  (a),  commaodic^S 
the  defendants  to  assess  the  compensation  due  to  bi 
for  the  loss  of  his  salary,  fees,  and  emoluments  of 
said  several  offices  which  he  was  in,  and  held,  ia  tb- 
borough,  at  the  time  of  the  passing  of  the  said  act, 
to  secure  the  amount  of  such  compensation  to  him  by^ 
bond  &c.,  or  to  shew  cause  to  the  contrary.     That,  in 
pursuance  of  the  said  writ,  the  council,  on  18th  Hoy 
1842,  assessed  an  annuity  of  60/.  per  annum,  as  an  ade* 

(a)  fiegina  t.  Tht  Uai^ar  fre.  ofSsnimUkt  9  Q.  A  895* 
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\  compensation  to  him  for  the  salary,  fees  and  QueeiC*  Bench. 
uments  of    the  said  several  offices   and   duties.      *•         '-' 
t,  on   6th  July  1842,  he  appealed  to  the  Lords     Th«Q""w 
le  Treasury  against  the  assessment;  and  that,  on    Mayor  &c  of. 
February  1844,  they  awarded  him  112/.  per  annum. 
t  the  Lords  of  the  Treasury  did  not  include  in  their 
d  any  amount  of  compensation  for^  or  in  respect 
Dy  fees,  salary^  or  emoluments,  received  by  him  in 
.*ct  of  or  from  the  said  duty  or  office  of  attorney, 
tor  and  agent  for  the  mayor  as  returning  officer, 
IS  treasurer  of  the  Liberty  Rate,  nor  as  clerk  to  the 
strates;  and  that  he  did  then,  and  does,  freely 
km  his  claim  thereunto,  and  is  content  with  the 
>rder  and  sum  awarded. 

\t  writ  then  recited  a  demand  on,  and  a  refusal  by, 
lefendants  to  execute  a  bond  for  payment  of  the 
ity  of  112/.,  and  commanded  them  to  execute  such 
id,  the  annuity  to  commence  from  the  time  when 
rilyan  was  removed  from  his  office  of  town  clerk 
e  borough,  and  to  continue  for  his  life,  according 
e  said  order  of  the  Lords  of  the  Treasury ;  and 
liver  to  him  the  same  bond,  when  executed, 
le  return  stated  that  the  several  duties  of  treasurer 
e  Bridge  Fund  and  Harbour  Fund  of  the  bo- 
bf  and  clerk,  attorney,  solicitor  and  law  agent  of 
sayor  and  jurats  as  trustees  of  the  harbour,  were 
ly  distinct  from,  and  formed  no  part  of,  the 
s  of  the  office  of  town  clerk;  that  the  duties  of 
Hud  offices  of  treasurer  to  the  Bridge  Fund  &c., 
derk,  attorney  &c.,  to  the  mayor  and  jurats  as 
ees  of  the  harbour,  were  not  incident  to  the  office 
)wn  clerk ;  that  the  said  offices  of  treasurer  to  the 
ge  Fund  &c,  and  clerk,  attorney  &c.,  to  the  mayor 

pp  8 
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n  846  n 

*-         '-*  were  not  incident  to  the  office  df  town  clerk ;  and  tk 

Tiie  QuiEN  guij  j^  Mourilyan  did  not  perform  the  seTetal  duties 

Mayor  Sec.  of  treasurer  &c,  and  clerk,  attorney  &c.,  as  incident 

Sandwich. 

the  office  of  town  clerk,  or  to  his  duties  as  such  to 


clerk,  according  to  the  immemorial  custom  and 
of  the  said  town,  port  and  borough,  or  either  of  the 
and  that  he,  J.  M.,  was  not  under  the  provisions  of 
said  act  of  parliament  removed  from  the  said  office 
treasurer  8cc.,  and  clerk,  attorney  &c    The  reta 
further  certified  that,  after  the  determination  of  t 
council  to  disallow  his  claim  as  in  the  writ  menti< 
J,  M.  appealed,  on  10th  March  1887,  to  the  Lords  of 
Treasury,    and   that  they,  on   82nd  November   18 
made  an  order  that  he  should  receive  an  annui^  of 
as  compensation  for  the  salary,  fees  and  emolumi 
heretofore  received  by  him  as  town  clerk  of  the  borois^g^ 
and  in  virtue  of  that  and  other  offices  and  sitoatlc^xv 
attached  to  it     And  further,  that  J.  M.  did  not  at  mM3f 
time  before  the  issuing  of  the  said  within  writ  give  not£4« 
to  the  defendants  of  his  intention  to  abandon,  and  fhsi 
he  did  not  in  fact  abandon,  his  claim  to  compenssti^^ 
for  the  fees,  salary  or  emoluments  in  respect  of  or  frc^*" 
the  duty  or  office  of  attorney,  solicitor  and  agent  for  cM^ 
mayor  as  returning  officer,  nor   as  treasurer  of  tB^^ 
Liberty  Rate,  nor  as  clerk  to  the  magistrates,  as  in  tC^^ 
said  writ  mentioned. 

Plea,  that  defendants  ought  not  to  be  admitted,  o^^ 
received  to  make  or  plead  the  said  return  as  to  so  mach 
thereof  as   states  &c   (comprising  all  the  averments 
down  to  the  denial  that  J.  M,  was  removed  from  the 
offices  of  treasurer  Sec  under  the  provisions  of  the  act), 
because  that  in  the  writ  of  mandamus^  mentkmed  in  the 
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I  writ  of  mandamus  to  which  this  retarn  is  made,  it  QueeiCt  Senek. 
i  recited,  that  JiAn  Mourilyan  was  an  officer  of  the       ^        '•' 

oogh  in  certain  offices  of  proBt  within  the  same^  that  ^®  Quixk 

o  say,  the  office  of  town  clerk  of  the  borough,  and,  Mayor  &e.  of 

SAimwicB. 

*ing  all  the  time  mentioned  in  the  said  writ  of  man* 
aus  to  which  this  return  is  made,  was,  and  acted  as, 

9 

m  derk  of  the  said  borough,  and,  as  incident  thereto, 
"formed,  amongst  other  duties,  the  several  duties  of 
usurer  to  the  Bridge  Fund  and  Harbour  Fund,  and 
ric,  attorney,  solicitor  and  law  agent  of  the  mayor  and 
WL\z  of  the  borough  as  trustees  of  the  harbour,  accord** 
r  to  the  immemorial  custom  and  usage  of  the  town^ 
rt  and  borough,  and  that  he  received  his  salary,  fees 
1.  emoluments  of  and  pertaining,  amongst  others,  to 
t  several  offices  lastly  above  mentioned,  and  also  that 
[Icr  the  provisions  of  the  said  act  of  parliament  he 
ft  removed  from,  and  ceased  to  hold,  his  said  office 

town  clerk,  and^  amongst  others,  the  several  offices 
tly  al)ove  mentioned,  incident  thereto,  on  the  1st  Ja* 
3^  18S6,  and  that  he  was  removed  therefrom  other* 
i«  than  for  such  misconduct  as  would  warrant  dis* 
K«al  from  an  office  held  under  good  behaviour,  and  that 

bad  ever  since  ceased  to  be  such  town  clerk  as  afore^ 
d,  and  to  hold  (amongst  others)  the  said  several  offices 
^y  above  mentioned  incident  thereto ;  as  by  the  record 
^  proceedings  thereof  now  remaining  in  the  said  Court 
^1  more  fully  and  at  large  appear ;  and  that,  by  virtue 
^^Qd  in  obedience  to  the  said  writ  of  mandamus,  men- 
'^^led  in  the  said  writ  of  mandamus  to  which  the  said 
turn  is  made,  the  defendants  did  heretofore,  and  before 
^  making  by  them  of  the  said  return  to  part  whereof 
■^plea  is  pleaded,  to  wit  on  18th  May  184i2,  assess 
•^  annuity  of60L  as  an  adequate  compensation  to  him 
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▼. 

Mayor  &c.  of 

Sampwicv. 


for  the  salary,  fees  and  emoluments  of  (amongst 
the  several  offices  and  duties  lastly  above  mentkmed, 
in  the  said  writ  of  mandamus,  to  which  the  said  letni 
is  made,  is  alleged ;  and  that  afterwards,  after  the 
of  the  said  assessment,  to  wit  on  20th  Jtfoy  1842, 
fendants  returned  that,  by  virtue  of  and  in  ol 
to  the  said  writ  of  mandamus,  mentioned  in  the 
writ  of  mandamus  to  which  the  said  return  to 
whereof  this  plea  is  pleaded  was  made,  they  had 
the  compensation  due  to  hioH  Mourilyan^  for  the  loss 
the  salary,  fees  and  emoluments  of  the  several  offices, 
the  said  last  mentioned  writ  mentioned,  which  he  was 
and  held,  in  the  borough  at  the  time  of  the  passingr- 
Stat.  5  &  6  ^4.  c.  76.;  as  by  the  record  &c  thereof  is 
remaining  &c.  will  more  fully  &c.  appear.    Whereupc^n^ 
the  said  «7.  Mourilyafij  being  dissatisfied,  on  6th  Jufy  18^  i^ 
appealed  to  the  Lords  of  the  Treasury,  as  mentioneci    Jo 
the  said  writ  of  mandamus  to  which  the  said  TetiBan 
is  made,  to  part  whereof  this  plea  is  pleaded.    Veari* 
fication ;  and  prayer  of  judgment  if  defendants  otig^ltt 
to  be  admitted  or  received  to  make  or  plead  that 
or  any  portion  of  that  part  of  the  return  in  the  iol 
ductory  part  of  this  plea  mentioned. 

Demurrer  to  the  residue  of  the  return,  on  the  grooc^^ 
that  it  did  not  shew  why  the  said  J*  Mouribfon  shoor  -^ 
not  be  entitled  to  compensation  for  the  said  several  o%ai^^ 
held  by  him.    Joinder  in  demurrer. 

Demurrer  to  the  plea,  on  the  ground  that  it  does  not 
state  or  shew  with  sufficient  certainty  upon  what  matter 
the  said  J.  Mourilyan  relies  as  the  ground  of  the  estoppd 
in  that  plea  attempted  to  be  set  up ;  or  whether  he  relies 
upon  the  matters  in  pais,  or  the  matters  of  record,  set 
forth  in  that  plea,  or  upon  the  matters  in  pius  and  the 
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Clers  of  record  together;  also,  for  that  the  plea  is  Quecn't  Bench. 
ble  in  setting  forth  matters  in  pais  as  well  as  matters      *■  -^ 

record  as  grounds  of  estoppel ;  also  that  the  conclu-     '^^*®  Qubk« 

3  of  the  pleas  is  insufficient  in  this,  that  it  does  not  ^»}ur  &c.  of. 

Sanowich,  ^ 

dude  by  relying  on  the  estoppel,  or  shew  whether 
said  «7.  Mourib/an  relies  upon  the  matters  in  pais,  or 
matters  of  record,  set  forth  in  the  plea,  or  both 
matters  together.    Joinder  in  demurrer. 


le  demnrrer  was  argued  in  Easier  Term  1846(a), 
JVhUdiurst  on  behalf  of  the  Crown,  and  Peacock  for 
.  defendants.     The  arguments  are  omitted,  being  sub- 
itially  the  same  as  those  in  the  Court  of  Exchequer 
i:B«uDber,  post,  pp.  571  to  580. 

XLiord  Denman  C.  J.  Upon  these  pleadings  it  ap- 
to  me  that  the  town  council  have  acknowledged 
some  compensation  is  du^  By  the  former  writ 
^^im  was  awarded  to  the  claimant  for  compensation ; 
on  bis  appealing  to  the  Treasury,  that  amount  was 
to  112A  The  corporation  have  now  returned 
^  ^e  present  writ,  that  Mr.  Mourilyan  did  not  hold 
*  tiie  offices  for  which  the  compensation  was  awarded. 
^t,  in  the  return  to  the  former  writ  they  stated  that 
^^Sr  assessed  the  sum  of  60/.  for  those  offices. 

t^ATTESON  J.     The  error  was  in  the  return  which  the 

^^^^t^wration  made  to  the  former  mandamus.     The  pre- 

^^t  return  consists,  in  fact,  of  two  parts.     It  denies 

i^  Mr.  Mowrihfon  exercised  the  offices  now  in  ques- 

Qoo,  as  incident  to  his  town  clerkship;  introducing  the 

to)  April  22d, 
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Voiuire  X.     words  **  according  to  the  immemorial  custom  and  mig 

r  _____  of  the  said  town,  port  and  borough,"  which)  bowefe 

The  QiTKEK  gggj^  j^  jjg  immaterial ;  and,  secondly,  it  states  th: 
Mayor  &c.  of  ^^^  Mouribfon  appealed  to  the  Treasury,  and  had  6C 
assessed  as  compensation  for  his  town  clerkship  u 
other  offices  attached  to  it ;  and,  that  he  did  not  at  it 
time  abandon  his  claims  to  compensation  for  the  offio 
of  attorney  and  solicitor  for  the  mayor  as  retunil 
officer,  &c.  But  to  this  Mr.  Mouribfon  answers,  th 
the  council  are  estopped  from  denying  that  the  fin 
mentioned  offices  are  attached  to  the  town  derksU 
because  they  did  not  on  that  ground  resist  the  origil 
writ.     I  think  that  answer  a  good  one. 

It  has  been  argued  that  the  plea  of  estoppel  10  donf 
but  I  think  that  objection  is  not  well  founded, 
return  therefore  is  bad,  and  the  plea  good. 

Williams  J.  concurred. 

W16HTMAN  J.     I  agree,  thinking  the  oorp 
estopped  by  their  former  proceeding.     The  0 
now  raised  ought  to  have  been  taken  when 
writ  issued.    I  entertained  some  doubt  of  the 
of  the  plea,  on  the  alleged  ground  of  daplidlj 
this  point  I  agree  with  my  brother  PaUetatu 

Peremptory  mandamus  v 

'  •   '.  ft'  .  • 

Bif*    Sm  bs  ot 
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Queen*$  Behdi, 
18i7. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

)  Mayor,  Aldermen  and  Burgesses  of  the 
Borough  of  Sandwich  against  The  Quben. 

RROR    was    brought    on    the  above   judgment*   For  marginal 

Inere  was  the  common  assignment  of  errors,  and  anO. 
E»  also  assigned  for  error  that  judgment  ought  to 
t  been  given  that  the  plea  was  not  sufficient;  and 
the  residue  of  the  return  in  the  demurrer  of  the 
ecutor  was  sufficient ;  that  the  writ  was  not  suffi- 
t;  and  that  the  prosecutor  could  not  plead  to  a  part 
he  return  and  demur  to  the  residue.  Joinder  in 
r. 

*€acock  for  the  Plaintiffs  in  error  (a).  The  man- 
as  recites  that,  in  September  1836,  the  claimant 
srred  his  claim  for  compensation,  and  the  town 
icil  disallowed  the  same ;  that  a  writ  of  mandamus 
id  in  1842  to  the  town  council  commanding  them 
ssess  compensation  to  the  claimant,  and  to  secure 
amount  thereof  by  bond ;  that  they  did  accordingly 
rd  him  60/.  a  year;  that  he  then  appealed  to  the 
ds  of  the  Treasury,  who  awarded  him  112/!.  a  year 
in  that  sum  nothing  was  included  for  the  office  of 
rney  to  the  mayor  as  returning  officer,  or  for  the 
e  of  treasurer  of  the  Liberty  Rate,  or  of  clerk  to  the 

Tlie  argument  was  commenced  in  last  Hilary  vacation  (February 
and  ooBtiBiied  m  tMi  racation  (May  19th  and  19th). 
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Volume  X.      magistrates ;  and  that  the  claimant  abandoned  his  d^^^ 

thereto.  The  return^  first,  denies  that  some  of  thcofi^** 

Mayor  &c.  of    mentioned  in  the  writ,  viz.  those  of  the  treasurer  to  tbft 

Sandwich 

V-  Bridge  fund  and  Harbour  fund,  and  of  attorney  to  the 

mayor  and  jurats  as  trustees  of  the  harbour,  were  m« 
cident  to  the  office  of  town  clerk,  or  that  the  taivn 
clerk  had  performed  the  duties  thereof  according    to 
immemorial  usage.   Secondly,  it  supplies  an  intermediate 
fact,  omitted  in  the  writ,  that,  between  the  times  of  tiic 
disallowance  by  the  town  council  in   18S6  and  of  tlic 
issuing  the  recited  mandamus  of  1842,  the  claimant  ('iJi 
18S7)  appealed  to  the  Lords  of  the  Treasury  against  (b^ 
disallowance,  and  that  they  awarded  him  6OL  a  year 
compensation.     To  the  former  part  of  this  return  thei 
is  a  plea  of  estoppel,  on  the  grounds,  that  the  tois"^ 
council  have  already,  in  compliance  with  the  mandams^ 
of  1842,  assessed  compensation  in  respect  of  the 
offices  which  «the  present  return  denies  to  have  been  ii 
cident  to  the  office  of  town  clerk,  and  also  that  they 
turned,  to  that  former  writ,  that  they  had  assessed  sai 
compensation.     To  the  latter  part  of  the  return  there         ^ 
a  demurrer.     There  is  also  a  demurrer  to  the  plea         ^ 
estoppel. 

The  plaintifis  in  error  contend  that  the  present 
is  bad ;  that  the  return  is  good,  because  the  Lords  of 
Treasury  had  jurisdiction  to  entertain  the  first  ap| 
and  their  award  of  60^  a  year  was  conclusive,  withii 
Stat.  5  Si  6  W.  ^.  c.  76.  s.  66. ;  and  that  the  plea  of  es- 
toppel is  bad  for  duplicity,  uncertainty,  and  other  in- 
formalities. 

First.  The  writ  is  bad.  It  does  not  state  that  the 
several  offices  mentioned  were  offices  of  profit  in  re* 
spect  of  which  compensation  could  be  claimed  within 
sect.  66*    The  only  office  so  described  is  the  office  of 
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to^en  clerk :  and  yet  in  the  mandatory  part  of  the  ^«»»'<  Benck. 

recited  writ  of  1842,    on  which  the  present  writ  is  1__ 

founded,  the  corporation  are  commanded  to  assess  com-  ^sJ^*,*^!  ^^ 

pensation  for  the  several   oflSces  which   the  claimant  ^   J; 

^  ^  TheQuiiir. 

held.  As  a  matter  of  law  compensation  can  be  claimed 
for  the  oflBce  of  profit  only;  and  the  incidents  to  that 
oflSce  constitute  no  part  of  the  title  to  compensation, 
bat  are  part  of  the  circumstances  of  the  case  which 
afiect  the  amount  merely. 

Secondly,  &s  to  the  plea  of  estoppel.    ZlVilde  C.  J. 
It  is  material  to  consider  whether  the  former  writ  left  it 
open^tothe  town  council  to  assess  compensation  for  such 
offices  as  might,  on  investigation,  turn  out  to  be  inci- 
dent   to  the   principal    oflSce,   or  whether   it  treated 
certain  specific  offices  as  so  incident      In  the  latter 
^icw,  the  corporation  may  now  be  estopped  by  their 
obedience  to  the  former  writ.]    The  writ  ascertained 
the  specific  offices  for  which   compensation  was  to  be 
•S'essed;      The  traverse  therefore,  if  it  is  now  open 
^  the  corporation  to  plead  it,  is  a  material  part  of  the 
^^Qrn ;  and  the  question  is  whether  they  are  estopped. 
^Pon  this  point  it  is  to  be  observed  that  the  former 
^^t  did  not  command  the  corporation  merely  to  assess 
^^^pensation,   so  as  to  give  the  claimant  an  oppor- 
^niiy  of  appealing  to  the  Lords  of  the  Treasury  if  he 
^^^  dissadsfied  with  the  compensation  assessed,  but, 
^^er,  also  to  secure   that  amount   by  bond.     The 
claimant,  then,  had  no  right  of  appeal ;  and  the  corpora- 
tioD,  whose  assessment,  by  the  terms  of  the  writ,  was  to 
be  final,  had  no  occasion  to  return,  as  they  do,  now  that 
^  second  writ  issues  commanding  them  to  give  a  bond 
for  the  amount  as  enlarged  on  appeal,  that  the  offices 
in  question  were   not  incident  to  the  principal  office. 
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Mayor  &c.  of 
Sakdwich 

V. 

The  QuKtir. 


The  former  return  must  be  taken  with  reference  to  tbe 
former  writ,  which  by  its  terms  precluded  an  appeal  by 
the  claimant^and  also  compelled  the  corporaticmtogive 
their  bond  for  the  amount  of  their  own  aasessmeot ; 
and  they  cannot  be  estopped  by  doing  that  which  tbey 
were  compelled   to  do.     In  point  of  form,  also,  tli^ 
plea  is  bad,  for  it  does  not  shew  whether  the  estoppel 
consists  in  the  fact  of  assessment,  or  in  the  retoro  of 
the  assessment,  in  matter  in  pais,  or  matter  of  records 
or    both  jointly ;   in   which  last  case  the  plea  is  \mi^ 
for  duplicity.     The  conclusion  of  the   plea  ought  Ctf 
shew  the  matter  of  estoppel  with  certainty ;  and  sodi 
a  plea  must  be  certaiq  in  every  particular :  SUpin 
Pleadingi  390,  442  (a).      The  corporation  cannot 
estopped  by  the  mere  assessment;  for  it  was  made  b»3 
the  town  council,  and  not  by  the  corporation  at  laig!^ 
against  whom  the  estoppel  is  set  up.    The  former  wri^ 
indeed,  ought  to  have  been  directed  to  the  town  cooo€^^ 
This  question  was  raised  in  Segina  v.  Ledgard{b\  whe^^ 
Regina  v.  Tke  Mayor,  Sfc.  of  Hertford  (c)  was  cit 
in  which  case  Powell  J.  said  that  the  writ  *^  ought  to 
directed  to  those,  and  to  those  only  that  are  to  obeytK^^ 
writ"    To  this  effect  is  also  Com.  Dig.  Mandamus  (C  L  > 
.   Lastly.  The  Lords  of  the  Treasury  had  jurisdictic^^ 
to  make  their  first  award  of  6O/4  a  year ;  and  that  awtr^ 
is  conclusive  by  stat.  5  &  6  ^.  4.  c.  76.  «•  66.     Wher^ 
their  decision  is  against  the  claimant,  as  in  BeginM  r# 
T7ie  Mayor,  Sfc.  of  Harwich  {d),  it  may   be  said  that, 
as  they  have  awarded  him  nothing,  they  must  have  de- 
cided on  a  question  of  right  and  title,  and  not  on  a 
question  of  mere  amount.      But  that  they  have  juris- 


(a)  5th  ed. 
(c)  2  SiUk.  701. 


(h)  1  Q.i?.  616.. 
(d)  8  0.  J9.  909. 
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dedde  in  favour  of  a  claim,  after  its  total  Q<"«»'«  »««*- 

e  by  the  town  council,  is  clear  from  Segina  

*fc.  of  tie  Treasury  {In  re  Loxdale)  (a),  and    ^^siro^n"' 

Mayor,  4-c.  of  Carmarthen  (6).    Iq  Regina  v.     ^^^  ^^^ 

atioa  of  fVarwici  (c),  and  in  Regina  v.  Meofor,. 

buty  (<2),  it  was  clear  they  had  no  jurisdiction, 

»tioD  was  as  to  the  propriety  of  an  officer's 

Can  it  be  said  they  have  jurisdiction  if  the 

cil  assess  a  farthing,  but  not  if  the  council 

ling?      The  town  council  might  have  dis- 

e  present  claim  because  they   did  not  be- 

the  claimant  had  ever  received  any  fees  or 

K)f  the  Lords  of  the  Treasury  had  to  decide 

of  amount  only.  IParke  B.  The  corpora- 
u  the  first  award  by  the  Lords  of  the  Trea- 
nclosive;  the  return  therefore  should  shew 
ctton.  Wiide  C.  J.  It  appears  the  council 
the  claim ;  that  must  mean  the  whole  claim.] 

claimant's  appeal ;  it  must  be  taken  against 
Jiere  was  jurisdiction  to  decide  the  appeal, 
no  authority  against  the  plaintiffs  In  error, 

judgment  on  making  the  rule  absolute  for 

writ  in  this  very  cose :  Regina  v.  Mayor,  4'c- 

1  died  Regina  v.  JTie  Corporation  ofPode  (g), 
g  that  the  provisions  of  stat.  5  ^Q  {V>^> 
'■,  did  not  apply  to  such  an  oSice  as  treasurer 
boor  fund ;  and  stats.  28  G.  2.  c.  55.,  32  G.  3. 
at.  47  G.  3.  c.  xxii.  (local  and  personal)^  and 
btxxv.  (local  and  personal,  public),  to  shew 


t.  ^  E.  179. 
l-tE,  386. 
fi.8l». 


(6)  H  A.^E.9. 
(d)  I  Q.B.7Si. 
(g)7^.J{  s.  Tsa 
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that  the  duties  of  treasurer  to  the  Bridge  fond,  ^ 
Harbour  fund,  could  not  have  been  perrormed  by    ^^ 
town  clerk  according  to  immemorial  usage. 

Whitehurst  contra.  In  compliance  with  the  first  «rri.t 
of  mandamus,  the  town  council  awarded  an  annai^^  ^rf 
60/.  to  the  claimant :  he  was  dissatisfied,  and,  the  amou  vst 
only  being  in  dispute,  appealed  to  the  Lords  of  tliae 
Treasury,  who  awarded  an  annuity  of  112/.  Upon  thm  'tf 
the  present  mandamus  issued,  requiring  the  corpontfii^=^ 


to  execute  a  bond  for  the  amount  last  mentioned. 
this  writ  a  return   is  made,  which  consists  of  tfa 
branches :  first,  that  some  of  the  ofiices,  mentioiied 
the  writ,  were  not  incident  to  the  office  of  town 
secondly,  that  the  claimant  appealed  against  the 
disallowance  'of  his  claim  in  18S7»  and  the  Lords  - 
the  Treasury  awarded  him  an  annuity  of  6QL^  wbi 
award  is  conclusive;  and,  thirdly,  that  he  did  not  gi' 
due  notice  that  he  had  abandoned  compensatioD 
respect  of  certain  offices.     To  the  first  branch  of 
return^  there  is  a  plea  of  estoppel,  and  to  the  resida^    * 
demurrer. 

It  is  clear,  on  reference  to  the  two  writs,  that  the  ot*-''/ 
office  of  profit  in  respect  of  which  a  legal  right  to  coc^** 
pensation  is  asserted,  within  slat.  5  &  6  f)^  4.  c  76.  &  e^^** 
is  that  of  town  clerk  ;  and  that  the  other  offices  ordati^^^ 
are  mentioned  but  as  incidents,  which  may  affisct  * 
amount  of  compensation  only.     The  first  branch  of 
return,  therefore,  can  be  no  answer,  for  it  applies  itsel 
not  to  the  right,  but  to  the  amount  merely.     Suppose, 
however,  that  the  adjuncts  are  to  be  taken  as  substantive 
offices,  then,  though  the  return  may  be  good,  the  cor- 
poration are  estopped  from  making  it*     An  estoppel  ap- 
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pears  upon  the  record,  independently  of  the  plea  of  Queen's  Senet. 

estoppeL     The  plaintiffs  in  error  are  estopped  by  their   * 

pre  vioas  conduct.     They  assessed  compensation  in  com-    ^gJJl^*,^^^^ 
piiance  with  the  first  writ,  and,  by  so  doing,  induced  J* 

the   claimant  to  appeal  to  the  Lords  of  the  Treasury, 
and  then  apply  to  this  Court  for  the  present  writ.     The 
▼alidity  of  such  an  estoppel  is  established  by  numerous 
cases.     Matter  of  estoppel  in  pab  may  be  pleaded; 
Sanderson  v.  CMman  (a).     First,   as   to  the   estoppel 
by    conduct,  which  has  here  induced  the  claimant  to 
^ter  his  situation.  Bowman  v.   Taylor  (i),  Sheffield  8f 
Manchester  Railway   Company  v.   Woodcock^  dictum  of 
^arke  B.  (r),  Goldie  v.  Gunston  (rf),  Pickard  v.  Sears  {e\ 
Gregg  V.  Wells  (g).   Coles  v.  The  Bank  of  England  (A), 
^e  Cheltenham  and  Great  Western  Union  Railway  Cotn* 
P^^  V.  Daniel  (i),  Harmer  v.  Davis  {k)  are  authorities ; 
•o  are  the  cases  of  certificated  paupers,  -R^r  v.  Bray  (/), 
-^x  V.  Lubbenliam  (m) ;  and  also  the  ordinary  cases  of 
^toppel  between  landlord  and  tenant.    Again,  the  plain- 
tiff^ in  error  are  estopped  by  having  allowed  the  time  to 
P  by  for  setting   up  their  objection  on  the  record; 
Bradley  v.  Eyre{n),  Rex  v.  The  Company  Sfc.  of  the  Not-' 
^Aam  Old  Water  Works  (o).     The  town  council  had 
^^lusive  jurisdiction  to  determine  whether  the  claimant 
'^Ici  the  offices  in  question ;  they  assessed  compensation 
^   tlie  assumption  that  he  did  hold  them.     Can  they 

(•^  4  AT.  {•  a  209.  (b)  2A.^E,  278. 

(O  7  Af.  4  W.  574.  5S2.  (rf)  4  Campb.  88 1. 

(*)  6it  J-  E.  469.  (jg)  .10  A,  i  E.  90. 

ih)  10  A,  §•  E.  437.  («)  2  Q,B.  281. 

(*)  1  B.  Moort,  300. ;  S»a7  Taunt,  577. 

(0  B».  8.  a  259.  (m)  4  T.  JL  251. 

(«)  1!  H;  4>  ^.  432.     Aad  sec  PhUipson  v.  Earl  of  Esnmont,  6Q.B0 
557. 

{o)9jL^  S.  ^S.  .  SfC  p.  379. 
rou  X.   N.  S.  Q  Q 
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Foiume  X.     now  say  he  did  not  bold  them  ?    There  mnst  be  an  f^-^^ 


'        of  litigation  at  some  stage  of  the  proceedings.    Sea 


Mayor  &c.  of   pose  they  had  given  their  bond  for  the  amount,  or  la ^^ 
▼.  even  suffered  judcrfhent  on  their  bond»  could  they  still 

set  up  the  objection  ?  It  is  said  that  they  were  compeli^9id 
to  obey  the  former  writ,  and  that  there  cannot,  then^s- 
fore,  be  any  estoppel.  But  it  was  not  a  peremptovr^ 
mandamus:  the  return  now  made  might  have 
made  to  that  writ 

The  estoppel  by  assessment  appears  independently 
the  plea ;  the  estoppel  by  the  return  of  the  assessim 
does  not  appear  except  upon  the  plea*  It  is  neceuti^^J' 
therefore,  to  consider  the  plea.  It  is  not  double  ^^  ^ 
states  a  connected  series  of  proceedings,  as  in  Sawla^^  ^* 
Lusty  {a).  Such  a  plea  need  not  conclude  by  askio^^V 
judgement  of  the  Court  whether  the  party  sboald 
heard  >^  against  his  deed''  or  <* against  the  record. 
AH  that  is  necessary  is,  that  the  conclusion  should  si 
that  the  estoppel  is  relied  on :  note  (4)  to  l^eale  ^^  ^' 
Warner  {b%  Doctrina  Placitandiy  158.  IParktK 
to  the  duplicity;  the  return  would  have  been  an  estopf 
without  the  assessment.] 

The  estoppel   may  prevail,  notwithstanding  it 
appear  from  certain  statutes  that  any  particular  oflEi 
could  not  have  existed  immemorialiy;  for  the  Coo  ^ 
cannot,  in  the  absence  of  proper  averments,  see  that  tte^ 
offices  on  the  record  and  in  the  statute  are  the  sam^ 
And  the  words  *^  immemorial  usage  "  on  this  record  are 
not  to  be  taken  as  meaning  more  than  long  usage. 

As  to  the  want  of  notice  that  compensation  for  some 
of  the  offices  was  abandoned,  it  is  enough  that  it  is  now 
abandoned  on  the  record. 

(a)  4  Bing.A2%^  (i)  1  Wm».  AnnmL  S85«,  (CUicd.) 
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'Wilde  G.  J,    It  is  unnecessary  to  answer  the  objec-  Qw^*'  Bench. 
tM  made  to  the  direction  of  the  former  writ.  («)  ' 

Mayor  &&  of 
Samuwich 

Feacocif  in  reply.    IWilde  C  J.    We  are  all  of  opi-    _    ;!^- 

"^  "^       ••  ^  ^         The  duxxK. 

1:1  that  the  first  decision  of  the  town  council  was  a 
al  disallowance  of , the  claimant's  right,  and,  therefore, 
Z,  the  Lords  of  the  Treasury  bad  no  jurisdiction  to 
^nrtain  the  appeal  against  that  decision :   that  their 
ard  of  6OL  a  year  is  wholly  immaterial]     The  dis- 
>^anoe  of  the  town  council  may  have  been  on  the 
>und  that  no  profit  was  made  by  the  office.     ^fVilde 
J«    We  are  against  you  on  that  point,  and  are  satis- 
tl  that  the  Court  of  Queen's  Bench  was  right.    We 
o  think  the  plea  is  bad  for  duplicity.    It  is  for  the 
UQtifis  in  error  to  support  the  return.]    All  that  the 
^ni  council  did  was  to  assess  compensation  for  the 
iipose  of  giving  a  bond ;  and  it  is  said  that,  by  going 
&r,  they  have  estopped  themselves  from  denying  that 
^  claimant  is  entitled  to  compensation  in  respect  of 
i^^n  offices.   IMaule  J.   You  might  have  said  in  your 
*nier  return,  as  you  do  say  in  this,  that  no  compensa- 
^n  could  be  claimed  for  the  offices  in  question.     The 
'it  commanded  you  to  assess  the  compensation  due 
^  certain  offices,  and  you  assessed  a  certain  sum  for 
icfa  compensation.     Rolfe  B.    The  assessment  of  112/. 
^ear  is,  in  efiect,  your  assessment;  for  you  did  that 
'^ich  gave  the  right  to  a  further  inquiry  before  the 
Uirds  of  the  Treasury.     Parke  B.    You  admitted  he 
WBs  entitled  to  something,  and  were  too  niggard  in  your 
iward.    Matde  3.    Your  assessment  let  in  the  further 
ssessment  by  the  Lords  of  the  Treasury,  just  as  the 
odiog  405.  costs  by  the  jury  lets  in  the  taxation,  by  the 

(a)  Antd,  p.  £74« 

88  ^ 
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Volume  X.     Court,  of  costs  de  incremento.]    It  has  been  argued  ibr 
'*       the  claimant}  that  the  offices  in  question  were  inddcat^ 


Mayor  &c.  of    ^^j      ^j^j^  ^^.j^  therefore,  must  be  bad  in  demanding 
^  compensation  for  incidents.     [^Parke  B.    If  you  adni  ^ 

that  the  corporation  are  bound  to  pay  60Zi  a  year, 
must  admit  they  are  bound  to  pay  1 12/.  a  year.  Maide 
You  might  have  made  any  answer  you  pleased  to 
former  writ.] 


Wilde  C.  J.  We  are  of  opinion  that  the  asseaimei^^^^^ 
made  by  the  town  council,  in  pursuance  of  the  first  wriP'  -^ 
binds  the  corporation  conclusively  to  give  a  bond  fi 
adequate  compensation  to  the  claimant ;  and  that  th 
decision  of  the  Lords  of  the  Treasury,  upon  the  a] 
against  that  assessment,  rides  in  upon  it  by  asoertaimn^ 
finally  what  is  the  amount  of  adequate 
and  so  substituting  112/.  a  year,  for  60L  a  year,  as  th 
amount  for  which  the  bond  is  to  be  given.  By 
pensation  is  meant  adequate  compensation^  either 
originally  assessed  by  the  town  council,  or  as  the 
ment  is  amended  by  the  Lords  of  the  Treasury. 

Maule,  Cresswell  and  Williams  Js.,  and  Pahj — zi, 
RoLFE  and  Platt  Bs.  concurred. 

Judgment  affirmed  *^^Jl 

(a)  Reported  by  H,  DawoH,  Esq. 
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Queen's  Bench, 
[1845.] 


publication  of  the  three  following  cases  has 
stponed  till  the  decision  of  Joties  v.  Eobin  in 
equer  Chamber,  post,  p.  620.] 

isfE  Jones  against  Brtan  Johk  Robin.  [Saturday, 

^  J/oySd,  1845.] 

PASS  for  seizing!  distraining  and  impounding   .  ^^^j^^  ^^ 

Duff's  sheep.  common  pur 

^  cause  de  vi- 

.     As  to  seizing  &c.  four  of  the  sheep,  that  linage  pleaded 

-n  T*      t     t>  J  1        •  *"  respect  of « 

Boow,  before  and  at  the  time  when  &c.,  was  private  esute, 
possessed  of  a  certain  close,   being  a  certain  such  common 
I  within  and  part  of  a  certain  farm  of  the  said  custom,  ii^bad 
nn,  called  Tan  y  Graig,  situate  in  the  parish  t'rt^^l^lul 
\yn  in  the  county  of  Denbigh ;  and,  because  the  ^°"T'^n\ 
p,  in  the  introductory  part  &c.,  were  wrong-  alleging  that 
he  said  close  &c.,  eating  and  depasturing  &c. :  and  the  farm 

t         t  r     t  t  11  of  ^.  were, 

on,  that  defendant,  as  the  servant  and  by  au-  and  from 

»f  John  Robinj  took   the  four  sheep  damage  ^^  had  been, 

c.    VeriBcation.  Zu^VL 

.     As  to  seizinsr  &c.  other  three  of  the  sheep  P***  separated 

o  *^    by  any  fence, 

.  one  John  Robing  before  and  at  the  said  time  »"<i  ^*»*^  ^*^® 

sheep,  from 

;,  was  lawfully  possessed  of  a  certain  other  time  to  time 
thin  and  parcel  of  a  farm  of  the  said  J.  22.,  of  ^.  to  feed, 

r-t      »  1  ^  .   •         1      ,     •  "  from  time  im- 

m  y  Gratgj  and  near  to  a  certam  plantation,  memorial,  have 
te  in  the  parish  of  Nantglyn  in  the  county  of  l^^r^SaCe 
:  and,  because  the  said  sheep  &c. :  justification,  'jcen  used  and 

'  '  r  J  »    accustomed  to 

rially  differing  from  that  in  the  former  plea.        §0/*  &c » «*'*^«*e- 

•^  *^  *  from  into  the 

ation.     That  the  said  farm  of  Tan  y  Graig^  in  land  of  b  ,  and 

to  intermix 

s  mentioned,  and  whereof  the  said  close  or  there  and  to 

feed  with 
time  to  time  feeding  on   J?.*8  land ;   and  in  like  manner  &c. ;  alleging  in 
in  Uwt  the  sheep  put  on  i?.*9  land  have  gone,  &c.  tiierefrom,  and  been  used 
upon  the  land  of  A. ,  and  to  intermix  &c.     And  this  objection  to  a  replication 
lod  on  demurrer  to  Uie  rejoinder. 

22  3 
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plantation  of  the  said  J.  Robin^  in  the  said  second 
plea  mentioned,  and  the  said  close  of  the  said  J.  R^ 
in   the  said  last  plea  mentioned,  were  and  are  part 
and  parcel  as  mentioned  in  those  pleas  and  always 
have  been  part  and  parcel,  at  the  said  times,  in  those 
pleas  mentioned,  when  &c.,  lay,  and  from  time  imme- 
morial hath   Iain,  and  still  doth  lie^   contiguoas  and 
next  adjoining  to  a  certain  other  farm  called  Nant 
Heilyrij   containing  divers  to   wit  100   acres  of  land 
situate  and  being  in  the  parish  of  Pentre  Voelas  intbe 
county  of  Denbigh^  and  hath  never  been  separated  o< 
divided  from  the  said  farm  called  Nani  Heibfn  by  axsj 
inclosure,  hedge  or  fence  whatsoever  sufficient  to 
vent  sheep  from  time  to  time  feeding  and  depasturing 
either  of  the  said  farms  called  Nant  Heilyn  and  Tan  ^ 
Gratg  from  erring  or  escaping  from  the  one  of  the  vA^ 
farms  into  the  other  of  the  said  farms ;  nor  have  tl^^ 
said  closes  of  the  said  Jl  R^  or  either  of  them,  ever 
separated  or  divided  from  the  residue  of  the  said  br 
called   Tany  Gratg  by  any  inclosure,  hedge  or  fen 
sufficient  to  prevent  sheep  from  time  to  time  feeding 
depasturing  in  or  upon  the  said  residue  of  the  said 
called    Tan  y  Graig^  or  which  had  escaped  into 
same  from  the  said  farm  called  NarU  Heibfn^ 
erring  or  escaping  into  the  said  several  closes  of 
said  J.  ii.,  or  to  prevent  sheep  feeding  or  depastori^^ 
in  or  upon   the  said   closes  or  either  of  them  frc^^ 
erring  or  escaping  therefrom  into  the  residue  of  the  sm^ 
farm  called  Tany  Graig  and  thence  into  the  said  bf^ 
called  Nant  Heilyn :  and  the  plaintiff  in  fact  says  tb^ 
the  sheep  from  time  to  time  during  all  that  time  dul/ 
put  in  and  on  the  said  farm  called  Nani  HeOyn  to  feed 
on  the  grass  there  then  growing  from  time  immemorial 
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)aTe  gone,  escaped  and  rambled,  and  have  been  used  Q^teinU  Bench. 
ind  accustomed  to  go  Stc,  therefrom  into  the  said  farm 
»lled  Tan  y  Graig^  in  which  the  said  sheep  were  so  •^®"" 
taken  and  distrained,  and  into  the  said  several  closes  of  Konx, 
the  said  J.  IZ.,  so  being  part  and  parcel  thereof,  and  to 
intermix  there  and  to  feed  with  sheep  from  time  to  time 
feeding  on  the  grass  growing  in  and  on  the  said  last- 
mentioned  farm  and  closes;  and  in  like  manner  the 
(beep  from  time  to  time  during  all  that  time  duly  put 
titoand  on  the  said  farm  called  Tany  Graig^  in  which 
LC,  or  hito  the  said  closes  or  either  of  them,  to  feed  on 
le  grass  there  then  growing,  from  time  immemorial 
Kve  gone,  escaped  and  rambled,  and  have  been  used 
id  accustomed  to  go,  escape  and  ramble,  therefrom 
ito  the  said  farm  called  Nant  Heilyn^  in  the  county 
*oresaid,  and  to  intermix  therie  and  to  feed  with  the 
)eep  from  time  to  time  feeding  on  the  grass  growing 
I  and  on  the  said  last  mentioned  farm.  Averment,  that 
^rles  Wynne  Griffith  Wynne^  Esq.,  before  the  said 
OSes  when  &c.  or  either  of  them,  viz.  on  dOth  Naocm^ 
^A.D.  1841  being  seised  in  his  demesne  as  of  fee 
f  the  said  farm  called  Nant  Heilyn^  with  the  ap« 
^^vtenances,  demised  the  same  to  plaintiff,  habendum 
^  plaintiff  Sec;  demise  for  a  year  thence  next,  and 
^  from  year  to  year  8cc. ;  by  virtue  of  which  demise 
^;  entry  by  plaintiff  and  possession  from  thence 
hitherto ;  and  that  plaintiff,  being  so  possessed,  after- 
^tds,  and  before  either  of  the  times  when  &c.,  to  wit 
^&c.,  put  her  sheep,  in  the  declaration  mentioned, 

a 

uito  and  upon  Nant  Heilyn  to  depasture  the  grass  there 
^en  growing,  as  it  was  lawful  &c.  for  the  cause  afore- 
ttid ;  and  ihe  said  sheep  remauied  there  depasturing  &c. 
nntil  the  escape  thereof  hereinafter  mentioned :  Aver- 
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ment,  that,  the  said  sheep  so  being  pat  in  and  upon  ibe 
said  farm  called  Nant  Heilyn  for  the  purpose  afi)resaid, 
and  the  said   farm  called  Tarty  Graig  so  being  and 
lying  contiguous  thereto,  and  not  separated  8cc.  there- 
from by  any  inclosure  &c  sufficient  to  prevent  sheep 
depasturing  in  plaintiff's  said  farm  from  escaping  there* 
from  into  the  said  farm  called  TanyGraig^  thesai^l 
sheep  of  plaintiff  afterwards,  and  just  before  the  time^ 
when  &c,  viz.  on  &c.,  of  their  own  accord  and  withoiat 
the  knowledge  or  consent  of  plaintiff,  went,  escaped  &,^ 
from  and  out  of  the  said  farm  of  the  plamtiff  called 
Nant  Heilyn  into  the  said  farm  called  Tony  Gm^% 
in  which  &c.,  and  into  the  said  closes  of  «^  JB.  in  tl^^ 
second  and  last  pleas  mentioned,  so  being  part  aiB^ 
parcel  of  the  last  mentioned  farm,  the  said  several  closed 
and  each  of  them,  not  being  then  separated  or  divide^ 
from  the  residue  of  the  said  farm  called  2anyGraA£ 
by  an  enclosure  &c  sufficient  to  prevent  sheep  d^ 
pasturing  in  or  upon  the  said  residue  of  the  said  iartf 
from  erring  or  escaping  therefrom  into  the  said  dos^^ 
or  either  of  them,  and  intermixed  and  fed  with  the  she^P 
there  then  feeding  on  the  grass  there  then  growing,  at>^ 
remained  and  continued  in  the  said  closes  being  p»^ 
and  parcel  of  the  said  farm  called  Tany  Graig^  in  whic^"^ 
&c.,  on  the  occasion  aforesaid,  without  the  Icnowledge  ^ 
plaintiff,  depasturing  the  grass  there,  until  defendai^^' 
before  plaintiff  had  or  could  have  any  notice  that  tt*^ 
said  sheep  were  in  the  said  closes  of  Jl  it.,  in  which  &^^^ 
to  wit  at  the  said  time  when  &c.,  of  his  own  wror»£ 
«eized,  took  and  distrained  &c.,  and  unjustly  impound^^ 
&c.,  in  manner  &c.     Verification* 

Rejoinder.  That,  although  true  it  is  th|it  the  smS^ 
C.  W.  G.  Wynne  was  seised  of  and  in  the  said  farm  calL^^ 
Nant  Heilyn  with  the  appurtenances  in  his  demesne      ^ 
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>,  and  demised  &€«,  to  plaintiff  in  manner  and  form  Quee}i*t  Bench, 
the  replication  to  the  second  and  last  pleas  alleged,      ^       _ 
he  said  other  matters  in  the  said  -replication  re-        ^^^^ 

*  V. 

vely  alleged  are  not  true  in  substance  or  in  fact.        Robik. 

lusion  to  the  country. 

murrer)  assigning  for  causes  that  the  rejoinder 

Itifarious;  that  it  puts  in  issue  immaterial  allega- 

;  that  the  custom,  prescription  or  usage  set  up  in 

plication  ought  to  have  been  traversed  specifically 

ms  following  the  language  in  which  the  same  is 

ed,  or  by  a  formal  traverse  in  the  ancient  and  ap- 

d  language  of  pleading ;  that  the  rejoinder  is  novel 

of  doubtful  effect;  that  it  amounts  to  De  injuria 

le  residuo  causae,  and  should  have  been  so  pleaded ; 

hat  it  is  improper,  because  the  plaintiff  claims  an 

»t  under  the  usage,  custom  or  prescription  set  forth 

I  replication. 

inder  in  demurrer. 

le  case  was  argued  in  Triniiy  terra,  184<4(a),  by 
Williams  for  the  plaintiff,  and  Kelly  for  the  de- 
nt KeUy  abandoned  the  rejoinder  (&) ;  but  con- 
i  that  the  replication  was  bad. 
e  judgment  in  this  Court,  and  the  arguments  and 
lent  in  the  Exchequer  Chamber,  post  p.  620., 
r  it  unnecessary  to  report  the  arguments  in  this 
of  the  case  (c). 

Cur.  adv.  vult. 

^d;y  SlsL     Before  Lord  Denfnem  C.  J.,  Patteton  and  Williams  Js. 
r«  J.  had  left  the  Court. 

K*  r.  WWamSf  aa  to  the  rejoinder,  referred  to  Stephen  on  Pleadings 
(5th  ed.)b  eh.  S.  sect.  6.  rule  ii.,  and  Mitchell  v.  Craggy  10  Af.  ^ 

K)ie  following  authorities,  not  mentioned  in  the  Eicheqaer  Chamber 
^  jodgmcnt  in  thb  Courts  were  referred  to  on  the  present  argu« 
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Lord  Demman  C.  J.,  in  Easier  tenn  {May  Sd,  1845)) 
delivered  the  judgment  of  the  Court. 

This  case  arises  on  demurrer  to  the  rejoinder;  boti 
on  the  argument,  the  rejoinder  was  abandoned;  and 
the  question  is  as  to  the  validity  of  the  replication. 

It  alleges  that  the  farm  of  the  plaintiff  and  that  of  the 
defendant  have  immemorially  adjoined  each  other,  not 
separated  by  any  fence  sufficient  to  turn  sheep.    It  then 
states  that  the  sheep,  from  time  to  time  during  all  tbB^ 
time   duly  put  in  and   on  the  said  farm  called  K(f^ 
Heilyn  (plaintiff's)   to   feed  on   the  grass  there  th^s^ 
growing,  from  time  immemorial  have  gone,  escaped  ac^ 
rambled,  and  have  been  used  and  accustomed  to  g^^ 
escape  and  ramble,  therefrom  into  the  said  farm  call^^ 
Tany  Graig  (defendant's),  in  which  the  said  sheep 
so  taken  and  distrained,  and  into  the  said  several  cl 
of  the  said  John  Robwj  so  being  part  and  parcel  tfaerec^^ 
and  to  intermix  there  and  to  feed  with  sheep  firom  titfC^ 
to   time  feeding  on  the  grass  growing  in  and  on  tM^^ 
said   last   mentioned   farm    and   closes:   and   in  lift^^ 
manner  &c.  (stating  the  mutuality  as  to  the  other  famC^/* 

This   is   the  ordinary  form  in    which  common      ^ 
vicinage  is  pleaded,  if  you  substitute  the  word  <*  wasted 
for  *^  farm."     And,  whether  common  of  vicinage  b»      ^ 
right  or  a  mere  excuse  for  a  trespass,  the  form  of  plam^^ 
ing  it  is  the  same.     The  question,  therefore^  seems   ^ 
be,  whether  the  law  on  this  subject,  applicable  to  wd'' 
joining  wastes  lying  undivided,  be  applicable  also  to 


f 

m 
I 


ment.  Anor^^numt  CatCf  3  Vyert  316  b.  pL  (4). ;  FmtA.  P^$dk.  S  JBLi 
fol.  SA,  pi  14. ;  4  Vitu  Aht.  588.  tit  Commim  (K)»  pL  9. ;  Ai/ta%  Bv 
ct/a  LalM  Bediviva,  507.,  citing  Bot.  452.  10  H.  6, ;  WmdCt  Bmtrm, 
1085, 1086.  s  Om.  Dig.  Pleader  (S  M.  S9.) 
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^joining  lands  held  in  severalty  and  Ijring  undivided.    Queen*t  Bench. 
3t  is  nrged  that  in  either  case  the  common  may  be  put      ^  o*5.j 
fin  end  to  by  inclosure  at  the  will  of  either  party;  and        ^^^^^ 
that  in  its  nature  it  may  as  well  exist  between  private        Robin. 
owners  as  between  lords  of  manors. 

No  doubt,  it  may  be  put  an  end  to  by  inclosure, 

as    appears   from  7)frringham*8  Case  (a)   and   Corbefs 

Case  (i),  and  other  authorities ;  in  all  of  which  it  is 

tresited  rather  as  an  excuse  for  a  trespass  than  as  a 

rigflit;   which   indeed  would  almost  follow  from   the 

poorer  to  put  an  end  to  it,  and  from  the  circumstance 

tbiftt  he  who  has  such  common  of  vicinage  cannot,  ac-* 

cording  to  the  better  opinion,  put  his  cattle  at  once  on 

th^  neighbouring  waste,  but  only  on  the  waste  which 

lies  in  the  manor  where  his  own  lands  are.     Common 

oT     shack,  as    stated  in  Corbefs  Ca$e{b\   is  nothing 

lik«  what  is  pleaded  here :  for  that  is  where  various 

•nable   lands   lie   interspersed;   here    the   farms    are 

lAevely  adjoining,  not  interspersed  at  all.     If  the  right 

<^    excuse  here  pleaded  can  be  supported,  it  must  be 

^    analogy  to  what  is  called  common  pur  cause  de 

Coinage.     Now  it  must  be  observed   that  it  is  not 

pleaded  as  a  prescription,  but  as  a  custom.     No  doubt, 

i^  "^as  competent  to  the  owners  of  the  respective  farms 

^  create  such  an  usage  by  grant;  and  possibly  it  might 

^  supported  as  a  prescription.     A  case  in  Bro.  Abr.^ 

description,  pi.  71»s  was  referred  to,  where  it  is  said 

that  a  man  may  prescribe  that,  if  his  beasts  escape  into 

the  land  of  J3.,  B.  cannot  distrain  them  or  have  an 

action.     The  reason  is  queried;  and  well  it  may  be: 

but,  at  all  events,  it  is  said  he  may  prescribe,*   We 

(a)  4  RegK  S66.  S86.,  39a.  (6)  7  Rep.  5a. 
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believe  that  this  is  the  first  time  that  any  suppo^^ 
right  between  two  individuals  has   been   pleaded 
matter  of  custom.      Where    the  wastes  of   adjacr^ 
manors  lie  open  together^  the  lords  in  respect  of  tb 
ownership  of  the  soil  of  the  wastes,  the  copyholders  i 
respect  of  their  customary  rights,  and  the  freeholders  i 
respect  of  their  prescriptive  rights,  over  the 
have  some  common  interest  as  to  the  stocking  of 
wastes :  and  it  may  well  be  that  a  general  custom  in* 
usage   for  the  convenience  of  all  parties  may  ha 
existed  from  time  immemorial  as  to  straying  of  cattl 
which  custom  and  usage  would  not  have  had  its  origif  S  in 
in  any  actual  contracts,  it  not  being  at  all  probable 
many  persons  with  such  different  interests  should 
entered  into  actual  contracts  on  the  subject,  but  in 
tacit  acquiescence  of  all  for  their  mutual  benefit.    N 
such   reasons  apply  in   the    case  of  two  farms 
in  severalty  as  here :  and,  in  the  absence  of  any  p 
cedent  for  such  a  custom,  we  are  of  opinion  that  it 
not  valid :   and  then  the  defendant  is  entitled  to 
judgment  of  the  Court. 

Judgment  for  defendant  (ic^s). 


U 


(a)  Judgment  affirmed  on  error  in  the  Eicbequer  Chamber, 
Bchin^  post,  p.  620. 
Sec  alio  the  next  two  caacs. 
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Queen's  Bench, 
[1845.] 


CHABD  against  Llewbllyn  Powell,  Howell  [Saiurday, 
Powell,  Lewis,  and  Davies  (a). 

EPLEVIN,  for  taking,  at  the  parish  of  Ystradgun*  To  avowrjr  ti^ 

'  •        1  ^  •  dftiiuiffe  feasant 

lais,   in  the  county  of  Brecknock^  in  a  common  on  a  common, 

re,  called  £/^c£  Mountain^  the  cattle  &c.  of  plaintiff^  pur  cause  de 

«t  forty  sheep,  &c.  t^^^^ 

Avowry  by  LieweUyn  PormelU  and  cognizance  by  the  J^y  ""egini? 

3r  defendants  as  his  bailiffs  and  servants:   That,  common  pur 

cause  de  vi- 

ire  and  at  the  time  when  &c.,  Ls.  Powell  was  and  cinage  between 

IS  the  lawful  possessor  and  occupier  of  a  certam  and  D,,  for 
Esuage,  closes  and   land,   with   the  appurtenances,   onsaidcoi^" 
ate  &c,,  in  the  said  county,  to  wit  in  the  parish  of  pi^miff'has!^' 
radgunlaisy  in  the  county  aforesaid,  to  wit  a  certain  JjlJ^^'l"^  ^^^ 
Q  there  called  Glynllechissa ;  and  that  the  occupiers  ''■^  "«^*  ^^ 

•^  •  common  on  P. 

the  time  being  of  the  said  messuage,  closes  and  land      ReputaUon 
^  have,  and  for  and  during  the  full  period  of  thirty  in  evidence  in 
rs  next  before  the  commencement  of  this  suit  have  immemorial 
igfat  had,  and  enjoyed  without  interruption,  and  still  mon'pur^wiiise 
•ight  ought  &c.,  common  of  pasture  in,  upon  and  ^]^^^  "^ 
lughout  the  said  place  in  which  &c.,  called  Black 
uniain^   for  all   his    and   their   commonable   cattle 
mt  and  couchant  in  and  upon  the  said  closes  and 
)  so  in  the  possession  of  defendant  L.  P.  as  afore- 
1)  every  year,  at  all  times  of  the  year,  as  to  the  said 
mentioned  closes  and  land  belonging  and  apper- 
iog.    That,  because  the  said  cattle  &c.  in  the  de- 
^tion  mentioned,  at  the  said  time  when  &c.,  were 

((t)  See  the  preceding  and  tlie  next  two  cities. 
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Foiume  X.      in  and  upon  the  said  place  in  which  &&,  depasturing 

_}- __  &c.,  and  doing  damage  there,  so  that  defendant  L.  P* 

Prichard      could  not  have  or  enjoy  his  said  common  of  pasture 
PowxLL.       there  in  so  ample  a  manner  &c. :  avowry  and  cognizance 
of  the  taking  as  for  and  in  the  name  of  a  distress  ib^ 
the  damage- 
There  was  a  second  avowry  and  cognizance^  layic^i 
the  right  in  the  occupiers,  for  sixty  years ;  and  a 
prescribing  for  the  same  right  as  immemorial. 
The  plaintiff  pleaded  in  bar : 
First,  a  plea  to  all  three  avowries  and  cognizant 
and,  secondly,  thirdly  and  fourthly,  pleas  to  the  fii 
second  and  third  cognizances  respectively.    These  fo^ 
pleas  led   to  issues  in  fact,  not  material  to  the 
decided  in  banc. 

Fifthly,  to  all  the  three  avowries  and  cognizaoi 
That  the  said  place  in  which  &c  in  the  dedaratiLiCi 
mentioned  in  the  parish  of  Ysiradgunlaisj  in  the  coonff 
&&,  that  is  to  say  the  said  common  called  the  BUui 
Mountain^  in  which  &c.,  at  the  said  time  when  &6 
lay,  and  from  time  immemorial  had  lain,  and  still  doef 

lie,  contiguous  and  near  adjoining  to  a  certain  otiier 

• 

common  in  the  parish  of  Uanddausaint  in  the  coontf 
of  Carmarthen^  that  is  to  say  a  certain  common  known 
also  by  the  name  of  the  Black  Mountain^  contaioiog 
divers,  to  wit  1000,  acres,  and  had  never  been  divided 
oi:  separated  from  the  last  mentioned  common  in  tk^ 
parish  of  £.,  that  is  to  say  from  the  said  common  caDed 
Black  Mountain  in  the  county  of  C,  by  any  iodosor^ 
hedge  or  fence  whatsoever  sufficient  to  prevent  cattle  j 
from  time  to  time  feeding  and  depasturing  on  the  sai^l  j 
common  in  the  said  parish  of  Z^,  that  is  to  say  the 
common  called  Black  Mountain^  from  erring  and  escap- 
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[  therefrom  into  the  said  common  in  the  said  parish  ^w*"*''  Bench. 
*  ^  [1845.] 

Y^  that  is  to  say  the  said  common  called  Black 

mmiain  in  which  &c. ;  and  that  the  said  cattle  from 

le  to  time  during  all  that  time  duly  put  on  the  said 

umon  in  the  said  parish  of  £.,  that  is  to  say  the 

d  common  called  Black  Mountain,  to  feed  on  the 

iss  there  then  growing,  and  to  use  the  said  common 

pasture  in  and  upon  and  throughout  the  said  last 

ntioned  common,  from  time  immemorial  had  gone, 

aped  and  rambled,  and  had  been  used  and  accus-^ 

ned  to  go,  &c^  therefrom  into  the  said  common  in 

t  md  parish  of  Y.,  to  wit  the  said  common  called 

^ck  Mouniain  in  which  &c.,  and  to  intermix  there  and 

d  with  cattle  from  time  to  time  feeding  on  the  grass 

>wing  in  the  said  last  mentioned  common :  and  in 

e  manner  the  cattle  from  time  to  time  during  all  that 

i«  duly  put  into  the  said  common  in  the  said  parish 

Y.,  to  wit  the  common  called  Black  Mountain  in 
ich  &c.,  to  feed  on  the  grass  there  then  growing, 
1  to  use  the  said  common  of  pasture  in,  upon  and 
*t)aghont  the  said  common  in  the  said  parish  oF  Y., 

wit  the  common  called  the  Black  Mountainy  from 
ie  immemorial  had  gone,  escaped  and  rambled,  and 
:!  been  used  and  accustomed  to  go,  &c.,  therefrom 
Q  the  said  common  in  the  said  parish  of  Z>.,  to  wit 
^  common  called  the  Black  Mountain^  and  to  inter- 
X  there  and  feed  with  cattle  from  time  to  time  feed- 
l  on  the  grass  growing  on  the  said  last  mentioned 
cxmion.  That  plaintiiF,  before  and  at  the  said  time 
lea  8tc.,  was  and  still  is  the  occupier  of  a  certain 
tauage^  and  of  divers,  to  wit  100,  acres  of  land  with 
e  appurtenances,  situate  and  being  in  the  parish  of 
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JL  aroresaid ;  and  that  plaintiff,  and  all  othen  tbft  oc- 
cupiers for  the  time  being  of  the  said  last  mcntioDed 
messuage  and  land  now  of  the  plaintiff  with  the  appor- 
teuances;  for  the  full  period  of  thirty  years  next  bebie 
the  commencement  of  this  suit  and  the  said  time  when 
&c.,  without  interruption  and  of  right  had  had,  and  beei^ 
used  and  accustomed  to  have,  and  plaintiff  still  withoi^^ 
interruption  and  of  right  ought  to  have,  for  himself  ai^^ 
themselves,  his  and  their  tenants  and  farmers,  occapi^^* 
of  the  said  messuage  and  land  with  the  appurtenance^ 
common  of  pasture  in,  upon  and  throaghoat  the  la. 
common  in  the  said  parish  of  Z^  to  wit  the  said 
mon  there  called  Black  Mountain^  for  all  his 
levant  and  couchant  in  and  upon  the  said  land  of 
plaintiff  with  the  appurtenances,  every  year  and  at 
times  of  the  year,  as  to  the  said  messuage  and  land  wi 
the  appurtenances  belonging  and  appertaining*    TIl 
plaintiff,  being  such  occupier  as  aforesaid,  just 
the  said  time  when  &c.,  to  wit  on  &c«,  did  put  and  caa 
to  be  put  the  said  cattle  &&  -in  the  declaration  me 
tioned  in  and  upon  the  said  common  in  the  said  part 
of  L,^  to  wit  the  said  common  called  Black 
being  plaintiffs'  commonable  sheep  levant  and  cooci 
in  and  upon  the  said  land  of  the  plaintiff,  to  ose 
said  common  of  pasture  of  the  plaintifi^  and  to  ieed 
the  grass  there  growing:  and  that,  the  said  cattle 
of  plaintiff  so  being  put  and  being  in  the  said  oomnx 
in  the  said  parish  of  JL,  that  is  to  say  &c.,  for  the  p0  ^ 
pose  aforesaid,  and  the  said  common  in  the  said  pari^' 
of  y.)  to  wit  the  said  common  called  Black  Mwmlt^'^^ 
in  which  &c.,  so  being  and  lying  contiguous  tber«<^ 
and   not  separated   or  divided   therefrom  by  any    ^^ 
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losure,  hedfife  or  fence  whatsoever,  the  said  cattle  &c.   Qm«»'«  Bench. 

f  plaintiff  afterwards,  and  just  before  the  said  time    !_« 

^hen  &c.,  to  wit  on  See,  of  their  own  accord,  and  with-  »wmaid 
ot  the  knowledge  and  consent  of  plaintiff^  went,  escaped  Towilu 
nd  rambled  from  and  out  of  the  said  common  in  the 
aid  parish  of  Z/«,  that  is  to  say  the  said  common  called 
3^ck  Mountain^  into  the  said  common  in  the  said 
'orish  of  Y.J  to  wit  the  said  common  there  called  Black 
^cuntain  in  which  &c.,  and  intermixed  and  fed  with 
le  cattle  then  there  feeding  on  the  grass,  and  remained 
id  continued  in  the  said  common  in  the  parish  of  Y., 

^vit  &c.,  in  which  &c.,  on  the  occasion  aforesaid, 
thout  the  knowledge  of  the  plaintiff;  and  then  neces- 
ril  jr  and  unavoidably  a  little  trod  down  and  depastured 
-«9  and  necessarily  &c«  did  damage  &&,  as  in  the 
^^^ries  and  cognizances  mentioned.  Verification. 
Sixthly,  to  all  the  three  avowries  and  cognizances,  a 
-&  in  bar,  averring  an  enjoyment  of  pasture  in  Uan-- 
^usaint  for  sixty  years ;  and  in  other  respects  corre- 
Ending  with  the  fifth  plea. 

Replication,  by  defendant  Llewellyn  Powell^  to  the 
^■^  and  sixth  pleas :  That,  after  the  said  cattle  in  the 
'^laration  mentioned  had  been  so  put  in  and  upon  the 
^d.  common  in  the  parish  of  Uanddausaintf  and  before 
^  time  when  &c.,  the  same  cattle,  [&c.,  and  each  and 
^^^  of  them,  had  entered  into  and  upon  the  said 
^^Uion  in  which  &c.  with  the  consent  and  knowledge 

plaintiff;  and  that  the  same  cattle,  &c.,  and  each  and 
'^ery  of  them,  so  remained  and  continued  in  and  upon 
^^  said  place  in  which  Sec,  so  doing  damage  there  as  , 

'*^tesaid,  with  such  knowledge  and  consent  as  afore- 
^^d,  from  the  time  of  such  entry  continually  until  the 
^^^e  time  when  &c. ;  without  this,  that  the  said  cattlci 
Vol.  X,  N.  s.  n  R 


594^ 


Q.  B.  [£A8T£R  TERM, 


Folume  X, 

[1846.] 

PftlCHAED 

T. 
POWBLL. 


&c.  of  tbeir  own  accord,  and  without  the  knowled, 
and  consent  of  plaintiff,  went  and  escaped  and  ramU 
from  and  out  of  the  said  common  in  the  said  parish 
Uanddausatnt  into  the  said  common  in  which  &c.,  a 
remained  and  continued  there  without  the  knowl 
of  the  plaintiff,  in  manner  and  form  Sac :  condusioc^ 
the  country.     Issue  thereon. 

Replication,  by  defendant  Lemsy  to  the  fiflh  nad 
sixth  pleas:  That  the  cattle  from  time  to  time  duly 
put  on  the  said  common  in  the  parbh  of  LUmddamaifi^^ 
to  feed  on  the  grass  there  growing,  and  to  use  the  sai^ 
common  of  pasture  therein,  from  time  immemorial  ha^ 
not  gone,  escaped  or  rambled,  nor  had  they  been  use^ 
or  accustomed  to  go,  escape  or  ramble,  therefrom  int^ 
the  said  common  in  which  &&,  and  to  intermix  ther^ 
and  feed  with  the  cattle  from  time  to  time  feeding 
the  grass  growing  in  the  last  mentioned  common, 
manner  and  form  &Ct:  conclusion  to  the  coun 
Issue  thereon. 

Replication,  by  defendant  Howell  PamelL    To 
fifth  plea :  a  traverse  of  plaintiff's  enjoyment  of  commc^^' 
in  Llanddausaint  for  thirty  years.     Issue  thereon, 
the  sixth  plea :  a  traverse  of  plaintiff's  enjoyment 
common    in   Llanddausaint  for    sixty    years, 
thereon. 

Replication,  by  defendant  DavieSf  to  the  fifth  ano 
sixth  pleas.     That,  after  the  said  cattle,  &C.,  had  50 
gone,  escaped  and  rambled  into  the  said  common  in 
which   &C.,   as    in   the  pleas   respectively   mentioned} 
plaintiff  had  knowledge  and  notice  thereof;  and  thai 
more  than  a  reasonable  time  had  elapsed  after  plaintiff 
had  such  knowledge  and  notice  as  last  aforesaid,  and 
before  the  said  time  when  &c.,  for  his,  plaintiff's,  re* 


n 

'a 

f 


:  conclusion  to  the  country.     Issue  thereon, 
e  trial,  before  Maule  J.,  at  the  Brecknockshire 
Lssizes,  1843,  the  plaintiff,  to  prove  the  common 
e  de  vicinage,  offered  evidence  of  reputation, 
IS  objected  to,  but  admitted.    A  verdict  was 
'  the  plaintiff  on  the  issues  upon  the  fifth  and 
IS,  and  for  the  defendants  on  the  other  issues. 
ter  term,  184S,  Chilton^  on  behalf  of  the  de- 
obtained  a  rule  nisi  for  a  new  trial  on  the 
f  misdirection  (a),  and  of  the  reception  of  im- 
ridence,  and  of  the  verdict  being  against  the 
evidence ;  and  also  for  judgment  non  obstante 
<  or  for  arrest  of  judgment,  on  the  issues  upon 
ind  sixth  pleas. 
kaebnas  term,  1848  (6), 

and  Peacock  shewed  cause.  First,  as  to  the 
It  was  held  in  Weeks  v.  Sparke{c)  that 
>f  reputation  might  be  given  to  prove  a  pre- 
right  in  the  plaintiff  to  use  for  tillage  with 
log  part  of  the  year,  a  place  where  defendant 
m  the  record,  a  right  of  common  for  cattle 

sofait  WM  abuidoncd  by  the  counsel  for  the  defenduiti,  on 
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levant  and  couchant,  which  last  right  appeared  also  ^^ 
be  claimed  by  many  others :  the  plaintiff  having  fiT^ 
shewn  an  enjoyment  in  fact  (a).  It  is  said  that  the  ixF 
plaintiff  is  claiming  a  private  right,  and  that  repatatic^ 
is  admissible  only  in  respect  of  public  rights :  bat 
principle  on  which  the  evidence  was  admitted  in  Vii 
v.  Sparke  (b)  applies  here ;:  namely  that  the  right,  thooj^''^ 
in  some  sense  private,  is  public  as  respects  the  namb^^ 
of  persons  who  are  affected  by  it,  and  the  notorieC^== 
which  may  thence  be  presumed.  That  case  appears 
overrule  the  opinion  of  the  majority  of  the  judges 
Morewood  v.  Wood  (c)*  But,  further,  the  evidence 
given  here  in  support  of  a  right  perfectly  public, 
common  pur  cause  de  vicinage  between  the  t 
commons:  the  plaintiff's  private  right,  as  commoDi 
was  a  step  in  his  proof  altogether  distinct,  and  did 
in  itself  require  the  evidence  in  question,  which 
adduced  only  in  support  of  the  other  step  in  the 
The  case  much  resembles  that  of  a  modus.  Repa 
cannot  be  given  in  evidence  in  support  of  a  fiurm  mod 
but  a  district  modus  may  be  proved  by  reputation ; 
v.  Wright  (d)\  and  then  the  particular  farm  may 
shewn,  by  independent  evidence,  to  be  within  the 
trict.  It  was  suggested,  when  this  rule  was  obtaiii0C& 
that  formerly  a  commoner  could  not  have  given  efi^ 
dence  in  support  of  this  right  of  common.  The  onif 
objection,   however,   would  have  been  from  interest; 


'    (a)  See  Create  t.  Barrett,  1  Cro.  M.  ^  R.  910.^  8.  C.  S  T^.  AS^\ 
and  Regina  v.  Lady  H,  B.  M.  Sutton^  S  A.  ^  £.  5ie.  583.  note  (c). 

(b)  I  M.i  S.  679. 

(c)  Note  (a)  to  Doe,  Lettee  of  Didtbury,  r,  Tkomat^  14  Emet,  327. 
(<0  Before  Lord Lyndfiurtt,  in  tbe  Court  of  Excbequer in  Equitj,  llfh 

My,  1832;  1  J^Ul.  Ev.  240.  (9th  ed.). 
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nd  that  shews  the  publicity  of  the  right,  and  is  a  clr-  Q^eenU  Bench. 
umstaDce  in  favour  of  admitting  the  evidence  of  re- 1_ 

PuCHAtD 
V. 

to  the  motion,  on  the  fifth  and  sixth  pleas  in  bar ;      Po^'x'-l- 


jitAlion. 


^r    Judgment  non  obstante  veredicto  (a)  or  arrest  of 
id^ment:  the  pleas  set  out  the  right  as  in  Heath  v. 
Elliott  (A).    But  it  is  urged  that,  though  the  common  pur 
lose  de  vicinage  be  rightly  described,  being  laid  as 
cnincmorial  {TifrringhanCs  Case{c))i  yet  the  pleas  fail 
'^oavse  they  do  not  give  the  plaintiff  an  immemorial 
ight ,  but  rights  of  thirty  and  sixty  years  only.     That, 
lo^pever,  is  unimportant     The  immemorial  right  is 
seeessary  only  so  far  as  regards  the  two  commons:  but, 
Aiat    being  shewn,  the  right  of  an  individual  to  partake 
in   the  general  right  need  not  be  immemorial.     The 
c^^nntnon  pur  cause  de  vicinage  may  be  presumed  to  ori- 
ginate in  the  agreement  between  the  lords  of  the  adjacent 
wastes:    such   agreement  would  extend   to   all   cattle 
lawfully  in  either  common  by  whatever  right.     The 
common  pur  cause  de  vicinage  is  an  excuse  for  trespass 
^  any  one  entitled  to  put  sheep  on  either  common.     It 
arises  from  neither  party  being  bound  to  put  up  a  fence : 
*^»  even  where  there  is  such  a  liability  in  either,  it  will 
^ot  revive  if  it  has  once  ceased  to  exist ;  Boyle  v.  Tarn- 
'F  (cO  I  where  Bayley  J.  treated  the  liability  as  an  ease* 
m^nt  to  the  adjoining  land  {c).     It  is  true  that  no  more 
sheep  may  be  put  on  either  common  than  it  will  support ; 
Cotrbefs  Case  (g) ;  which  answers  the  suggestion,  made  in 
moving  for  this  rule,  that  the  right  as  claimed  would  give 


(a)  See  post,  p.  602.  note  (6)«  (6)  4  New  Ca,  S88. 

(<r)  4  Hep.  36  &.,  38  0.  {d)  6B,^C.  329. 

(O  Pp.  838,  9.  (g)  7  Rep,  5  a. 
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a  power  to  either  commoner  to  the  extmt  of  any  inmb^ 
of  cattle.     Nor  is  there  any  inconsistency  even  in 
suming  that  the  plaintiff  had  an  immemorial  right 
common  on  UanddausainU     Stat  %  k,  S  W.  ^  c^ 
permits  a  more  limited  right  to  be  pleaded  and  pro 
where  formerly  an  immemorial  right  mast  have  bee 
shewn:  but  such  a  right,  when  established,  does  n 
exclude  the  supposition  of  an  immemorial  right.    WUi 
feild!s  Case  {a\  cited  when  the  rule  was  obtained,  si 
only  that  common  from  time  immemorial  cannot  exist  i 
respect  of  a  house  recently  built.    No  such  right  is  b 
claimed :  the  common  pur  cause  de  vicinage  is  iinn» 
roorial  for  all  commoners :  all  that  can  be  called 
is  the  plaintiff's  becoming  a  commoner,  which  b  lil 
the  recent  purchase  of  an  immemorial  tenement 
(They  then  argued  as  to  the  weight  of  evidence  (6)y 


ChiUon  and  £.  V.  Williams^  contriu     The  right 
question    was   private,    and   therefore   ooiild    not 
supported  by  evidence  of  reputation.      MmHei. 
ceived   the  evidence  on  the  authority    of    Wedn 
Sparke  (c\  but  expressed  doubt     And  it  may  be  qift 
tioned  whether  that  case  was  decided  with  suffici* 
consideration.     The  judgments  of  the  Court  appear 
have  proceeded  on  the  ground  that,  although  the  rifb^ 
of  tillage  upon  the  common,  there  claimed,  was  not  in 
itself  a  public  right,  yet,  inasmuch  as  it  modified  a  pre* 
scriptive  right  of  common  enjoyed  by  a  number  oC 
persons,  it  came  within  the  riile  of  proof  applicable  to 


\^ 


(a)   Oweih  4. 

(6)  GuUettr,  Lopet,  13  JSoit,  348.,  wm  reftmd  to^  atto  tte  Mpmtioii 
which  is  sufficient  to  put  an  end  to  common  pur  eame  de  Tirlnagt. 
(c)  I  M.i8.  679. 
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tiblic  rights.     If  the  decision  is  correct,  a  prescriptive   <HMm'«  BmcH. 
g^ht  of  common  claimed  by  several  persons  must  be 


med  a  public  right  of  which  reputation  would  be      P»wha»» 
nee :  but,  if  so,  a  verdict  obtained  by  one  such       Powtwu 
moner  would  be  evidence  in  an  action  by  another ; 
id    a  further  consequence  would  be  that,  before  stat.. 
Sc.    7  Via*  €•  S5.9  one  claimant  of  common  append- 
ix     would  have  been  incompetent,  by  reason   of  in- 
t,   to  give   evidence   for  another   party   claiming 
■non  appendant  in  the  same  place ;  which  is  directly. 
>i:i.t.rary  to  the  law  laid  down  in  Harvey  v.  Collison  {a). 
*li^t  objection  does  not  appear  to  have  been  noticed  in 
y!e^Jk$  V.  Sparke(b).     The  Court  there  seem  to  have 
onsidered  "  general  **  as  synonymous  with  "  public." 
^  ^Blanc  J.  said  **  a  right  of  common  is  to  a  certain 
l^gree  a  public  right."     But  the  prescription  there 
laitned  was  only  a  right  of  each  individual  to  pasture 
ti  common  with  the  lord.     [Patteson  J.     The  right  to 
^oridge  the  enjoyment  of  common  concerned  all  the 
^Qc^monera.]    The  question  at  bsue  regarded  only  the 
e^vate  interest  of  each.     If  the  multitude  of  persons 
^^tvidually  interested  will  make  a  claim  public,  at  what 
^^ittxil)er  will  multitude  commence  ?     The  distinction 
*^^^d  upon  in  Bex  v.  AfUrobus  (c),  between  private  and 
P^^lic  interests,  must  apply  here.    BayUy  J.  says,  in 
ITeeib  v.  S^wrte  (&),  that  **  reputation  seems  to  be  ad* 
iDteible  "  ''  in  cases  of  prescription,  which  must  have 
originated  beyond  the  time  of  legal  memory,  and  of 
which  it  is  impossible  to  establish  the  claim  by  evidence 
of  the  grant"   That  remark  cannot  apply  to  a  privilege 

(a)  1  saw.   N.  P.  436.,  10th  ed.     Ninfoik  Sum.  Ass.  1737.     MSS. 

{b)\M.^8. 079.  (c)  2A.i  E.  7B8.  794. 
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claimed  only  in  respect  of  a  sixty  and  a  thirty  years' 
enjoyment. 

Nor,  secondly,  is  the  privilege  itself  claimable  on  tb^ 
ground  of  a  sixty  or  thirty  years'  enjoyment  of  the  con^' 
mon  from  which  the  escape  is  made.   It  results  from  tb^ 
authorities,  so   far  as  they  afford  any  guidance,  th^^ 
common  pur  cause  de  vicinage  must  have  existed  fro^^^ 
time  immemorial,  and  must  be  claimed  by  an  imm^^** 
morial  commoner.     Common  appendant,  of  which  conC^'* 
mon  pur  cause  de  vicinage  appears  to  be  an  incideim  ^^ 
must  have  been  granted  at  least  before  the  statute 
Quia  Emptores  (1  stat.    18  Ed.  L);   it  may  now 
claimed  in  pleading  by  virtue  of  enjoyment  for  sbcty 
thirty  years ;  and  the  adverse  party  is  not  permitted 
contest  it  on  the  ground  that  it  had  a  modem  origmn 
anterior  to  one  of  those  periods :  but  it  would  be  hsK*^ 
if,  on  that  account,  such  enjoyment  of  common  could 
made  the  foundation  of  another  privilege  which  by 
nature  should  be  immemorial.     [Patteson  J.   The  claii 
pur  cause  de  vicinage  depends  only  on  the  cattle  bdn^ 
lawfully  in  the  place  they  escape  from  :  it  is  immateriBi 
to  you  whether  they  were  there  by  immemorial  right  or 
not.     Williams  J.    Stat.  2  &  3  i^.  4.  c.  71.  *.  1.  affects 
the  evidence  of  the  right,  but  does  not  modify  the 
right  itself.]     The  proposition,  that  common  pur  cause 
de  vicinage  must  have  existed  from  time  immemorial^  is 
expressly  laid  down  in  Tyrringham^s  Case  (a)  (dictum  of 
Wray  C.  J.),  cited  in  Com.  Dig.  tit.  Common  (E).    And 
in  WakefeilcCs  Case  ifi)  it  was  held  that  a  man  cannot  pre- 
scribe for  common  in  respect  of  a  house  built  within  the 
last  thirty  years ;  the  same  point  is  stated  in  4  Vin.  Abr» 


(a)  4  Re^  S8. 


(b)  Oto«iH4. 
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tit.  Common  (M),  pi.  11  (a).     So,  common  pur  Quten't  Jimth 


de  vicinage,  to  be  immemorial,  must  have  been 
!d  in  respect  of  some  tenement  to  which  it  was 
Dorinlly  attached.  [Patteson  J.  Suppose  two 
had  agreed,  time  out  of  mind,  that  certain  rights  of 
on  should  be  enjoyed  mutually  by  tenants  on  the 
lanors,  but  there  were  at  the  time  no  commonei*s  : 
I  not  the  right  accrue  to  tenants  who  came  in 
rards?  If  there  were  an  immemorial  custom 
he  inhabitants  of  A.  should  have  a  path  to  the 
b,  the  custom  would  apply  to  new  houses,  and 
not  the  less  be  immemorial.]  WakefeiWs  Case  {b) 
to  limit  that  proposition.  [Patteson  J.  The  right 
seems  to  have  been  claimed  in  respect  of  the 
ular  messuage.]  A  mere  right  of  common  on 
md  cannot  be  sufficient  to  sustain  the  right  of 
upon  another.  The  claim,  as  here  set  up,  goes 
d  excuse,  and  amounts  to  the  assertion  of  a 
ntive  right.  Common  of  shack,  as  claimed  in 
'5  Case  (c),  was,  in  its  nature,  a  right  existing 
;  during  a  particular  period :  the  case,  therefore, 
analogous  to  this ;  here  no  right  is  claimed,  but 
m  excuse  when  cattle  happen  to  stray  and  the 
s  are  not  aware  of  it.  If  a  right  of  common  could 
df  confer  the  privilege  pur  cause  de  vicinage,  a 
»y  multiplying  grants  of  land  to  which  common 
ppendant,  Alight  increase  the  number  of  tenants 
d  to  common  pur  cause  de  vicinage  without  any 
and  the  neighbouring  landowner  would  be  without 
ly,  though,   if  the  original   common    were   sur- 
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Sting  Costard  and  WingfieUTs  Case,  2  Leon,  44.,  which  appears  to 

e  with  WakefsiUTs  Case,  Owen,  4. 

0reH,4,  (c)  7 Hep,  5a. 


602 


Q.  B.   [EASTER  TERM, 


Volume  X. 
[1845.] 


PniCHAHD 

V, 
POWSLL. 


charged)  the  commoners  might  have  redress  against  tl^^ 
lord  or  each  other.     ^Patteson  J.     I  never  ondersto^^ 
that  common  pur  cause   de  vicinage  was  enjoyed  i'^ 
respect  of  one  tenement  in  a  manor  and  not  of  othe 
I  apprehend  it  is  general.] 

It  appears  from  Heath  v.  EUiM{a)  to  be  qaestioDsl^ 
at  least  whether  common  pur  cause  de  vicinage  can 
claimed  unless  the  pasture  on  each  side  is  subject 
right  of  common,  and  the  claim  is  made  by  one 
another  of  several   commoners  interested  in  the  I 
commons    respectively.      The    supposed    privily 
pleaded  here  in  the  same  form  as  in  that  cases  whi 
form  appears  also  in  3  Chitt.  Pleads  880.  7th  ed.  Wheth 
or  not  it  furnishes  a  proper  description  of  commoa  p 
cause  de  vicinage  appears  doubtful,  and  was  not  decid 
in  Heath  v.   EUiott{a).     [Paiteson  J.   asked  if  th^ 
were  any  instance  of  judgment  non  obstante 
for  a  defendant  in  replevin ;  observing  that  he  was 
aware  of  any  objection  to  it  in  principle  (d).] 

(The  argument  on  other  points  of  the  case  Is  omi 


) 
Oar.  adik  %MMit> 


Lord  Denman  C.  J.  now  delivered  the  judgment  o/" 
the  Court. 

The  principal  question  in  this  case  waSf  whether 
common  of  vicinage  from  time  immemorial  coaU  b^ 
claimed  by  a  person  who  states  himself  to  be  a  ooo- 
moner,  not  by  prescription,  but  for  thirty  years,  uodtf 
Stat.  2&  3  W.^.c.  71. 

(a)  4  New  Co,  S8S. 

(6)  E.  V,  WiUiamt,  to  whom  the  question  wts  pat,  said  thai  he  hsd  not 
looked  into  the  point,  having  only  that  day  reotifwl  bit  britC     Ha  aca- 
tioned  Givynne  t.  BumeUj  6  New  Co,  453.    Sae    ff^na  t.  Q^^nrnt  ^ 
DarHngton  Schooij  6  d.  B.  68S.  70S,  704.  718. 
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bw  common  of  vicioAge  is  not  a  right :  it  is  but   QuemU  Bench. 
st&^er  of  excuse  for  a  trespass.    Co.  Litt.  122.  a,  TV*- 

anCs  Case{a)j  Anonymous  {b)  case  in  8  Dyer^  Cor^  Pricharo 
Case  {c)j  Wells  v.  Pearcy  (d),  Gullett  v.  Lopes  (^),  Powitt. 
Yk  T.  Elliott  (^),  and  other  authoritiesi  sufficiently 
rci^blish  this  position.  It  may  be  claimed  by  pre- 
riptioD,  but  is  rather  matter  of  immemorial  custom, 
iwe  have  already  stated  in  the  case  of  Jones  v. 
ob£n  (^).  The  substance  of  the  custom  is,  that  cattle 
^MrFully  on  one  common  have  been  used  to  stray  upon 
te  other.  All  that  is  necessary,  therefore,  for  the 
lez^ding  to  shew  is  that  the  cattle  were  lawfully  on 
^eir  own  common  before  they  strayed;  and  that  is 
one  by  shewing  thirty  years'  user  under  the  statute. 
^fore  that  statute,  doubtless,  it  must  have  been  shewn 
^^t  they  were  there  either  using  a  prescriptive  or 
ustomary  right  of  common,  or  by  leave  of  the  lord : 
'^t  since  the  statute  it  is  otherwise.  It  is  said  that 
Teat  inconvenience  may  follow ;  that  the  lord  of  one 
ianor  may  make  many  grants,  and  purposely  over- 
look his  own  common  in  order  to  eat  up  the  grass  of 
"^  adjoining  one  by  cattle  that  will  stray.  If  that 
'^re  really  done,  it  might  probably  be  held  fraudulent; 
*^>  at  all  events,  there  is  a  remedy  by  enclosure. 

As  to  the  verdict  being  against  evidence,  we  think 
ftiat  it  was  plainly  a  question  for  the  jury,  and  that 
^^re  is  no  such  preponderance  as  warrants  us  in  dis- 
turbing their  verdict.     As  to  misdirection,  we  see  none. 
There  is  no  complaint  that  the  learned  Judge  put  any 
thing  wrongly  to  the  jury,  but  only  that  he  did  not 

(a)  4  Bep.  38  h.  (6)  S  Dyer^  316.  h\ 

(c)  7  Rep.  5  a.  (d)  I  New  Co,  556, 

(€)  13  JSut,  348.  (g)  4  Ntw  Co.  888. 
(A)  AnU,  p.  581.  588. 
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Voiume  X.      enter  into  all  the  details  of  the  case.     We  thiiik  ib^^ 
^       *^         it  was  for  him  to  determine  as  to  the  necessity  of  ^^ 
Fbichard      doing,  and  have  no  doubt  that  he  exercised  a  sou^"* 
TowiLu       discretion. 

With  respect  to  evidence  of  reputation,  wc  a  '■K*^ 
clearly  of  opinion  that  this  case  is  within  the  aotbori  *&-, 
of  treeh  V.  Sparke  (a),  and  that  there  is  no  objection 
that  ground. 

The  rule  must  be  discharged. 

Rule  discharged  (^ 

(a)  I  M.^  &,  679. 

(6)  See  the  next  two  cases. 


[Friday,  ClARKE,   HlBST,    J.  HlNCHUFFB,  G.  HlNCHLDr^:^ 

November  14tli, 

1845.]  and  Farrab,  against  James  TiNEEB(a). 

To  establish  a    ^iiHIS  cause  Came  on   for  trial  before   Lord  Dct»^ 

common  pur  J_  ^    t  i       ••r     »    t  •  ^n 

cause  de  ti-  man  C.  J.,  at  the  Yorkshire  summer  assizes,  ISi-sZ, 

terc'om'moning  when  a  verdict  was  taken  for  the  plaintiffs  on  thegener^ 

twr^tricta  issue,  and  for  the  defendants  on  the  special  pleas  bereii 

and '  rov"d*^U  "'^^*'  mentioned,  with  liberty  to  move  to  enter  a  verdL 

is  not  enough  foj*  the  plaintiffs  on  those  pleas ;  and  contingent  damage 

there  was  no  were  assessed  for  the  plaintiffs  at  405.     In  the  ensuir^^'8 

fence  l>ctween  ,  ,  ^^^^i. 

the  two  di«-       Michaclmas  term,  this   Court  granted  a    rule  nisi  ^^" 

tricts,  nnd  that  i.       r         «         i    •     ./»•  i.      «  ^i. 

cattle  strayed      enter  a  verdict  for  the  plaintiffs  accordingly,  or  to  cnt-^""' 

from  one  to 

the  other,  but  were  constantly  either  driTen  back  by  their  own  respectiTe  owneriy  or 

off  by  the  owners  of  the  land  into  which  they  hod  strayed. 

Sembie,  that  a  plea  is  bad,  after  Terdict,  which  professes  to  shew  a  common  por  < 
de  vicinage,  by  usige,  between  the  *'  close  "  of  an  individual  and  a  waste  or  coonnoa. 

Admitted,  that,  where  there  is  a  common  pur  cause  de  vicinage  between  two  warteii ' 
one  of  them  is,  under  a  private  act  of  parliament,  conveyed  to  allottees  for  the  purpoi^    ^ 
being  inclosed,  and  the  commissioners  under  the  act  extinguish  all  rights  of  cowdo'*   ^ 
such  one  waste,  thc^e  proceedings  do  not^  of  themselves,  put  an  end  to  (hecomooo   i^ 
cause  de  vicinage. 

(a)  See  the  two  preceding  cases,  and  the  next  casfr 


^^ 
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vment  for  the  plaintifTs  for  the  same  damages  non   QueenU  Bench. 

1'  r^        ^.  ,.   .  1.  1  [1845.] 

tatite  veredicto.     On  the  cause  being  subsequently 

sdon  for  argument  upon  that  rule,  the  Court  di-       Clarke 
^  a  special  case:   and  the  case  was  accordingly       Tiwkeb. 
ed,  substantially  as  follows. 
r*he  action  was  trespass.    The  declaration  complained 

defendant  broke  and  entered  certain  closes  of  plain- 
p  called  Dean  Head  doughy  Dean  Head  MosSf  and 
*€l  Greave^  in  the  Graveship  of  Holme  in  Yorkshire^ 

trod  down  the  grass  &c.,  and  also  with  cattle, 
idy  sheep,  ate  up  and  depastured  the  grass  and 
bage. 

^leas.  1.  Not  guilty*     Issue  thereon. 
«  That  the  said  closes  had,  from  time  whereof  &c., 

and  been  contiguous  and  open  to  each  other,  and 
^  to  a  large  common  or  waste  called  CUmleif  Booth  ; 

that  they  had  never,  during  that  time,  been  separated 
n  each  other,  or  from  the  said  common  or  waste,  by 
'  enclosure,  hedge  or  fence  sufficient  to  prevent 
>le  depasturing  in  that  common  or  waste  from  erring 
escaping  into  them :  that  cattle,  duly  put  on  the 
I  common  to  use  the  common  of  pasture  therein, 
e,  from  time  whereof  &c.,  gone,  escaped  and  rambled, 
I  have  been  used  and  accustomed  to  go,  escape  &c., 
i^efrom  into  the  said  closes  in  which  &c.,  and  to  in- 
^ix  there  and  feed  with  cattle  feeding  therein  ;  and, 
like  manner,  the  cattle,  duly  put  into  the  said  closes 
^hich  &c.  to  feed  there,  have,  from  time  whereof 
>  gone,  escaped  and  rambled,  and  been  used  and 
Ustomed  to  go,  &c.,  therefrom  into  the  said  common, 
I  to  intermix  there  and  feed  with  the  cattle  feeding 
^e  and  using  the  common  of  pasture  therein.  That 
^cpk  Tinker  was  seised,  and  in  the  actual  occupation, 
^ight  beast*gates  over  the  said  common,  die  said 
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beast-gates  being  common  in  gross  and  not  commoD  ^P" 
pendant  or  common  appurtenant,  and  being  tbas  p0t* 
ticularly  described,  that  is  to  say :  common  of  pastis^Te 
throughout  the  said  common  at  all  times  of  the  year  i^t 
his  free  will  and  pleasure,  for  cattle,  sheep  and  hunl^s, 
to  whomsoever  belonging,  but  so  as  there  should  not  be 
at  one  and  the  same  time,  using  the  said  right  of  oomoioKi 
of  the  said  Joseph  Tinker^  more  than  eight  bead  of 
cattle  in  the  absence  of  sheep,  ewes  or  lambs,  or  morv 
than  eighty  sheep,  ewes  or  lambs  altogether  in  the  ab* 
sence  of  any  cattle,  nor  more  than  in  the  above  propor- 
tion, that  is  to  say,  more  than  seven  head  of  cattle  aaci 
than  ten  sheep,  ewes  and  lambs  altogether  iqstead  o^ 
each  head  of  catde  less  than  eight,  at  the  same  tim^  de* 
pasturing  on  the  said  common.    That  defendant,  by  aii^ 
with  the  authority  and  consent  of  Joseph  Tinker^  pat  bifc 
defendant's,  sheep  in  the  declaration  mentioned  into  tk^ 
said  common  or  waste  to  depasture  the  grass  there^  and 
to  use  Joseph  Tinker^s  common  of  pasture  there :  that  tk^ 
whole  number  of  the  defendant's  said  sheep,  togetlie^ 
with  other  sheep  of  Joseph  Tinker  then  put  into  the 
common,  did  not  exceed  eighty;  and  there  were 
cattle  put  there  to  use  the  said  right  of  common 
Joseph  Tinker.     That  the  said  sheep  of  defendant 
mained  there  using  the  said  common  of  pasture  uoK^ 
they,  of  their  own  accord,  and  without  the  knowledfp^ 
or  consent  of  defendant,   went,   escaped  and  rambled 
from  the  said  common  or  waste  into  the  said  closes  \0 
which  &C.,  and  intermixed  and  fed  with  the  cattle  there, 
until  defendant  reclaimed  and  drove  away  the  same; 
and  defendant,  as  soon  as  he  had  notice  of  their  having 
escaped,  entered  into  the  said  closes  to  reclaim  them : 
which  are  the  several  trespasses  &c« 
Replication.    That  the  said  cattj^e  pat  on  the  said 
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n  have  not|  from  time  whereof  &C.9  gones  escaped  Queen*t  Bench. 
imbled,  nor  have    been    used  and  accustomed      ^ 
escape  &c.,  into  the  said  closes  in  which  &c.,       Clark" 
intermix  and  feed  with  cattle  feeding  there ;  and       Tinkkb^ 
le  cattle  put  into  the  said   closes  in  which  &c« 
lot,  from  time  whereof  &c.,  gone,  escaped  and 
d,  nor  been  used  and  accustomed  to  go,  &c., 
om   into   the    said   common,    and    to   intermix 
ind  feed  with  cattle  feeding  and  using  the  said 
>n  of  pasture :  and  that  Joseph  Tinker  was  not 
&c.  of  such  common  of  pasture  in  gross  over 
roughout  the  said  common  or  waste  as  alleged, 
ision  to  the  country.     Issue  thereon. 
?lea.     That  the  said  closes  and  the  said  common 
ite  had  been  open,  as  in  the  second  plea ;  that 
duly  put  on  the  said  common  to  feed  there  and  to 
e  common  of  pasture  therein,  from  time  whereof 
ive  gone,  escaped  and  rambled,  and  have  been  used 
xustomed  to  go,  escape  and  ramble,  therefrom 
le  said  closes  in  which  &c.,  and  to  intermix  there 
ed  with  cattle  feeding  there  ;  and,  in  like  manner, 
ittle,  duly  put  into  the  said  closes  to  feed  there, 
from  time  whereof  &c.,  gone,  &c.,  and  been  used 
)  go,  &&,  therefrom  into  the  said  common,  and  to 
lix  there  and  feed  with  cattle  feeding  there  and 
the  said  common  of  pasture  there.     That  the 
ommon  or  waste  was  the  close,  soil  and  freehold 
I  Sir  Joseph  Radcliffe^  Baronet,  and  Daniel  Led^ 
Jckn  Carter  and  Jonas  Hobsoti^  Esquires;    and 
be  said   sheep  of  defendant,   in   the   declaration 
[>ned,   had   been   put  upon  the  said  common  or 
to  feed  there  by  the   leave  and  licence  of  the 
Sr  J.  JR.  to  defendant  flrst  given ;  and  that  they 
ned  there,  using  the  said  common  of  pasture,  until 
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_  same  as  the  second  plea. 


Clarke  Replication,  denying  the  prescription  as  in  the  repli- 

TiNKBK.  cation  to  the  second  plea,  and  also  denying  the  soil 
and  freehold  and  leave  and  licence.  Conclusion  to  the 
country.     Issue  thereon. 

There  was  also  a  new  assignment,  on  which  defendant, 
relinquishing  part  of  his  plea  of  Not  guilty,  paid  monej 
into  Court,  which  plaintiffs  accepted. 

The  lands  mentioned  in  the  declaration  adjoin  each 
other,  and  are  situate  within  the  graveship  of  Hch^t 
which  graveship  is  within  the  manor  of  WakefiM  in 
the  West  Riding  of  Yorkshire.     On  9th  3%,  1828, 
an  act  was  passed  {a)  for  enclosing  lands  within  that 
graveship;  whereby  commissioners  were  appointed  for 
dividing  and  allotting  certain  commons,  waste  lands 
and  moors  or  heaths,  open   common  fields  and  un- 
divided enclosures,  within  the  graveship,  and  for  other- 
wise carrying  the  act  into  execution.     The  case  then 
set  forth  a  notice,  published  on  1 2th  July  1828,  signed 
by  the  commissioners,  of  a  meeting  to   be   held  by 
them  on  7th  July  then  next,  with  adjournments  Sec, 
when  persons  claiming  common  or  other  rights  to  or  ia 
the  lands  to  be  enclosed  were   to  deliver  particulars 
thereof,  as  specified  in  the  notice.     The  case  also  set 
forth  another  notice,  similarly  signed,  and  published  on 
18th  April  1829,  '^  that  all  rights  of  common  and  other 
rights  whatsoever,  in,  over  or   upon  any  part  of  the 
commons,  waste   lands,   moors   or   heaths,  within  the 
said  graveship  of  Holme^  belonging  to  or  claimed  Jby 

(a)  9  (7.  4.  c.  10.,  private :  *<  for  inclcning  lands  within  the  GraTcihip 
of  Holme f  in  the  several  parishes  of  Kirkburton  and  MdmondbHrwia  the 
West  Riding  of  the  county  of  Tork** 
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any  person  or  persons  whomsoever,  shall,  from  the  day  Queen' t  Bench. 

of  the  date  hereof,  cease,  determine  and  be  for  ever  ex-      ^  

linguished."  Claike 

The  lands,  &c.,  mentioned  in  these  advertisements,  Timkke. 
include  those  of  the  plaintiff,  which,  prior  to  the  inclosure 
act,  formed  part  of  the  commons  or  waste  of  the  manor 
of  Wakefield.  On  9th  and  10th  December  ISSS,  the 
commissioners,  under  the  power  of  sale  in  that  act,  by 
indentures  of  lease  and  release,  duly  conveyed  the  land 
in  the  declaration  mentioned  to  the  plaintiffs  and  two 
others  in  fee :  and  the  whole  interest  of  the  two  others, 
in  18S7>  vested  in  the  plaintiffs.  The  award  under  the 
act  was  made  on  12th  April  1884. 

On  7th  June^  1841,  the  plaintiffs  gave  the  defendant 
a  notice,  of  which  the  following  is  a  copy.     ^^  We,"  &c. 
(naming  the  plaintiffs),  **  do  hereby  give  you  notice  that 
we  are  the  owners  and  occupiers  of  certain  moor  lands 
or  grounds,   commonly   known   by   the  name  of  the 
Home  Clough  and  Wessenden  Head  MoorSf  situate  and 
being  in  the  gravesfaip"  &c.  ^*in  the  West  Riding" 
&c^  and  particularly   described   in   the  graveship   of 
Holme  enclosure   award  and  plan  belonging  thereto, 
lodged  in  **  &c«     *^  And  we  do  hereby  give  you  further 
notice  not  to  hunt,"  &c.,  **or  otherwise  trespass,  on  the 
said  moor  lands  or  any  part  thereof,"  **  nor  to  permit  or 
suffer  your  sheep  or  other  cattle  to  pass  or  repass  upon 
or  across  the  said  lands  or  grounds,  or  any  part  thereof. 
And,  in  case  you  disregard  this  notice,  and  you   or 
your  servants"  &&,  '^or  your  sheep  or  other  cattle, 
shall  be  found  upon  the  said  lands  or  grounds,  or  any 
part  thereof,  we  shall  deem  you  a  wilful  trespasser,  and 
proceedings  will  be  forthwith  taken  against  you   for 
recovery  of  such  penalties  and  damages  as  you  may  be 

▼OL.  X.  N.  fi.  s  s 
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liable  to ;  and  your  sheep  and  other  cattle,  so  tres- 
passing, will  be  distrained."  Signed  by  the  pkuntifi. 
They  had  also  given  him  several  verbal  notices  not 
to  trespass.  But  he  and  his  sheep  had  been  seen  od 
the  plaintiffs'  lands  several  times  afterwards. 

Clawtey  Booths  in  the  pleadings  mentioned,  k  m  the 
manor  of  Marsden.      The  manors  of  WakefiM  and 
Marsden  adjoin  each  other.   The  closes  mentioned  in  the 
declaration  are  contiguous  to  each  other.    ClawUyBodi 
runs  to  the  extremity  of  the  manor  of  Marsden^  towards 
the  manor  of  Wakefield.     Neither  before  nor  since  the 
inclosure  act  had  there  been  any  fence  or  indosuR 
separating  the  two  manors,  or  separating  the  plaintffi' 
closes,  or  any  of  them,  from  CUnxley  Booths  or  from 
each  other.     As  far  as  living  memory  goes,  it  has  been 
the  practice  to  depasture  sheep  on  ClawUy  Booths  and 
also  on  the  commons  or  waste  of  the  manor  of  Hfd^ 
Jieldy  including  the  closes   in  the  declaration.     AnAa 
during  all  that  time,  the  sheep  so  depastured  have 
time  to  time  strayed  from  one  manor  and  waste  to 
other,  and  from  the  closes  in  the  declaration  to  GffA^^ 
Booths  and  from  Claxley  Booth  to  the  closes  in 
declaration.     But  on  many  days  in  the  year  no  stra] 
ing  took  place.     The  owners  or  shepherds  of  the  si 
which  had  so  strayed,  as  well  as  the  owners  of 
closes  into  which  the  sheep  so  strayed,  or  their  she(^^ 
herds,  made  a  regular  practice  of  turning  them  ba^ 
to  the  place  whence  they  had  strayed.      One  of  the 
witnesses  said :  *^  We  were  reckoned  to  take  care  of 
our  sheep  every  day.''     The  witnesses  said  that  they 
had  not  heard  of  any  body  setting  up  a  right  to  lei 
their  sheep  go  from  one  manor  to  the  other  to  feed 
there. 
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Upon  evidence  of  these  facts  being  ffiven,  and  the    Qwm*i  Bench. 
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plainti£&  not  disputing  those  parts  of  the  second  and      *"         '-' 

third  pleas  which  alleged  the  title  of  Joseph  Tinker  to  Clamkk 
such  common  of  pasture  in  gross  in,  across,  over  and  TiMKRa. 
throughout  the  said  common  or  waste  as  in  the  second 
plea,  and  the  soil  and  freehold  and  leave  and  license  as 
in  the  third  plea,  his  Lordship  thought  the  residue  of 
the  issues  on  those  pleas  proved,  and  directed  a  ver- 
dict on  those  issues  to  be  entered  for  the  defendant,  with 
liberty  to  the  plaintiffs  to  move  as  above. 

The  questions  for  the  opinion  of  the  Court  were : 
whether  the  verdict  was  to  stand,  or  a  verdict  to  be 
entered  for  the  plaintiiis,  on  one  or  both  of  the  special 
pleas;  or  whether,  if  the  verdict  was  to  stand,  the 
piaintiflb  were  entitled  to  judgment  non  obstante  vere- 
dicto on  one  or  both  of  those  pleas. 

Cofwlingf  for  the  plaintiffs.  It  was  intended  to  argue, 
behalf  of  the  plainti£&,  that  the  common  pur  cause 
i'^  vicinage  was  put  an  end  to  by  the  proceedings  under 
i^^  local  act :  but  this  point  is  abandoned,  as  the  con* 
•■^■^Ty  is  decided  in  Wells  v.  Pearcy  (a). 

"The  verdict  on  the  issues  upon  the  replications  to 

^^  second  and  third  pleas  must  be  found  for  the  plain- 

^^^    It  does  not  appear  that  the  sheep  have  inter- 

^Wed,  in  the  sense  in  which  the  plea  must  be  read, 

^^^UU  is,  that  they  have  intercommoned :  the  contrary  ap- 

P«u^    The  pleas  are  not  supported  by  the  mere  proof 

that  the  sheep  have  rambled ;  and  they  are  disproved 

by  the  fact  that  the  owners  of  the  land  on  which  they 

rambled  have  always  driven  them  off,  thus  treating  the 

(a)  1  New  Co.  BS^. 
S  S   2 
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Volume  X.      rambling  as  a  trespass.     In  Co.  Lift.  129.  a.  it  is  said 
I-         '^       that  common  pur  cause  de  vicinage  differs  from  common 
Claekv       appendant  and  common  appurtenant,  "for  that  no  mm 
TiKKift.        can  put  his  beasts  therein,  but  they  must  escape  thither 
of  themselves  by  reason  of  vicinity:  in  which  case  one 
may  inclose  against  the  other,  though  it  hath  been  soosed 
time  out  of  mind,  for  that  it  is  but  an  excuse  for  tres- 
pass."    And  Blacksloncj  2  Comm.  33.,  defines  the  right 
as  follows.     *^  Common,  because  of  vicinage,  or  neigh- 
bourhood, is  where  the  inhabitants  of  two  townships, 
which  lie  contiguous  to  each  other,  have  usually  i^te^ 
commoned  with  one  another ;    the  beasts  of  the  one 
straying  mutually  into  the  other's  fields,  without  any 
molestation  from  either.     This  is  indeed  only  a  pe^ 
missive  right,  intended  to  excuse  what  in  strictness  is  a 
trespass  in  both,  and  to  prevent  a  multiplicity  of  suits: 
and  therefore  either  township  may  inclose  and  bar  oat 
the  other,  though  they  have  intercommoned  time  oat 
of  mind.     Neither  hath  any  person  of  one  town  a  right 
to  put  his  beasts  originally  into  the  other's  comoion: 
but   if  they   escape,   and    stray   thither  of  themselves» 
the  law  winks  at  the  trespass."     So,  in  Terma  deh^ 
Ley  [a) :  <'  Common  pur  cause  de  vicinage  est,  loales 
tenants  de  deux  seigniors  sont  seisies  de  deux  seigniories 
dont  I'un  gist  pres  I'auter ;  et  chescun  de  eux  ont  use 
de  temps  dont  memorie  ne  courre  de  aver  common  en 
auter  ville  ovesque  touts  beasts  commonable.     Mes  Vun 
ne  poit  mitter  ses  avers  en  le  terre  Tauter,  car  la  oeox 
de  Tauter  ville  poient  eux  distraine  damage  feasant,  on 
aver  action  de  trespasse :  mes  ils  eux  mittera  en  lour 
camps  demesne,  et  si  ils  estray  en  les  camps  del  auter 

(a)  14a  Tit.  Common.     Ed.  1708. 
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ville,  ils  doient  eux  sufferer."    In  Wood^s  Institute^  193,   (h^eenU  Benc!$ 

rJ845  1 
10th  ed.  (B.  II.  ch.  2.),  it  is  said :  "  CommoD,  by  reason 

of  vicinage  (because  of  neighbourhood)  is  a  sort  of  com- 
mon appendant,  and  is  where  the  tenants  of  two  lords 
(which  are  seised  of  two  towns  lying  next  to  one  an- 
other) have  used  time  out  of  mind,  to  have  common 
promiscuously  and  proportionably  to  their  extent  of 
common  on  both  sides  for  all  manner  of  beasts  com- 
monable. No  man  can  put  his  beasts  therein;  but 
they  must  escape  of  themselves  from  one  field  to  an- 
other, by  reason  of  the  neighbourhood.  And  this  the 
law  suffers,  to  prevent  suits  in  open  countries.  Now 
this  sort  of  common,  being  but  an  excuse  for  trespass, 
one  town  or  manor,  where  the  wastes  of  two  lords  lie 
together,  may  inclose  against  the  other.''  The  result 
is  that  there  must  be  an  intercommoning,  originating 
in  mutual  consent.  In  an  Anonymous  {a)  case  in  Dyer^ 
the  common  pur  cause  de  vicinage  is  referred  entirely 
to  the  intercommoning.  That  doctrine  may  also  be 
collected  from  Heath  v.  Elliott  (b).  In  Jones  v.  Robin  (c) 
this  Court  appears  to  have  assumed  the  necessity  of  ex- 
press or  tacit  assent.  So,  conversely,  common,  when  it 
exists,  is  often  limited  by  the  mutual  assent  of  the  com- 
moners :  thus  heafing  is  a  common  practice  in  the  north ; 
it  takes  place  where  commoners,  by  agreement,  mark 


{a)  1  Dyer,  47  6.  pi.  13. 

(6)  4  New  Ca,  S88.  Cowling  referred  also  the  report  of  S,  C,  in  7  Law 
J,f  N,  S,t  Com,  P.  811.9  where  LUlledale  J.  is  reported  to  have  said,  at  Nisi 
prius :  *'  Is  not  common  per  cause  de  vicinage  an  excuse  for  the  trespass  ? 
and  does  not  the  driving  back  operate  to  prevent  the  acquiring  of  a  right 
which  would  otherwise  be  the  case  ?**  **  I  am  disposed  to  think,  that  if 
people  have  immemorial  1y  driven  the  sheep  back,  it  tends  to  shew  that 
there  never  was  a  right  of  intermixing  admitted  to  exist  in  former  times ; 
and,  of  coune,  it  prevents  any  right  from  attaching  in  modern  times." 

(c)  Ante,  p.  587,  8. 
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outj  though  without  fencing,  the  several  portions  whidi 
each  shall  use :  and  this  agreement,  though  not  stricdy 
binding,  often  continues  for  many  generations.  A  Ur 
test,  as  to  the  evidence  here,  is  to  enquire  whether,  if 
the  allegation  of  the  cattle  intermixing,  which  bis  not 
been  proved,  had  been  omitted  from  the  plets,  thej 
would  have  been  good.  Now  such  an  allegation,  or  one 
equivalent,  appears  in  all  the  precedents.  In  Basidtf 
Entries,  625  b.  pi.  11.,  there  is  an  allegation  of  inte^ 
commoning,  but  none  of  rambling. 

Next,  the  second  and  third  pleas  are  bad,  after  ver- 
dict, because  they  attempt  to  set  up  a  common  par 
cause   de    vicinage    between    common    and  land  not 
common,  the  close  of  an  individual.     Thb  Coort,  in 
Jones  V.  Robin  (a),  has  decided  that  no  such  oomnoD 
pur  cause  de  vicinage  can  exist :  and,  though  error  has 
been  brought  on  that  judgment,  it  must  for  the  presest 
be  adhered  to.     Further,  common  pur  cause  de  vidoige 
is  a  common  appendant ;  4  Vin.  Abn  587,  tit  CotuM^ 
(K),  pL  5,  6  ;  the  claim  ought  therefore  to  be  for  cattle 
levant  and  couchant  on  the  commoner's  own  land;  O^ 
Dig.  Common  (E) ;  and  so  is  the  precedent  already  cited 
from  RastelPs  Entries,  Trespass,  625  6.  11.,  and  that  in 
WincVs  Entries,  1085,  6.     Here  it  is  claimed  in  respect 
of  common  in  gross,  in  the  second  plea.    The  third 
plea  is  still  more  objectionable :  for  it  is  clear  that  the 
owner  of  the  soil  of  a  common  cannot,  by  permitting  a 
stranger  to  put  his  cattle  thereon,  give  him  a  common 
pur  cause  de  vicinage  in  the  close  of  another  party. 

Atherton,  contrsL     First,  the  intermixing  and  inter- 
commoning  were  sufficiently  proved.      This   being  a 

(a)  Ant^,  p.581. 
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special  case,  and  not  a  special  verdict,  the  Court  will   Queen**  Benek. 
draw  all  reasonable  inferences  of  fact  from  what  is  stated. 
The  cattle  appear  to  have  rambled  from  one  district  to        Clauk 
another,  from  time  immemorial:  they  must  have  de-       Tinker. 
pastured  promiscuously.     This  fact  is  not  met  by  the 
circumstance  that  the  owners,  in  the  several  districts, 
were  in  the  habit  of  driving  off  the  cattle  which  had 
strayed.     The  foundation  of  the  common  pur  cause  de 
vicinage  is  not  a  contract,  but  arises  from  the  excuse 
allowed  by  the  law,  in  order  to  avoid  multiplicity  of  suits. 
In  HeaiA  v.  EUiM  (a)  Littledale  J.  seems  to  have  con- 
sidered the  turning  back  of  the  cattle  not  to  be  abso- 
lutely decisive  against  the  claim  of  common  pur  cause 
de  vicinage.     In  Bromfeild  v.  Kiiber  (6)  HoU  C.  J.  said 
that  a  man  ought  not  to  keep  his  cattle  in  the  common 
of  vicinage ;  it  follows  that  the  other  party  may  drive 
them  off,  though  there  be  such  common :  the  result  is 
only  that  no  action  of  trespass  will  lie  for  the  straying ; 
but  the  right  does  not  entitle  each  party  absolutely  to 
depasture  the  common  of  the  other.     The  evidence 
therefore  is  consistent  with  the  two  pleai^ 
.    As  to  the  motion  for  judgment  non  obstante  vere- 
dicto, the  decision  in  Jones  v.  Robin  {c)  certainly  ap- 
pears adverse  to  the  defendant.     But  there  the  plea 
alleged  that  each  of  the  contiguous  districts  was  a  farm ; 
which   the   Court  interpreted   to   mean   land  held   in 
several^.     Here  the  pleadings  shew  closes  on  one  side 
and  a  common  or  waste  on   the  other,  upon  which 
there  were  rights  of  common.     Nor  is  it  to  be  assumed, 
especially  after  verdict,  that  ^^  close ''  means  land  held 
in  severalty.     A  close  may  exist,  though  not  separated 

(a)  4  Kew  Ca.  388.     See  ant^  p.  61S.  note  (6). 

(6)  1 1  Mod,  72.  (c)  Aot^  pp.  587»  8. 

S  8   4 


616 


Volume  X, 
[1845.] 


Clabik 

V. 
TlMKIIU 


Q.fi.   [MICHABLMAS  TERM, 

from  adjoining  land  by  other  than  an  ideal  boundarj; 
3  BlacksL  Com.  209.      Even  a  waste   would  be  trvly 
described  as  the  lord's  close :  the  plaintifis  berCi  ooo- 
sistently  with   the  declaration,   might  be  lords  of  • 
manor,  and  their  closes  might  be  portions  of  the  waiie 
of  such  manor.     After  verdict,  pleadings  will  be  so  in-* 
terpreted  as  to  support  the  purpose  for  which  they  are 
introduced;    as   appears  from   Fletcher  t.  PcgstM(ffX 
Hobson  V.  Middleton  {b)  and  France  v.  White (c)i  in  ibe 
last  of  which  cases  Tindal  C.  J.  and  Maide  J.  intimsted 
that,  where  the  pleadings  could  be  so  interpreted,  the 
party  objecting  should  be  left  to  his  writ  of  error.   As 
to  the  form  of  the  plea,  the  precedents  are  few  and  ooC 
uniform.    It  is  true  that,  in  WincKs  Entries^  1085, 108^ 
the  pleadings  allege  contiguous  wastes*    Bat  in  Heatkf» 
Elliott  {d)  Tindal  C.  J.  said  that  a  <<  common  **  was  • 
mere  word  of  description :  it  would  apply  to  an  iocloied 
space  in  which  there  were  no  rights  of  common.    Inftk 
entry  in  Winch  the  right  of  common  is  not  alleged  as 
mutual.    In  the  entry  in  Rastelly  625  6,  intercommooiDg 
is  alleged,  which  perhaps  imports  mutuality :  but  there 
is  no  more  express  averment  of  mutuality ;  and  the  pre- 
cedent is  bad,  inasmuch  as  it  avers  that  the  defendants 
placed  (posuerunt)  their  cattle  in  the  locus  in  qua   !> 
Heqth  v.  Elliott  (d)  the  decision  was  only  that,  where  t 
party  has  exclusive  possession,  the  mere  want  of  afeoea 
does  not  subject  the  land  to  be  depastured  by  cattle 
from  a  common  adjacent.     It  is  objected  that  the  aeooon 
plea  sets  up  a  common  in  gross  as  the  foundation  ftr 
common  pur  cause  de  vicinage:  but  no  principle  can 
be  suggested  for  excluding  common  in  gross. 


(a)  3B,^C.  192. 
(c)  1  M.  i  G.  7S1. 


(6)  €B,i^  a  995. 
{d)  4NewQu38S* 
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Toling,  ID  reply.  As  to  the  evidence:  if  the  argu-  QveenU  Bench. 
t  on  the  other  side  be  correct,  any  crossing  of  cattle  ^  '-^ 
1  the  border  of  two  contiguous  districts  would  esta- 
\  a  common  pur  cause  de  vicinage.  Bromfeild  v. 
€r{a)  shews  merely  that,  where  there  is  common 
cause  de  vicinage,  the  owner  of  cattle  may  follow 
1  on  the  common  to  which  they  have  strayed,  for 
purpose  of  driving  them  back,  without  being  a  tres- 

is  said,  in  answer  to  the  motion  for  judgment 
obstante  veredicto,  that  the  Court  will  interpret  the 
I  ^*  close,^  if  necessary,  as  part  of  a  common  or 
e.  The  same  argument  might  have  been  urged  in 
f  v.  Bobin  {b) :  part  of  a  waste  may  be  let  to 
rm."  In  that  case  the  successful  party  had  pleaded 
•    Jackson  v.  Pesked  {c)  shews  that,  even  after  ver- 

words  will  not  be  so  interpreted  as  to  have  a  wider 
Ding  assigned  them  than  is  requisite  to  support  a 
»f  of  the  allegation  on  which  issue  is  joined. 

ord  Denman  C.  J.  The  ground  on  which  I  con- 
red  this  to  be  a  proper  question  for  the  consider- 
I  of  the  Court  was  that  Lord  Coke  and  Blackstone 
lot  define  the  common  pur  cause  de  vicinage  in  the 
I  way.  Lord  Coke  seems  to  consider  that  it  is 
igh  that  two  commons  be  open  one  to  the  other  (cf), 
bat  cattle  must  escape :  whereas  Blackstone  says  (e) 

nAfoc/.72.  (6)  Aiit^,p.581. 

lM.t8.  SS4. 

See  Co,  Lit,  122.  a.,  and  TyrringlianCs  Case,  4  Bep,  386.,  where 

C.  J.  ascribes  such  common  to  the  **  ancient  usage  which  the  law 
I  to  avoid  suits  which  would  arise,  if  actions  should  be  brought  for 

such  trespass,  when  no  separation  or  enclosure  is  between  the 
lons^** 

2  Comnu  33. 


618 


Q.  B.   QMICHAELMA8  TERM, 


FbAimtf  X 
[1845.] 


Clakkk 
f. 

TiMKBA. 


that  it  is  where  the  inhabitants  *^  have  usually  intercoai- 
moned  with  one  another;  the  beasts  of  the  one  itnpg 
mutually  into  the  other's  fields,  without  any  molestatioa 
from  either ; "  and  he  calls  it  a  **  permissive  right'* 
But  in  Jones  v.  Bobin  (a)  this  Court  entered  fully  into 
the  consideration  of  the  principle :  and,  though  we  do 
not  find  it  expressly  so  said  in  Coke^  it  is  dear  that 
the  real  principle  is   mutual  acquiescence^  and  tliat 
there  must  be,  not  only  an  absence  of  fence,  bat  an 
immemorial  allowance  of  the  straying  of  the  catde.  We 
must,  in  this  Court,  abide  by  the  decision  cS  Jones  r» 
Bobin  {a)f  which  was  a  well  considered  case.    I  thiok 
it  difficult  to  distinguish  the  present  case  from  that  if 
means  of  Mr.  AthertofCs  ingenious  suggestion  for  tk 
construction  of  the  verdict :   for  it  seems  to  me  tint 
we  cannot  assume  ^^  close  "  to  mean  waste  or  oommoe* 
But  the  question  is  whether  the  second  and  third  {tei 
were  proved  at  all.     For,  even  if  I  was  right  inenlff' 
taining  a  doubt  whether  an  absence  of  fences  wonU  not 
be  of  itself  sufficient  to  create  the  common  where  tk 
sheep  were  permitted  to  ramble  in  fact,  we  have  not 
such  a  fact  here :   we  have  only  the  fact  that  the  sheep 
did  escape  and  ramble,  which  proves  nothing  as  to  tk 
view  which  the  parties  took  of  the  right     The  pk0 
state  an  intermixing  and  feeding,  as  well  as  a  rambSiy 
and  straying.     The  plaintiffs  are  entitled  to  say  tkt 
the  statement  is  not  proved,  unless  we  had  proof,  eitkr 
from  the  time  for  which  the  sheep  were  allowed  to 
remain,  or  from  the  evidence  of  some  one  who  knew  tk 
fact,  that  they  fed  without  molestation. 


(a)  AnU,  p.  581. 
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i^iLLiAMS  J.     The  proof  of  the  issues  joined  on  the   QueenU  Bench. 
nd  and  third  pleas  lay  upon  the  defendant.     Now, 
a  we  turn  to  the  evidence,  we  find  it  stated  that       Clark* 
p  which  strayed  were  turned  back,  either  by  their       TiiiK«a. 
herds  or  by  the  owners  of  the  land  on  which  they 
strayed;  that  this  was  a  continual  practice,  and 
oned  to  take  place  every  day.    The  evidence,  there- 
.  completely  negatives  that  which  is  the  foundation 
he  defendant's  case,  namely^  constant  undisturbed 
ig  of  the  sheep  from  one  district  to  the  other. 

ATiGHTMAN  J.  (a).  The  defendant  must  proves  not 
rely  that  the  sheep  rambled  from  one  district  to  the 
er,  but  that  they  intermixed,  or,  as  it  has  been  ex- 
ssed,  that  they  intercommoned ;  that  is,  that  the  two 
tricts  were  used  as  one  common.  And,  to  shew 
f,  it  must  appear  that,  when  the  sheep  were  mixed 
ether  in  this  way,  that  was  acquiesced  in.  That,  as 
eems  to  me,  is,  not  only  not  proved,  but  expressly 
;atived.  For  we  find,  as  a  regular  practice,  that 
!  sheep  were  driven  back  by  their  own  shepherds 
9  their  own  land,  and  were  driven  off  the  other 
d  by  the  owners  of  such  other  land.     The  former 

7  perhaps    not    prove    anything;    but    the    latter 

*  

conclusive  against  the  pleas.     The  verdict  on   the 

ond  and  third  pleas  must  therefore  be  entered  for 

i  plaintifl&.     We  need  not  decide  the  other  point : 

wigh  I  am  strongly  disposed  to  think  that  Mr.  Atherton 

s  Dot  succeeded  in  distinguishing  this  case  from  Jones 

Robin  (b)f  and  that  the  second  and  third  pleas  are  not 

7  good. 

Verdict  to  be  entered  for  plaintiffs  (c). 

(a)  Coleridge  J.  was  absent,  owing  to  indispoKition. 
(6)  Antd,  p.  581.  (c)  See  the  next  case. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Jones  agaiiist  Robin. 


The  writ  of  error  was  argued  in  Michaelmas  vacatioB» 
1846(a). 

Watson^  for  the  plaintiff  in  error  (plaintiff  bdov)* 
The  rejoinder  is  not  supported :  the  question  turns  wboO^ 


Thunday^ 
May  IStb. 

C^rt  of  Ex*!"*  ERROR  was  brought  in  the  Exchequer  Chamber  on 
b^thlt^T"  ^^^  judgment  in  this  case  (ante,  p.  581),  iheipe' 

nion  pur  cause  cial  causes  assigned  being,  that  the  replication  b  sttli- 
may  exist  be-     cicnt,  and  the  rejoinder  insufficient ;  that  common  pff 

tween  two 

neighbouring  cause  de  vicinage  may  exist  between  two  closes  held  id 
though  there  be  Severalty,  and  is  well  shewn  and  pleaded  in  the  replict- 
orcominon  over  ^^"  ^  hny^  existed  between  the  said  farms  called  7(0 
dUilrrideT"  y  ^^^'S  and  Nafit  Heilyn;  and  it  was  therefore  w< 
from  which  the  lawful  fop  ^he  defendant  to  distrain  the  plaintiff's  sheep 

cattle  escape.  * 

Held,  by  the  as  Confessed  by  him  to  have  been  done  in  his  pleas;  tU 

same  Court  ^  . 

(affirming  the     the  replication  is  not  answered  by  the  rejcnnder;  iw 

Judgment  of  the 

Queen^sBench),  that  the  rejoinder  is  double,  multifarious  and  contnrf 
clain^ing«>m-    ^^  precedent.     Joinder  in  error. 

mon  pur  cause 
de  vicinage  in 
respect  of  a 
private  estate 
over  which  no 
other  right  of 
common  is 
shewn,  and  al- 
leging such 

common  to  exist  by  custom,  is  bad.  And  that  a  plea  of  such  common,  against  the  «vitf 
of  the  land  into  which  the  cattle  escape,  must  be  a  plea  of  grant  or  prescriptioo. 

And,  therefore,  that  a  claim  of  such  common,  merely  alleging  that  the  I«id  of  ilaoi^ 
land  of  B,  were,  and  from  time  whereof  &c.  had  been,  contiguous  to  each  other  mi  ^ 
separated  by  any  fence,  and  that  the  sheep  from  time  to  time  duly  put  on  the  land  of  ^ 
to  feed  <*  from  time  immemorial  have  gone,  escaped  **  &c.,  <*and  have  been  used  woik^ 
customed  to  go,"  &c.  therefrom  into  the  land  of  B.^  "and  to  intermix  there  andtefcii 
with  sheep  from  time  to  time  feeding  on  **  ^.'s  land ;  and  in  like  manner  &c. ;  allc^ 
in  similar  form  that  the  sheep  duly  put  on  Z^.'s  land  have  gone  therefrom  and  bccnnsv 
&c,  upon  the  land  of  A.,  and  to  intermix  &c. ;  is  ill  pleaded :  the  objection  being  taktatt 
the  replication,  on  demurrer  to  the  rejoinder. 

ia)   December  ^d.      Before   CoUmaUt   Maule   and    CVtrwug  Js.,  uA 
Parke,  Alderson^  Rojfe  and  PlaU  Bs. 
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sufficiency  of  the  replication.     There  arc  few   QMeenU  Bench, 

ints;  the  form  which  in  all  material  respects  has    ]___ 

Jlowed  here  is  that  of  a  plea  of  common  pur        •^°'*** 
e  vicinage  in  S  Chiity  on  Pleadings  880  (a).  The        Roim. 
>f  Queen's  Bench  was  not  warranted  in  laying 
bat  common  of  this  kind  cannot  be  claimed  be- 
ersons  holding  lands  as  private  owners.   Common 
ise  de  vicinage,  according  to  Co.  LitL  122.  a., 
From  common  appendant  or  appurtenant  in  this, 
no  man  can   put  his  beasts  therein,  but  they 
tcape  thither  of  themselves  by  reason  of  vicinity: 
;h  case  one  may  inclose  against  the  other,  though 
been  so  used  time  out  of  mind,  for  that  it  is  but 
:use  for  trespass.''     The  same  law  is  stated  in 
gham*$  Case  (6),   and  in  Com.  Dig.  Common  (E), 
it  is  said  that  such  common  is  in  the  nature  of  a 
in  appendant,  though  it  be  not  so,  and  therefore 
It  to  be  claimed  from  time  whereof,  &c.    [Alder^ 
What  do  you  say  is  the  immemorial  grant  im- 
by  this   usage?]     It  is  impossible,  where  there 
\  fences  (as  on  a  mountain  side,  where  in  fact 
eep  were  feeding  in  the  present  case),  to  prevent 
ig ;  and,  no  action  having  ever  been  brought,  an 
aent  may  be  inferred  to  tolerate,  on  each  side, 
'hich  necessity  excused.     This  right,  as  it  is  de- 
by  the  authorities,  need  not  be  limited  to  wastes  of 
"8,  where  various  parties  have  rights  of  common. 
^  Nat.  B.  180  D.,  after  stating  that  <<  None  shall 
common  by  vicinage  but  the  lord  who  hath  the 
sion  of  the  town,  28  H.  6."  (c),  it  is  added :  <^  But 

th  cd.  (6)  4  Rep,  S6  6.  S8  a,  h, 

t  is  alio  laid  down  in  Fitz.  Abr,  Comen,  pi.  5t  that  no  lord  shall 
:e.  (at  abore),  with  a  reference  to  22  IT.  6.  51.  {Yearb,  Patch, 
51  J.,  pL  15.). 
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yet  it  seemeth,  that  one  neighbour  may  claim  cxmoo^ 
by  vicinage  in  the  land  of  another  neighbour,  althoogb 
he  be  not  lord  of  the  town,  &c.     And  so  if  a  man  claii0 
common  in  certain  lands  so  long  as  he  dweileth  in  soda 
a  town  to  such  a  house,  or  if  he  claim  common  m  tb€ 
land  until  the  lands  be  sowed,  and  after  the  com  is  att| 
to  have  common  there  again."     If  the  party  has  Isnd 
on  which  the  cattle  were  feeding  when  they  escaped,  be 
must,  on  making  excuse,  shew  his  ownership  of  saeb 
land ;  if  they  escaped  from  land  on  which  he  had  rightof 
common,  he  must  allege  that  right;  as,  in  pleading tbt 
sheep  escaped  out  of  a  highway  for  defect  of  fisnoes,  it  * 
must  be  shewn  that  they  were  lawfully  in  the  higfavsfi 
JDovaston  v.  Payne  (a).     The  Court  of  Queen's  Benek    < 
said,  in  Prickard  v.  Powell  (b) :    <*  The  substance  of  die 
custom  is,  that  cattle  lawfully  on  one  common  have  beci 
used  to  stray  upon  the  other.     All  that  b  neeeuttfi 
therefore,  for  the  pleading  to  shew  is  that  the  cildt 
were  lawfully  on  their  own  common  before  they  strqf«L 
That  the  excuse  does  not  depend  on  the  land  ioto 
which   cattle  stray  being  legally  waste,  appears  fro* 
WeUs  v.  Pearctf  (c).     There  lands  on  which  common  p* 
cause  de  vicinage  had  existed  were  comprehended  ios 
private  inclosure  act,  which  empowered  a  commisstoMr 
to  direct  that  all  rights  of  common  over  such  lands  sbosU 
cease ;  and  he  did  so ;  yet,  the  lands  not  having  hci 
actually  enclosed,  it  was  held  that  the  feeding  of  dM9 
there  was  still  excusable  under  the  former  right  by  ic** 
son  of  vicinage.   It  would  have  been  the  same  if  thekfdi 
of  the  adjacent  lands  respectively  had  bought  up  aU  tk 
rights  of  common ;   the  privilege  of  excuse  pur  txas^ 


(a)  S  H,  BL  5S7. 
(c)  1  New  Co.  55e> 


(6)  Ant^iKfiOS. 
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'icinage  would  not  have  been  abolished.     Therefore  Qu^*  Benek. 

I847* 
mon  pur  cause  de  vicinage  may  exist  where  there  is  * 

right  of  common  in  the  adjacent  lands.     This  ap-         ^^^" 

rs  also  from  the  precedent,  in  RasL  Ent.  Trespass        Rouv. 

&  11.,  of  a  plea  that  the  lord  and  tenants  at  will 

tbe  time  being  of  a  manor,  and  the  lord  of  another 

ior  (under  whom  the  defendant  held  at  will)  and 

se  whose  estate  he  had  &c.  and  their  tenants  at  will 

9   used   to  intercommon  causa  vicinagii  in  certain 

itiguous  pastures^  being  parcels  of  the  two  manors 

pectively.    \Maule  J.    Tliere  the  common  is  pleaded 

prescriptive.     Here  it  is  not  pleaded  as  prescrip- 

«i  nor  yet,  strictly,   as  by  custom.]     It  cannot  be 

limed  by  prescription ;  for  it  is  not  a  right  in  alieno 

l<H  either  of  a  profit  ^  prendre  or  of  an  easement,  but 

its  in  mere  excuse.    As  Powell  J.  said  in  Bromfettd  v. 

Mer(a):  **Tbis  sort  of  common  must  be  in  nature  of 

escape,  and  so  an  excuse ;  for  a  man  cannot  put  in 

I  cattle  in  the  common  of  vicinage  originally  but  they 

i8t  escape.     They  may  inclose  one  against  the  other, 

they  will  be  at  the  charge : ''  and  HoU  C.  J.  observed : 

In  pleading  this  kind  of  common,   it  ought  to   be 

isded   mutual.      If  a    man    go    into  a  common  of 

bage  to  drive  his  cattle  off  into  his  own  common  (for 

oogfat  not  to  keep  them  in  the  common  of  vicinage), 

may  justify  this  trespass ;  but  if  they  go  into  a  third 

nmon,  such  excuse  perhaps  will  not  hold.**     In  Smith 

Baynard(b)  (not  cited  in  the  Court  below)  it  was 

aded,  in  bar  to  an  avowry  for  taking  cattle  damage 

Hmt,  '*  that  the  locus  in  quo  adjoins  to  the  common, 

irhich  the  plaintiff's  ground  adjoined,"  and  that  the 

Je    of  the   defendant''    (plaintiff)   ''put    into  his 

)  11  Hod.  78.  (6)  S  ireb.  SSS,     See  pp.  638—640.,  pott 
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grounds  have  used  time  out  of,  &c.  to  escape,  &c.  and 
that  he  put  in  the  cattle  and  they  escaped  into  the 
defendant's  ground  for  want  of  inclosure  by  ii  and 
the   plaintiff''    (defendant):    and,   on    demurrer,  the 
Court  said :  '*  this  is  vicinage  sufficient,  as  well  as  to  say 
that  he  and  all  those  seised  of  those  lands  have  conunoo 
ratione  vicinagii."    The  observation  of  Hdi  C  J*  in 
Bromfeild  v.  Kirber  (a)  points  to  mutuality  as  the  ground 
on  which  rights  of  this  kind  rest;  which  is  consistent 
with  their  being  claimed  prescriptively  by  individuals. 
In  WeUs  V.  Pearcy{b)  and  Heath  v.  EUiotl  (c)  reciprod^ 
of  advantage  was   insisted  upon  as  essential ;  and  in 
Clarke  v.  Tinker  (d)  mutual  acquiescence  was  pointed 
out  as  the  real  principle  on  which  this  practice  most 
rest      In   Yearb.  Hil.  IS  H.7.  IS  B.  pi.  S.  (cited  in 
4  Vin.  Abr.  587.  tit.  Common  (K)  pK  6.)  it  was  held  that 
'^common  pur  cause  de  vicinage  does  not  bq^ioonlj 
by  the  bare  prescription,  but  with  the  prescriptioo,  and 
the  consideration  that  the  other  shall  have  comrooo  m 
like  manner  in  his  land  ;"  and  in  this  respect  itwasdis* 
tinguished  from  common  appendant.     This  agrees  with 
the  doctrine  of  Lord  Coke  in  Corbefs  Case  {e\  where  he 
says  that  in  Norfolk  **  there  is  a  special  manor"  (manner) 
**  of  common,  called  Shack,  which  is  to  be  taken  in  arable 
land,  after  harvest  until  the  land  be  sowed  again,  &c. 
and  it  began  in  ancient  time  in  this  manner :  the  fidds 
of  arable  land  in  this  country  consist  of  the  lands  of 
many  and  divers  several  persons  lying  intermixed  ia 
many  and  several  small  parcels,  so  that  it  is  not  possible 
that  any  of  them,  without  trespass  to  the  others,  can 
feed  their  cattle  in  their  own  land ;  and  therefore  every 


(a)  11  Afod.  72. 

(c)  4  New  Co,  S88.  391. 

(e)  7  Rep,  5  a. 


(b)  1  New  Gb.563.567. 
(d)  Ant^p.618. 
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one  doth  pot  in  their  cattle  to  feed  promiscue  in  the  QvsemU  BmcA. 

open  field."    And  he  then  adds :  "  the  said  common,  

called  Shacky  which  in  the  beginning  was  but  in  the         ^^>"* 
nature  of  a  feeding  because  of  vicinage  for  avoiding  of        Rouir. 
iuit,  within  some  places  of  that  country,  is  by  custom 
iltered  into  the  nature  of  a  common  appendant  or  ap« 
partenant,  and  in  some  places  it  retains  its  original 
nature ;  and  the  rule  to  know  it  is  the  custom  and  usage 
1^  every  several  town  or  place : ''  and  he  further  states, 
IS  a  criterion,  that,  if  a  party  has  purchased,  and  long 
since  inclosed,  divers  parcels  of  land  in  which  the  in- 
habitants have  used  to  have  shack,  and,  notwithstanding, 
the  inhabitants  have  had  shack  there  by  passing  in  at 
bars  or  gates  with  their  cattle,  there  it  shall  be  taken  to 
be  common  appendant  or  appurtenant,  and  the  owner 
cannot  exclude  them,  though  he  will  not  common  with 
them :  **  but  if  in  the  town  of  5.  the  custom  and  usage 
bath  been,  that  every  owner  in  the  same  town  hath  in- 
closed their  own  lands  from  time  to  time,  and  so  hath 
held  it  in  severalty,  there  this  usage  proves,  that  it  was 
but  in  the  nature  of  shack  originally  for  the  cause  of 
vicinage,  and  so  it  continues;  and  therefore  there  he 
may  inclose  and  hold  in  severalty,  and  exclude  himself 
to  have  shack  with  the  others.*'     He  then  states  a  reso-* 
Intion  of  the  Court  that  if  commons  of  the  towns  A. 
uid  B*  adjoin,  and  one  has  common  with  the  other  by 
reason  of  vicinage,  and  in  A.  there  are  fifty  acres  of 
sommon,  and  in  B.  a  hundred,  A.  cannot  put  more  cattle 
Into  their  common  of  fifty  acres  than  it  will  feed  without 
respect  to  the  common  in  27.,  nor  e  converso :  **  for  the 
>rjginal  cause  of  this  common  for  cause  of  vicinage  was 
lot  for  profit,  but  for  preventing  of  suits  in  a  champaign 
rountry ;  for  the  reciprocal  escapes  of  the  one  town  into 
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the  other."    These  authorities  shew  that  the  chum  to 
common  pur  cause  de  vicinage  depends,  not  upon  the 
number  of  persons  occupying  the  lands  oat  of  whidi 
the  cattle  come,   or  the  nature  of  their  intereiti  as 
commoners  or  exclusive  proprietors,  but  apoQ  reci- 
procity of  advantage  between  proprietors  of  any  d^ 
scription,  by  the  mutual  allowance  of  escapes  which 
are  unavoidable,  and  which  are  kept  within  due  limiti> 
The  right  of  common  of  shack  was  discussed  in  CkeaMS 
V.  Hardham  (a) ;  but  the  case  does  not  bear  upon  this; 
and  the  privilege  does  not,  as  there  stated,  originate  ia 
a  right  of  each  individual  to  put  on  the  common  sodii 
number  of  cattle  as  his  own  land  is  capable  of  sappoti* 
ing:  its  foundation  is  necessity,  from  want  of  inclosoret 
and  vicinity.     The  marginal  note  in  Heath  v.  EUicU  {i) 
is  not  borne  out  by  the  report :  the  essential  point  w»* 
that  the  sheep  had  not  in  fact  been  allowed  to  itmy 
from  one  down  to  the  other.     And  so,  in  CZorb  ^« 
Tinker  {c\  there  had  not,  in  point  of  fact,  been  any  ii 
tercommoning.     The  Court  below  was  mistaken  in 
suming  that  the  claim  here  was  pleaded  as  by  costoc^' 
The  replication  sets  up  neither  custom  nor  prescriptioi*^ 
but  merely  states  that  the  closes  have  lain  open  to 
other  without  any  obligation  to  fences  and  that 
have  escaped  reciprocally,  thus  resting  the  case  upoim  ' 
mutuality  of  excuse  which  has  prevailed  from  time  b 
memorial. 


G.  HayeSf  contra.     The  replication  is  insnflidoo^ 
It  does  not  state  that  the  depasturing  by  plaintiff's  she^ 


(a)  IB.  ^ Aid.  706. 

(6)  4  New  Co.  368.     See  p.  61S»  note  (6),  antl. 

(c)  Antd,p.G04. 
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i  **  aB  of  right ; ''  nor  is  there  any  equivalent  allegation.  QueetCt  Bench. 

has  been  usual  to  allege  common  on  the  respective  [__ 

«ea  from  which  the  cattle  strayed,  and  to  state  that  •^°*" 
tl«  feeding  on  such  common  were  used  to  stray  on  Rouv. 
i  adjoining  waste.  The  excuse  here  is  unreasonable : 
8  claimed  in  respect  of  sheep  feeding  on  neighbour- 
;  farms :  but  one  farm  may  contain  five  acres,  another 
e  hundred :  one  may  consist  chiefly  of  arable  land,  the 
ler  of  pasture.  Nothing  is  stated  which  limits  the 
rober  of  the  sheep.  The  replication  here  is  framed 
rtly  on  the  plea  of  common  of  vicinage  and  partly  on 
It  of  escape  by  defect  of  fences ;  the  allegation  that  the 
lintiff  had  no  notice  of  the  escape  is  borrowed  from 
t  latter,  and  is  immaterial  to  the  former  plea.  No 
it  has  been  cited  in  which  one,  at  least,  of  the  adja- 
it  dotes  was  not  subject  to  right  of  common.  If  land 
not  waste,  a  man  is  bound  to  keep  his  cattle  from 
■ying  upon  it,  and  has  no  right  to  expect  that  his 
^bour,  unless  bound  by  prescription,  should  fence 
keep  them  out;  this  appears  from  Churchill  v. 
fliil(a)  and  Cam.  Dig.  Droit  (M  2.).  Common 
r*  cause  de  vicinage  is  described  in  Com.  Dig.  Com'- 
^•<(E)  as  existing  when  two  or  more  ^^  towns  have 
Kunon ''  in  the  fields  within  their  towns,  which  are 
an  to  the  fields  of  the  neighbouring  towns,  and  the 
tie,  "put  to  use  their  common  there,"  escape  &c.: 
I  T\frringham*s  Case  (b)  is  cited,  where  IVray  C  J. 
d  that  the  excuse  was  admitted  ^^  by  reason  of  the 
^t  usage  which  the  law  allows  to  avoid  suits  which 
uld  arise^  if  actions  should  be  brought  for  every  such 
spass,  when  no  separation  or  enclosure  is  between  the 
Dmons.''  [Parke  B.  That  reason  applies  to  other  lands 

(a)  1  TmmU.329.  (6)  4  Regh^Sb. 
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than  commons,  where  many  sheep  are  kept]  Sod' 
lands  may  be  enclosed,  to  prevent  straying.  In  Carhd  * 
Case  (a)  common  pur  cause  de  vicinage  is  treated  ^ 
incidentally,  and  the  case  is  put  where  **  the  commons 
of  two  towns  are  adjoining,  and  in  the  town  of  il.ther" 
are  fifty  acres  of  common,  and  in  the  town  of  A 
hundred.  Where  common  of  shack  exists^  each  poic 
tion  of  land  is  used  in  the  same  way :  the  same  remar* 
applies  to  common  on  wastes;  and  there  the  limitatk^ 
on  the  common  itself  limits  the  right  of  common  pia 
cause  de  vicinage.     The  reason  for  the  practice,  a^ 

• 

signed  in  Corbefs  Case(b\  that  the  fields/* consist  «: 
the  lands  of  many  and  divers  several  persons  lying  in- 
termixed in  many  and  several  small  parcels,  so  that  it  k 
not  possible  that  any  of  them,  without  trespass  to  the 
others,  can  feed   their  cattle  in  their  own  land;  Vii 
therefore  every  one  doth  put  in  their  cattle  to  feed  pn>- 
miscue  in  the  open  field,"  applies  to  a  number  of  pe^ 
sons,  but  not  to  two.     lAlderson  B.     It  would  apply  *<> 
two,   if  one  bought  many  pieces  of  land  intersperse 
with   the   other's   land.]     In   BromfeUd  v.  Kirher(^ 
Holt  C.  J.  treats  of  common  of  vicinage  with  rcfef' 
ence  only  to  cattle  fed  on  commons.     In  Gtildi  y* 
Lopes  (d)  the  question  related  to  commons,  properly  «> 
called.     Cheesman  v.  Hardham  {e)  is  so  far  an  autbon? 
here,  as  the  reasoning  of  Baxfley  J.  seems  applied  to 
rights  of  pasture  enjoyed  by  many  persons.     In  HWit. 
Pearcy  {g)  Tindal  C.  J.  adopts  the  language  of  the  au- 
thorities which  refer  the  privilege  of  common  by  reason 
of  vicinage  to  rights  of  pasture  on  neighbouring  com- 


(a)  7  Rep.  5  K 
(c)  11  Mod,lS. 
(e)  1  B.  i  Jhl,  706. 


(6)  7  Rep.  5a. 

(</)  13  Eatt^  349. 

U)  1  New  Co.  566,  567. 
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of  such  a  right.    [Maule  J.     You  say  that  there  

li  be  rights  of  pasture  in  a  number  of  persons.  Ho\¥ 
ly  will  make  up  a  number?]  At  least  there  is  no 
DDce  in  which  common  by  reason  of  vicinage  has 
n  claimed  between  two  only.  The  precedent  in 
hitU  Plead.^  380  {a)  speaks  of  the  privilege  as  en- 
id  in  respect]  of  contiguous  closes,  not  commons ; 
no  authority  is  given  for  such  a  form.  In  Heath  v. 
'€tt(b)  it  was  suggested  that  the  plea  did  not  un- 
Mgaonsly  shew  a  right  of  common  on  Hotighian 
Tn  *  but  the  decision  turned  on  the  application  of 
evidence  to  the  pleadings ;  and  Tindal  C.  J.  thought 
ightly  found  by  the  jury  that  on  Houghton  Dawn 
re  had  been  no  permitted  use  of  pasture  at  all. 
Tie  B.  The  case  goes  far  to  shew  that  common 
'  cause  de  vicinage  might  have  existed  where  one 
y  of  the  pastures  from  which  the  cattle  escaped  was 
ject  to  common.  The  ordinary  right  of  common 
(  alleged  there  as  existing  on  one  of  the  downs,  but 
(  not  alleged  as  to  the  other.  According  to  you  the 
i  was  bad.]  It  was  not  demurred  to.  IMaule  J. 
ti  would  find  it  difficult  to  shew  a  plea  of  this  kind 
ere  any  right  of  common  is  alleged  except  that  on 
ich  the  party  pleading  relies  in  his  own  excuse.] 
ttteidale  J.,  on  the  trial  of  Heath  v.  Elliott  (c),  appears 
bave  thought  the  evidence  not  conclusive  against 
Doion  pur  cause  de  vicinage  on  either  down ;  for  that 
!  driving  back  of  the  sheep  from  each  was  consistent 
h  the  claim,  that  resting  merely  on  excuse.  ^Alder' 
B.    They  could  not  be  driven  back  if  there  was 

(a)  Tth  ed.  (b)  4  New  Ca.  391. 

(c)  4  New  C9.  S9a     See  p.  613.  note  (6),  antd. 
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!__  driving  was  evidence  against  the  claim,]    If  the  claii** 

^^^'^        exists,   the  trespass,  though  excused,  is  not  to  ooCfc* 
^"**        tinue,     lAlderson  B.   The  party  wishing  to  get  rid  of  it 
must  inclose.     Clarke  v.  Tinker  (a)  shews  that  drifin^ 
back  is  evidence  against  the  claim.      PoHte  B.    In 
Termes  de  la  Lejff  1 4*0,  tit  Common  {b\  it  is  said  tha^ 
where  there  is  common  by  reason  of  vicinage,  if  o^^ 
of  one  town  stray  into  fields  of  the  other,  ^*  there  they 
ought  to  suffer  them."]    In  that  passage  it  teems  to 
be  considered  that  the  whole  object  of  the  pracdoe  im 
**  good  neighbourhood  *'  between  towns.   HoU  C  J.  said^ 
in  Bromfeild  v.  Kirber  {c\  tbatf  if  a  man's  cattle  stray* 
<^  he  ought  not  to  keep  them  in  the  common  of  vidn^f'" 
Blackstoney    2  Comm.  S4.,   speaking  of   this  kind  of 
common,  says:  <^ Neither  hath  any  person  of  OD^toflft 
a  right  to  put  his  beasts  originally  into  the  o(W* 
common  :  but  if  they  escape,  and  stray  thither  of  tbeoi^ 
selves,  the  law   winks  at  the  trespass."     In  SmU  t« 
Baynard  {d)  the  pleadings  are  not  fully  stated ;  and  th^ 
case  is  obscure  and  contradictory.     If,  theny  there  b^ 
no  precedent  for  claiming  this  privilege  exoqit  whcf^ 
there  are  adjacent  commons,  the  plaintiff*  cannot  josti^^ 
pleading  which,  in  effect,  alleges  a  right  to  let  his  citdi^ 
stray  on  a  neighbour's  pasture  unless  he  indoees,  lod 
does  not  expressly  found  that  right  on  a  preacriptioD* 

Watson^  in  reply.  Supposing  the  argument  for  thft 
defendant  to  be  correct,  there  is  no  authority  for  aeyiog 
that  a  party  relying  on  common  by  reason  of  vicinage 
must  necessarily  plead  that  both  the  a^acent  'pa^toreii 

(a)  Ante,  p.  604.  (6)  Ed.  1706. 

(c)  11  Mod.  73.  ((0  3 
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rhich  he  holds  one.  were  commonable.     [CoUman  J.   Qu«m*c  B^nek. 

18^7* 
."ve  you  found  any  case  where  the  party  claiming  the   * 

rose  did  not  aver  that  the  land  from  which  his  own  „  " 

Je  escaped  was  common  ?]   That  was  not  exactly  the        »»■»• 
of  averment  in  Clarke  v.  Tinker  (a).   The  assump- 
that  common  of  this  kind  has  been  recognized  only 
the  neighbouring  proprietors  were  many,  be- 
Lse  the  purpose  was  to  prevent  multiplicity  of  suits, 
no  real  foundation.     A  thousand  sheep  of  one  pro- 
may  cause  as  much  litigation  as  if  the  proprietors 
a  thousand.    In  the  passages  which  have  been 
as  to  neighbouring  towns,  the  word  <*  town ''  does 
naoessarily  imply  the  existence  of  common  of  pas- 
tiarc    They  probably  refer  to  the  case,  not  unusual,  of 
op^Q  lands  in  which]  certain  persons  of  a  township  have 
a     Aeebold  or  other  common  interest.      ijColtman  J; 
^Tl^liere  there  was  common  of  pasture,  the  number  of 
cattle  would  necessarily  be  limited !  but,  in  the  case  of 
tf^    czdasive  interest,  what  would  be  the  limit  ?}    It 
v^c^uld  be  the  proprietor's  duty  not  to  overstock.  [Cress* 
^■qB  J,    In  the  exercise  of  right  as  on  a  man's  own 
iMid,  who  can  say  what  is  overstocking  ?]    The  argu- 
V^^nt  drawn  from   this  inconvenience  was  considered 
*>^  met  by  the*  Court  of  Queen's  Bench,  in  Prichard  v. 
Cornell  {lb).    There  is  a  plea  of  common  of  shack  in 
^fkUeaum  v.  King  (^),  where  the  enjoyment  of  that  right 
Vf  the  land  owners  mutually  is  set  forth  as  an  essential 
jfui  of  it.    In  Bracianj  S82  b*  B,  4.  c  SSi  §  1.  com- 
jDon  =by   reason  of  vicinage  is  grounded  wholly  on 
neii^iboiirhood  and  mutuality  s  **  Item  "  (aoquiritur  com* 
^nmia)  *^  ex  causft  vidnitatis,  ut  si  quis  cum  vioino,  et 

(a)  Aai^  p.  604i  (6).Aiiaypueoa. 

(e)  9H,BL4. 
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vicinus  cum  eo."    The  same  words  appear  in  JFZeto,  S54, 
B.4.C.  19.  §S. 

Cur.  aio^vniL 

Parke  B.  now  delivered  the  judgment  of  the  Court 
This  case  was  argued  at  the  sittings  after  last  Midad- 
mas  term,  before  my  brothers  Aldenon^  CdUman^  Uadc^ 
JRol/et  Cressvoellf  Plait,  and  myself.  It  came  before  us 
on  a  Writ  of  Error  on  a  judgment  of  the  Court  of 
Queen's  Bench  for  the  defendant,  on  a  demurrer  tot 
rejoinder.  (His  Lordship  here  atated  the  pleadings.) 
The  rejoinder  was  admitted  on  the  argument  here^  as  it 
was  in  the  Court  of  Queen's  Bench,  to  be  bad ;  and  the 
question  is  whether  the  replication  was  good. 

It  must  be  considered  to  be  established  tliat  a  com* 
mon,  or  as  it  is  sometimes  called  feeding  CoMi 
Case  {a),  per  cause  de  vicinage,  is  not  properly  a  right 
of  common  or  profit  a  prendre,  but  rather  an  excoie 
for  a  trespass ;  Co.  Lit.  122.  a. :  see  also  the  authoritiei 
cited  in  tVells  v.  Pearcy  (d).     Lord  Coke  says  that  the 
person  entitled  cannot  put  in  his  cattle  into  the  adjoin* 
ing  waste,  but  they  must  escape  into  it;  yet  in  someoC 
the  precedents  after  noticed,  as  in  BasieU,  625  b.,  and 
Year  Book,  22  //•  6.  p.  51  (c),  the  turning  on  is  stated 
to  be  on  the  adjoining  pasture.     It  roust,  however,  we 
think,  be  considered  that  the  law  is  as  stated  by  Lord 
Coie.    The  question  then  arises,  to  which  the  argument 
before  us  was  mainly  addressed,  whether  it  is  <>gy>nt!y^ 
to  support  such  a  claim,  that  it  should  be  between  ptf- 
sons  having  rights  of  common  properly  so  called,  at  at 
least  that  there  should  be  commoners  on  both  side% 


(a)  7  Sep.  5a.  (6)  1  Nsw  Co.  566^  567. 

(c)  rearb.  Fatch.  22  U.  6.t5l  A.  pi.  IS, 
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or  whether  it  may  exist  between  two  proprietors  whose  Q»ten*i  Bench. 

lands  are  not  subject  to  common  rights :  and  very  in-  * 

genious  arguments  in  support  of  the  affirmative  of  that        *^^^'^ 
proposition  were  used.     The  Court  of  Queen's  Bench        Ro»iw. 
do  not  appear  to  have  expressed  any  distinct  opinion  on 
this  point. 

If  this  had  been  the  only  question,  we  think,  afler 
a  careful  consideration  of  the  arguments  and  of  the 
authorities,  we  should  probably  have  held  that  it  might 
exist  between  two  proprietors  without  commoners  on 
either  side.  The  reason  of  the  law  which  sanctions  a 
claim  of  this  sort  is  either  on  account  of  its  convenience, 
it  being  better  to  intercommon  than  that  each  should 
watch  his  own  cattle,  7  Ed.  4.  26  {a) ;  or  to  avoid  mul- 
tiplicity of  suits,  4  Bep,  SS  b.  {b) :  and  both  these  rea- 
sons apply  to  owners  who  interpasture  as  well  as  to 
commoners,  though,  as  to  the  latter,  not  to  the  same 
degree:  and  the  argument  that  the  right  can  exist 
amongst  commoners  only,  because  they  only  are  limited 
10  taming  on  cattle  on  the  undivided  waste  or  land,  is  of 
DO  weight,  because  the  alleged  usage  restricts  the  right 
of  intercommoning  to  cattle  duly  turned  on  in  order  to 
pasture  on  the  land  of  one  proprietor,'  and  therefore 
limits  the  number  to  such  as  could  reasonably  be  fed 
on  the  land  in  respect  of  which  the  right  is  claimed. 
See  also  Corbefs  Case  (c).  And,  if*  we  refer  to  the 
aiktborities,  we  find  that  none  lay  it  down  to  be  ne- 
cessary that  there  should  be  rights  of  common  on 
both  sides;  and  there  are  several  old  authorities  that 
the  right  may  be  prescribed  for  by  two  owners.    In  the 

(a)  Yearb.  KU.lEd.A.  foU  26  A.  pU  3. 

(b)  Tyrringhttm*t  Caae.  (c)  7  Rep.  5  a. 
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Year  Book,  22  H.  6.  p.  51  (a),  is  a  prescription  by  the 
lord  of  Sale  for  his  freeholders  for  life,  for  years  or  at 
will,  without  any  allegation  that  they  had  right  of  com- 
mon.   In  Fiiz.  Nat.  Brev.  180  D.,  it  is  said,  '^ooe  neigh- 
bour may  claim  common  by  vicinage  in  the  land  of 
another  neighbour,  although   he  be   not  lord  of  the 
town."   In  the  Yearbook  7  Ed.  4.  26  (b)  there  is  a  cliSe> 
ence  of  opinion  between  the  judges.     Coke  C.  J*  wis  of 
opinion  that  the  allegation  of  a  custom  for  the  iDhtbit- 
ants  of  Sale  to  intercommon  was  bad,  and  that  the  pre- 
scription should  be  in  a  que  estate;  and  UitleiMJ^ 
contra,  that  it  was  enough  to  plead  usage.     The  neces- 
sity of  a  right  of  common  in  the  persons  pleading  the 
usage  is  not  mentioned.     In  the  case  of  common  of 
shack,  the  owners  of  common  field  lands,  not  the  oom* 
moners,  intercommon ;    Corbefs  Case  (c).    Of  modern 
precedents   not    many    are    to    be   found.      That  in 
Mr.  Chittj/s  book,  (d)j  from  which  this  replication  a{h 
pears  to  have  been  taken,  does  not  mention  rights  of 
common.      It  is   followed  in   the  case  of  Oarh  it 
Tinker  (e)  in  part,  right  of  common  being  stated  on  one 
side,  not  on  the  other.    That  in  Heath  v.  £llioti{g)  states 
the  usage  to  be  both  for  cattle  turned  on  to  feed  and  to 
use  common  of  pasture.      In  Wells  v.  Pearty  (A)  the 
usage  is  said  to  be  for  commoners  only.     In  one  pre- 
cedent of  the  late  Mr.  Serjeant  Williams  it  is  pleaded  as 
a  right  by  custom  for  cattle  depasturing  and  feediii{^ 
not  stating  in  what  right;  in  another,  an  ancient  usage 


(a)  Yeark  Pmc*.  98  J7.  6.  £  51  A.  pL  15. 

(6)  Yearb.  HiL  7  Ed.  4.  f.  26  A.  pi.  3. 

(c)  7  Rep.  5a.  (d)  See  3  ChUU  Plead,  38a  7th  ed. 

(<r)  P.  604,  ante.  (g)  4  New  Co.  388. 

(A)  1  New  Ca,  556. 
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pasturage  or  common  of  pasture.     On  the  whole,  the 
aathorities  appear  to  shew  that  there  is  no  necessity  for         ^^^^^ 
commoners  on  both  sides  in  order  to  give  validity  to  a        Rohk. 
claim  of  common  pur  cause  de  vicinage^  though,  where 
sach  common  exists,  most  frequently  there  are  com- 
moners on  both  sides. 

But,  even  assuming  it  to  be  clearly  made  out  that 
two  private  owners  of  estates  may  have  the  right  of 
interpasturing,  we  do  not  think  that  such  right  is  pro« 
perly  claimed  by  this  replication. 

The  Court  of  Queen's  Bench  held  that  such  a  claim 
in  a  private  estate  could  not  be  good  by  custom :  and 
we  entirely  agree  with  them.  A  custom  is  the  lex  loci, 
an  ancient  local  law  in  some  known  district,  as  a  hamlet, 
town  or  manor;  Co.  Litt.  110.  b.;  and  does  not  arise 
from  the  grant,  act  or  agreement  of  the  party ;  Gate^ 
ward^s  Case  (a) :  whereas  this  right  does,  and,  though 
not  a  profit  a  prendre,  nor  properly  an  easement,  but 
rather  an  excuse  for  a  trespass,  has  its  origin  from  a 
presumed  mutual  grant  or  covenant  between  the  owners 
of  each  farm  that  neither  of  them  or  their  tenants 
should  sue  the  other  or  his  tenants,  or  distrain,  or  per- 
haps even  drive  their  cattle  away  (see  Termes  de  la 
Zdy(b)f  Common  per  cause  Sic),  so  long  as  the  farms 
should  respectively  lie  open  to  each  other.  It  is  re- 
leasable  like  any  other  private  right;  and  it  ought, 
according  to  the  rules  of  pleading,  to  be  pleaded  as  a 
prescription.  A  prescriptive  obligation  on  another, 
such  as  to  repair  fences,  need  not  be  pleaded  in  a  que 
estates  because  the  party  pleading  does  not  know  the 

(a)  €  Eep.  596,  60  6.  (6)  140.    Ed.  1708. 
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title,  and  may  thererore  say  that  the  tenants  and  occa* 
piersi  from  time  whereof  &c«,  have  been  used  to  make 
and  repair  fences ;  but  the  real  nature  of  the  right  in 
question  is  not  a  simple  prescriptive  obligation  not  to 
sue  for  trespasses  or  distrain  cattle  on  his  side,  bat  t 
mutual   obligation   on   both.      The   obligation  of  one 
owner   is   the  consideration  for  that  of  another:  per 
HoU  C.  J.,  '^  it  ought  to  be  pleaded  mutual ;  ^  Brom- 
feild  V.  Kirber  {a) :    and   therefore   we   think  thit  so 
general  a  mode  of  pleading  as  has  been  adopted  in 
this  case,  which  seems  to  have  been  taken  in  part  from 
a  plea  of  the  obligation  to  repair  fences,  cannot  be  Sus- 
tained.    There  ought,  upon  principle,  to  be  a  plea  of 
prescription  in  a  que  estate  where  it  is  not  a  manorial 
custom  ;  such  a  plea  is  given  in  RasieWs  Entries^  625  &•  « 
though,  it  is  to  be  observed,  in  that  precedent  the  turt** 
ing  on  is  alleged  to  be  on  the  adjoining  common,  whi^^ 
is  inconsistent  with  the  notion  of  common  per  caase  ^3^ 
vicinage  as  generally  received. 

The  present  replication  appears  to  us  to  be  defecti'^^^ 
in  substance  as  a  plea  of  prescription.     It  does  not  st^^ 
that  the  farms  have  respectively  time  out  of  mind  h^^ 
common  per  cause  de  vicinage,  eo  nomine,  or  in  fi^y 
way  shew  the  common  to  be  annexed  to  the  estate  ^^ 
the  land  which  the  plaintiff  occupies.     The  statement 
in  the  subsequent  part  of  the  replication,  of  the  plain* 
tiff's  title  to  the  land  forms  no  part  of  the  statement  of 
right  or  quasi  right,  but  only  serves  to  bring  the  plain- 
tiff's sheep  within  the  right  as  before  claimed ;  it  only 
states,  by  way  of  shewing  the  common  per  canse  de 
vicinage,  that  the  sheep  have  from  time  &c.  been  used 


(0)  1 1  Mod,  73. 
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and  accustomed  to  wander.     This  fact,  indeed  every    ^"^^**  Btmck. 

1847. 
part  of  the  replication,  may  be  true,  and  yet  Nani  Heilyn  

and  Tan  y  Graig  may  have  been  both  tlie  property  of  "" 

one  owner  in  fee  till  the  commencement  of  tlie  suit.  .Ro»ih. 

In  pronouncing  this  decision  we  are  not  called  upon 
to  say  what  allegation  of  common  per  cause  de  vicinage 
would  be  sufficient  in  a  declaration  or  in  any  pleading 
in  which  the  common  was  not  claimed  against  the  oppo- 
site party,  but  against  some  other  by  way  of  induce- 
ment ;  or  in  any  case  wherein  the  party  pleading  is  a 
stranger  to  the  right  of  common ;  or  where  his  position 
is  such  that,  by  the  rules  of  pleading,  possession  only 
(or,  in  case  of  things  incorporeal,  quasi  possession)  is 
sufficient  to  maintain  his  pleading:  nor  do  we  decide 
vliat  is  the  proper  form  of  claiming  common  per  cause 
Je  vicinage  in  the  more  usual  case  in  which  it  is  claimed 
■^  incident  to  an  ordinary  right  of  common  on  the  laud 
^om  which  the  cattle  escaped.     These  cases  are  to  be 
l^verned  by  the  principles  of  law  and  the  authorities 
^hich  are  applicable  to  them.     Our  decision  is  confined 
^  the  case  of  a  party  who  is  shewn  by  the  preceding 
»rt  of  the  record  to  be  a  wrongdoer  on  the  land  of  the 
<^Pposing  party,  claiming   by  his   replication  &c.  the 
^^Rion  per  cause  de  vicinage  as  annexed  or  incident 
to  his  own  land,  in  derogation  of  the  general  exclusive 
^Ht  of  his  opponent  to  his  land.     In  such  a  case  the 
S^eral  principles  of  law  require  that  the  claim  should 
he  shewn  to  arise  by  grant  or  prescription;  and  we 
think  the  replication,  in  the  present  case,  defective  in 
substance  for  not  shewing  the  one  or  the  other* 
On  the  argument,  the  case  of  Smith  v«  Baynard  (a), 

(a)  S  KdK  S88. 
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which  was  cited  from  S  KAU  {a),  was  pressed  on  the 
Court  as  one  in  which  a  plea  to  the  like  eflfectasthis 
replication  had  been  held  good  on  demurrer.    The  xe* 
port  referred  to  is  so  confused  (even  after  amieoting 
some  obvious  mistakes  of  **  plaintifiP'*  and  ^'defendant'' 
for  each  other)  that  it  is  scarcely  possible  to  coojectuie 
from  it  what  was  the  matter  in  questioni  or  to  dnw 
from  it  any  inference  except  that  the  pleadiogi  and 
argument  are  erroneously  and  imperfectly  stated*  There 
is  a  notice  of  the  case  in  a  later  stage  in  the  same  book, 
p«  417,  not  referred  to  in  the  argument,  which  is  macb 
clearer^  and  which  reports  that  case  as  one  in  which  the 
plaintiff  in  his  replication  replied  to  a  justification  for 
damage  feasant  that  his  cattle  escaped  from  adoiein 
which  he  had  common  per  cause  de  vicinage  into  the 
defendant's  close  in  default  of  repair  by  the  d^sndinlf 
who  was  bound  by  prescription  to  repair ;  to  which  the 
defendant  demurred:  and  the  plaintiff  had  jadgment. 
This  is  sufficiently  simple  and  intelligible ;  but,  as  '^ 
seemed  unlikely  that  in  this  state  of  the  record  the 
fusion  in  the  report,  p.  S88,  should  have  ariseoi  or  aoD' 
of  the  questions  obscurely  intimated  there  hare 
raised,  we  caused  the  record,  which  is  still  extant  in  tb^ 
Queen's  Bench,  to  be  examined.    It  is  of  Hilary  terc^* 
25  &  26  C.  2.  112.     By  this  record  it  appears  that  i^ 
was  an  action  of  replevin  for  taking  the  plaintiff's  cattle 
in  Cross  Park.     The  defendant  in  his  avowry  said  thal^ 
Cross  Park  contains  one  acre,  and  that  he  is  seised  in 
fee,  and  took  the  cattle  damage  feasant.     The  plaintiff 
pleaded  in  bar  that  he  b  owner  and  seised  of  twenty 
acres,  called  Vicarage  Common^  contiguous  to  a  parcel 


(a)  8  JM.  SS8.  417. 
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land  called  Tregawe  Comnouy  not  separated  by  any   Q««h*«  -»«m*. 

ice  &C.  from  Vicarage  Common^  and  that,  from  time  1_ 

lereof  &c*,  the  aforesaid  cattle  were  accustomed  to         ^^^** 

d  in  the  twenty  acres  and  to  stray  into  Tregonoe        b«wk. 

mmoHj  and  to  intercommon  on  account  of  vicinage; 

i  that  Treg&we  Common  was  contiguous  to  a  close  of 

kn  Paul  called  Havas  and  Creeg ;  and  that  John  Paid 

d  the  tenants  of  that  close  &a  from  time  whereof  &C 

:re  accustomed  to  repair  the  fences  between  that  close 

d  Tr^awe  Common  $  and  that  Havas  and  Creeg  lies 

ntiguous  to  a  close  of  the  defendant  called  Crqfi^  and 

at  the  defendant  and  tenants  of  Crrfl^  and  John  Paul 

id  the  aforesaid  tenants  and  occupiers  of  Havas  and 

reegj  were  used  and  ought  to  repair  the  hedges  and 

tches  between  Havas  and  Creeg  and  Cr^j  and  that 

r^  lies  contiguous  to  Cross  Park  in  which  &c.,  then  in 

c  occupation  of  the  defendant :  and  the  plaintiff  fur* 

cr  said  that,  he  being  seised  of  Vicarage  Common  and 

e  defendant  seised  of  Cross  Parky  he  put  his  cattle 

^  the  twenty  acres  to  feed  there ;  and^  because  the 

dges  of  the  defendant  between  the  two  closes  were 

^ken  in  defect  of  defendant,  that,  the  plaintiff  having 

iced  his  cattle  to  feed  there,  they  strayed  into  Treg* 

^   Common  and  from  thence  into  Havas  and  Creeg, 

A    thence  into  Croft,  and  thence  to  Cross  Park,  into 

uch  they  entered  in  default  of  the  defendant,  and  the 

^de  were  in  the  said  close  in  which  &c«,  feeding,  at 

le  said  time  when  &c.,  until  the  defendant  took  them 

^   The  defendant  demurred  to  this  plea  in  bar,  stating, 

18  special  causes,  that  by  the  law  of  the  land  cattle  of 

loy  one  person  cannot  obtain  any  right  of  intercommon- 

log  in  alieno  solo  by  usage  or  *^  per  aliquam  longi  tem- 

)oris  prescriptionem,"  and  for  that  it  is  not  shewn  by 
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that  plea  that  the  cattle  entered  by  defect  of  fences. 
The    plaintiff  joined  in  demurrer.     No  judgment  is 
entered  on  the  roll.     But^  supposing  the  judgment  to 
have  been  for  the  plaintiff,  as  reported  in  S  Keb*  417}  it 
by  no  means  supports  the  replication  in  the  present 
case.     The  plea  in  bar  in  Smith  v.  Baynard  (a)  does  not 
claim  a  right  of  common  per  cause  de  vicinage  in  the 
defendant's  land,  but  amounts  only  to  a  plea  of  defect 
of  fences,  the  averments  preceding  the  statement  of 
escape  through  defect  of  fences  into  the  defendant's 
land  having  no  other  purpose  than  to  shew  that  the 
plaintiff's  cattle  were  lawfully  on  the  land  adjoining  the 
defendant's,  and  thus  that  the  alleged  trespass  arose 
from  a  default  of  the  defendant  without  any  debultof 
the  plaintiff:  see  Filz.  N.  B.  12S  C  (b)  note  (a),  wbert 
it  is  said  that,  ^*  If  A,  be  bound  to  inclose  against  Bm 
and  B.  against  C  and  beasts  escape  out  of  the  land  ot 
C.  into  the  land  of  B,  and  thence  into   the  land  oc 
A.  A.  shall  not  have  trespass  against  C" 

The  allegation,  in  the  plea  in  bar  in  Smith  v.  AT* 
nard  (a),  of  common  per  cause  de  vicinage  in  2><g^ 
Common^  not  charging  the  defendant's  land,  but  bein^ 
introduced  only  for  the  purpose  above  mentioned,  wis 
properly  considered  as  sufficient,  on  the  same  principle 
that  possession  of  a  close  without  shewing  title  woold  10 
a  like  case  have  been.     It  appears,  therefore,  that  the 
case  of  Smith  v.  Baynard  (a)  does  not  support  the  r^ 
plication  in  the  present  case. 

For  the  reasons  before  given  we  think  that  replication 
insufficient,  and  that  the  judgment  must  be  affirmed 

Judgment  affirmed* 


(a)  3Ae6.  S88,  417. 


{h)  9Ui  ed. 
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QueenH  Bench* 
[18450 


!9T  Katharine  Dock  Company  against 

HiGOS. 
SVIN.   At  the  Middlesex  sittings  after  Trinity  ^''^^  •  ^'•- 

°  •^    trict  under  the 

1  1843,  before  Lord  Denman  C.  J.^  a  verdict  jurisdiction  of 

Commiuionen 

1  for  the  plamtifisy  subject  to  a  case,  with   orsewen,were 
turn  the  same   into  a  special  verdict.     In  other)  lerels. 


rm  1845,  the  case  was  argued  (a)  by  Dundas  Each  wa«i©- 


W.  and  y, 
ih  was  M 

aintiffs,  and  Kellj/  for  the  defendant.      The  J^'fjte, 
the  statements  in  the  case,  and  the  areumeats  ^"^  drainage. 

®  ^      Afterwards,  the 

appear  sufficiently  from  the  judgment  of  this    s.  and  ff. 

-    ,  J.         •       1      •■-»     1  <Hi        1  levels  were 

1  the  proceedings  m  the  Exchequer  Chamber,   united  by  cer- 

rt,         J  iA    ^^^  works  into 

Cwr.  adv.  VUlt.   ©ne  level ;  and, 

»  some  years 

after,  the  level 

ON  J.,  in  the  same  term  (Jme  4th,  1845),    formed  by  such 

\  ^  "    union  was 

the  judgment  of  the  Court.  "*>»'«^  ^y  ^^ 

^  ,       works  with  the 

as  an  action  of  replevin  for  taking  certain    N.  level.    The 

inhabitants  of 

i  chattels  of  the  plaintiffs.     The  defendant  the  N,  level 

nizance  under  the  authority  of  the  Commis-  benefit,  in  oom- 

Sewers  for  the  Tower  Hamlets^  and  acknow-  J^^of  the*in- 

\  taking  for  a  tax  assessed  by  the  said  com-  ^^l^,^  ***• 

level,  from  the 
whole^ast  united  level,  but  they  were  not  benefited,  and  were  prejudiced, 
,  their  own  sewers,  which  previously  were  suflicient  to  drain  the  2T,  level, 
»r  the  purposes  of  the  whole  last  united  level,  more  used  thun  before, 
it  a  Court  of  Sewers  for  the  district  under  the  jurisdiction  of  the  Commis- 
tiffs,  who  were  occupiers  of  land  in  the  iV".  level,  were  presented  as  owners 
s  of  taxable  property  within  the  district.     The  Commissioners  of  Sewers 
s  presentment,  and  laid  a  single  rate  on  the  united  S.t  1^.  and  S.  level, 
the  Court  of  Queen's  Bench,  and  by  the  Exchequer  Chamber,  affirming  the 
:he  Quean*8  Bench  : 

9  Commissioners  had  power,  at  their  discretion,  to  unite  the  levels, 
aintifis,  deriving  benefit  from  the  sewerage  of  the  level  formed  by  such  unioD| 
be  assessed  to  the  joint  rate  for  the  whole. 

7th.      Before  Patteson,   William$  and  Coleridge  Js«      Lord 
.  was  present  during  the  early  part  of  the  argument  for  the 

N.  8.  U  U 
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Foivme  X.     missioners,  acting  under  a  commission  bearing  date  the 
^^     ^'^      Sth  December  18S7.     To  this  there  was  a  plea  in  bar, 
^D^k'ci*"*  ^^^^  ^^^  defendant  of  his  own  wrong  took  the  said 
P^y         goods  and  chattels. 

HxGGs.  And  the  question  is,  wbetiier  the  said  tax  so  assened 

be  or  be  not  legal,  no  objection  having  been  raised  in 
the  course  of  the  argument  to  the  nature  and  fonnof 
the  defendant's  authority. 

It  appears  from  the  case  that  the  jurisdiction  of  die 
Commissioners  of  Sewers  for  the  Tower  Hamlets  ex- 
tends over  a  large  and  very  populous  district  containing 
several  parishes  drained  by  means  of  communicatioof 
with  the  rivers  Thames  and  Lea.     Within  that  district 
is  contained  a  portion  of  the  works   of  the  plaintfi 
hei*einafter  mentioned.     Previously  to,  and  in,  the  jeir 
180S,  the  said  district  comprised  six  distinct  and  separ- 
ate levels,  three  of  which  only  it  is  needful  to  speci^» 
the  Spiial  Fields  level,  the  JVapping  level,  and  tbe 
NigJUingale  Lane  level.     After  that  year,  three  olke^ 
levels  were  added,  not  material  to  the  present  mqsasj  ? 
as  to  which,  however,  it  is  stated  that  the  addition  wa^ 
not  arbitrarily  made,  but  was  suggested  by  the  ood^ 
in  which  each  of  those  levels  could  be  drained  bydir' 
tinct  outlets  into  the  rivers  Thames  and  Lea  respeo* 
tively.     Until  the  junction  of  the  SpUal  Fields  and 
Wapping  levels,  and  of  that  then  united  level  with  die 
Nightingale  Lane  level,  as  hereafter  mentioned,  eacfc 
of  the  several  levels  had  always  been  separately  assaias" 
for  the  expenses  of  its  own  drainage :  and  the  Jffijgi^ 
gale  Lane  level  had  never  been  jointly  assessed  wiA 
any  other  level  until  the  assessment  now  in  qaestkoi 
In  the  year  1825  an  act  (a)  passed^  intituled  ^^ 

(a)  6  Cn.  4.  c  CT.,  local  and  pelMnal,  pubGc. 
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ict  fi)r  coDitructing  certain  wet  docks,  warehouses  and   Qvam't  Bench, 

•iher  worksi  in  the  parish  of  5/.  Botolph  without  Aid"      ^        *■' 

aie^  and  in  the  parish  or  precinct  of  St.  Katharine^  near  ^^^'^com- * 

tic    TofUDer  of  Londtm^  in  the  county  of  Middlesex:**         P""y. 

nd  the  plaintiffs  were  constituted  a  company  of  pro-        Hiaof. 

rietors  of  the  docks,  basons,  &c,  under  the  name  and 

tyle  of  "  The  St.  Katherine  Dock  Company."    Shortly 

fter   the  passing  of  this  act,  the  docks,  warehouses 

nd  other  works  of  the  said    Company  were  com- 

leled,  a  portion  of  the  said  works  being  without  and 

ie  rest  within  the  jurisdiction  of  the  Commissioners  of 

Scwera  of  the   Tower  Hamlets.     Nothing,  however, 

isns  upon  this  circumstance;    because  it  is  not  the 

xiount  bat  (as  already  mentioned)  the  legality  of  the 

iflessment  which  is  disputed. 

In  the  year  1 897,  the  then  Commissioners  of  Sewers 
^  the  Tcnoer  Hamlets  made  the  aforesaid  junction 
ftCwaen  the  Spital  Fields  and  Wapping  levels,  and 
Aide  them  one  by  means  of  certain  works,  which  it  is 
>^  necessary  to  specify.  And,  by  a  decree  of  the  15th 
^   Xooember  1886,  the  then  Commissioners  of  Sewers 

ing  different  from  those  who  made  the  assessment 
in  question)  ordered  that  a  communication  should 
^  fflide  between  the  Spital  Fields  and  Wapping  level 
'Hi  the  Nightingale  hane  level  by  means  of  two  dis- 
'^^  sewers  in  the  case  particularly  described,  joining 
'^^  former  with  the  latter  level  at  two  separate  points, 
^  effecting  the  drainage  of  the  Spital  Fields  and 
^^Jpi'Hf  level  by  means  of  the  sewer  of  the  Nightin- 
^te  hane  level.  The  expense  of  this  junction  was 
^td  by  rates  made  exclusively  upon  the  Spital  Fields 
^  Wapping  level.  It  is  also  stated  that  the  only 
available  outlet  for  the  necessary  drainage  of  the  Spital 

u  u  2 
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Volume  X.     Fields  and  fVapping  level  was  through  the  aewer  of 

^^^^^'^      the  NigJUingale  Lane  level.     Upon  the  subject  of  the 

^^.^t'^^"""'  benefit  derived  by  the  Nightingale  Lane  level  fton 

Dock  Com-  ^  . 

p^7         this  junction,  the  statements  in  the  case  are  somewhat 

T. 

Hiaos.  contradictory.  It  is  true,  there  is  the  following  pi^ 
sage :  ^'  The  SL  Katharine  Dock  Company  ha?e^  ever 
since  the  said  junction,  in  respect  of  their  proper^ 
derived  benefit  from  the  sewers  of  the  said  Spiid  RdlSf 
Wapping  and  Nightingale  Lane  level,  in  common  vilh 
the  rest  of  the  said  level.'*  That  is,  in  a  certain  seni^ 
true  undoubtedly ;  because  the  Nightingale  Lame  \eA 
generally,  and  the  plaintifis  amongst  others,  have  their 
drainage  continued  by  means  of  the  original  sewer;  but 
it  is  difficult  to  perceive  any  additional  benefit  derived 
to  them.  And,  accordingly,  in  another  part  of  the  CNe 
we  find  the  following  passage :  **  The  said  Nigiiingtli 
Lane  level  derived  no  benefit  whatever  from  the  woib 
by  which  the  alleged  junction  was  efiected,  or  the  jooO' 
tion  itself,  their  own  drainage  having  been  ampif 
sufficient  for  their  own  purposes :  and,  by  the  increistti 
use  of  their  sewers  by  the  increased  passage  of  viler 
from  the  Spital  Fields  and  Wapping  level,  their  sewtf* 
are  prejudiced  '*  (a).  It  is  observable,  however,  upK^ 
this  part  of  the  case,  that  it  is  no  where  stated  that  the 
owners  and  occupiers  in  the  Nightingale  Lane  district 
have  been  more  heavily  tax^d  since  the  janction  thtfi 
when  they  were  separately  assessed. 

Under  these  circumstances,  a  Jury  of  Sewers,  holdctt 

(a)  The  case  adds:  «<  but  the  said  junction  it  \  benefit  to  thi  «A 
Spital  Fields  and  IKapping  lerel :  and,  if  the  taid  CommiMMDen  bad 
poircr  to  make  the  said  junction,  the  whole  united  district  does  dcfhe  ft 
common  benefit  from  the  united  system  of  sewers." 
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it  a  Court  of  Sewers  for  the  limits  in  question  {a),  on  Queen's  Bench. 
the  fiSnd  June  18S8|  made  a  presentment,   wherein,      *■        '-^ 
imoDgst  other  things,  they  found  that  the  plaintiffs  St.  Katharxkk 
Nrere  the  owners  and  occupiers  of  property  liable  to  be         pany 

y 

juced*  'Whereupon  the  Commissioners  of  Sewers,  by  Higob. 
I  decree  made  on  the  20th  Jidy  1838  (as  before  men- 
joned),  and  headed  ^*  Spitalfields^  Wappitig  and  Nighi^ 
ngale  Lane  Level^  confirmed  the  said  presentment, 
ind  assessed  the  plaintiffs  in  the  sum  for  which  the 
ewy  was  made,  being  at  the  rate  of  9^.  in  the  pound. 

And  now  the  first  and  most  important  question 
iriaesy  whether  the  Commissioners  of  Sewers  have  the 
xiwer  of  uniting  levels  which  had  always  before  been 
teparate,  and  separately  assessed.  In  the  considera- 
lioii  of  this  question  it  is  necessary  to  advert  to  the 
nature  of  the  Commission  of  Sewers,  and  of  the  extent 
of  the  authority  thereby  conferred. 

The  jurisdiction  of  the  Commissioners  of  Sewers 
musty  from  the  nature  of  the  thing,  be  extensive.     By 
bdng  entrusted  with  the  drainage  of  a  district  (and  a 
more  important  one  than  the  district  in  question  can- 
not easily  be  supposed)  they  have  necessarily  duties 
Cttst  upon  them,  at  all  times  of  great  trust,  it  may  be 
^  great  urgency.     For  all  existing  and  probable  con- 
agencies  they  are  bound  to  provide;  and  that,  too, 
^  soch  manner  as  to  their  judgment  may  appear  to  be, 
iipon  the  whole,  most  convenient.     If  the  necessity  of 
i  district  require  a  new  sewer  or  sewers,  we  cannot  see 
iny  reason  to  doubt  but  that  the   Commissioners  of 
Sewers  may  give  orders  accordingly,  as  in  the  three 

{«)  Tlie  presentment  was  hetded  :  "  Presentment,  Spitalfields,  Wapping 
ind  Nigfitmgmb  Lane  lerel,  1838,   Sewers,  MidtUesei,  Tower  Hamlets, 

U  U  3 


646^  Q.B.  [TRINITY  TERM, 

Volume  X.     additional  levels  already  noticed  teemi  to  bafe  bem 
done,  and  done  without  objection*    By  strict  analogys 


^wik^ComT*  ^^  ^^®  circumstances  require  it,  the  union  of  levdii 
P*°7  before  separate,  is  equally  within  their  Gompeteiioo»  Mi 
HiGOf.  in  the  instance  of  the  Wapping  and  SpiM  Fidds  levdi, 
such  junction  was  made,  and  alsoi  so  &r  as  appsmi 
without  objection.  If,  therefore,  there  be  jurisdietion 
in  the  Commissioners,  as  we  think  there  is  and  nttit 
be,  all  the  circumstances  of  each  case^  and  the  dcgrei 
of  beneGt  to  each  of  the  members  of  a  newly  inoorpo- 
rated  district,  amongst  the  rest  (upon  the  absenoi  rf 
which  benefit  in  this  instance  so  roach  reliance  wii 
placed  in  the  argument),  is  a  matter  for  their  discrslioo 
only :  and  with  that  we  cannot  interfere :  it  rests  widi 
the  Commissioners,  who  are  judges  of  all  the  circiiB* 
stances,  though  we  are  not.  If  the  operatioos  of  tht 
Commissioners  must,  in  each  instance,  be  sosptadsd 
until  the  precise  effect  upon  each  le?el  intended  lo  be 
united  could  be  exactly  ascertained,  it  is  ob?ioas  tkit 
consequences  the  most  serious  might  result  firom  the 
delay. 

But  the  case  of  Rex  v.  Commissumers  qf  Semmfsf 
the  Tower  Hamlets  {a)  was  cited,  and  much  relied  npos, 
as  shewing  the  illegality  of  a  joint  assessment  upon 
several  levels,  and  the  necessity  of  a  separate  assesioMBt 
upon  each.     Upon  adverting,  however,  to  the  ctrcaia* 

m 

stances  of  that  case,  it  appears  that,  at  the  time  whea 
the  joint  rate  was  imposed,  there  existed  aix  teveffil 
and  independent  levels,  which  had  always  been  sttenlly 
assessed  and  never  had  been  joined  {    nor  was  tbife 
any  junction  between  the  sewers  themselves:  they  were, 

(a)  9J?.  4rC.517. 
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therefore,  as  perfectly  distinct  for  purposes  of  con-    Queen*i  Bench 
tribution  as  are  parishes  or  townships  in  respect  of      ^        '-^ 
maintenance  of  the  poor,  repair  of  roads,   or  other  ®'5[Wk'r**"" 
burthens  in  each  of  those  districts.     In  the  present         V^j 
instance,  however,  the   Commissioners  of   Sewers  of       Hraai. 
Jiify  1838  formed  the  Spital  Fields^  Wapping  and  Night" 
tngale  Lane  level:    and  it  was  not  suggested   how 
otherwise,  except  upon  the  united  district,  any  rate 
could  have  been  imposed  to  provide  for  the  continual 
and  necessary  expense  of  drainage.     The  other  cases 
cited  had  less  bearing  upon  the  present     The  case  of 
^oadjf  Y.  Wilson  (a)  turned  upon  the  degree  and  kind 
of  beneBt  which  a  party  must  derive  in  order  to  make 
him  liable  to  a  sewer's  rate.     And  the  case  (b)  or  cases 
cited  from  S  Q.  B.  Reports  only  shew  that  where  there 
18  no  occupier  there  can  be  no  rate. 

We  have  just  adverted  to  the  circumstance  of  the 
assessment  being  joint  It  is  certain  that,  in  the  course 
of  the  argument,  it  had  occurred  to  the  different  mem- 
bers of  the  Court  that,  although  the  union  of  the  levels 
might  have  become  necessary,  the  former  mode  of  con- 
tribution might  have  been  continued,  or,  in  other 
words,  that  the  assessment  should  be  in  such  form  as 
to  secure  to  the  Nightingale  Lane  level  its  former 
contribution.  We  are  satisfied,  however,  upon  con- 
sideration, that,  since  the  union  has  been  effected,  no 
assessment  could  be  made  upon  the  districts  separately, 
DT  part  upon  one  and  part  upon  another,  without  being 
»pen  to  objection.  And  this  furnishes  a  strong,  if  not 
n  itself  a  sufficient,  reason  for  sustaining  the  rate. 

(a)  S  ^  4r  £L  848. 
(6)   Traemf  t.  Tasflor,  3  Q.\9.   956.;    Neoiw  t.   WTnther,  S*<1  B. 

U  U  4 
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Volume  X  Upon  the  whole,  we  are  of  opinion  that  our  judgmeat 

^        '"^      must  be  for  the  defendant. 


St.  Katha«iii«  Judinnent  for  defendant 

Pock  Com-  ° 

pany 

a  Mi.  '^®  ^*^®  ^^  afterwards  turned  into  a  special  ▼e^ 

diet,  the  findings  of  which  precisely  followed  the  facts 
stated  in  the  special  case :  and  judgment  was  entered 
thereon,  in  the  Court  of  Queen's  Bench,  for  the  defend- 
ant. Upon  this  judgment  error  was  brought  in  the 
Exchequer  Chamber  (a). 

The  case  was  argued  in  last  Hilary  vacation  (})» 
before  Wilde  C.  J.,  Matde  and  Williams  Js.,  and  Pork 
and  Rolfs  Bs.  (c). 

Sir  D.  Dundasj  Solicitor  General,  for  the  plaintifi 
in  error  (plaintiffs  below).  The  Commissioners  of 
Sewers  have  no  power  under  stat  23  H.  8.  c.  5.,  2  stal 
2W.SfM.  c.  8.  s.  14.  and  sUt.  3  &  4.  FT.  4.  r.Si, 
from  which  their  authority  is  derived,  to  join  together 
two  distinct  levels.  It  appears  from  section  14  of  this 
last  mentioned  statute  that  the  word  **  level "  means  a 
valley  or  district,  and  also  that  separate  rates  are  to  be 
made  for  each  separate  valley  or  district  (cf).  Tlie  junc- 
tion was  at  all  events  illegal  without  previous  notice  to 
the  separate  levels. 

The  verdict  finds  that  the  Nightingale  Lane  level  is 
not  benefited,  but  that  it  is  prejudiced,  by  the  junction*, 


(a)  For  a  point  of  practice  decided  in  this  stage  of  the  CMe,  tee  tbe 
end  of  the  present  report,  p.  652.  note  (a),  post. 

(6)  Fdrruary  Sd  and  4th. 

(c)  Alderton  B.  was  present  during  the  argument  for  the  pl^iptfj^  in 
error,  on  the  Sd  February. 

{d)  He  also  referred  to  Dugdale's  "  History  of  Imbankinff  mnd  Dro^ 
ing;*  (London,  1661>     See  p.  171.. ch«  S2.,  &c 
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nd   it  is  an  established  principle  that  benefit  from  a  QuMn's  Bench, 
Irainage  is  the  criterion  of  rateability ;  Book^s  Case(a)j  _____  * 
^eighUtfs  CaselJ)\    The  case  of  the  Isle   of  Ely  (c\  St.  Kathakini 

Dock  Com- 

Inselm  v.  Barnard  (d),  Masters  v.  Scroggs  {e\  Stafford  v.         pany 
^atnston  (g),  Bex  v.  Commissioners  of  Sewers  for  the       Hirqs. 
Vender  Hamlets  (A),  Soady  v.  Wilson  (f  )•    Bex  v.  Com^ 
^ssioners  of  Setxers  for  the  Tower  Hamlets  (h)  shews 
.Iso  that  the  Commissioners  must  make  separate  rates 
[>r  separate  levels. 

Sir  F.  Kelfyf  contra.  It  may  be  admitted  that 
erels  cannot  be  jointly  rated  so  long  as  they  are 
eparate ;  but  the  question  is  whether  separate  levels 
annot  be  joined  together,  and  one  joint  rate  made 
ipon  them  after  they  are  so  joined.  The  Com* 
niasioners  have,  by  the  express  provisions  of  the 
Ktatates  already  referred  to,  an  absolute  discretion  as  to 
the  reformation,  amendment  and  alteration  of  sewers ; 
md  DO  notice  is  requisite  of  their  intention  to  join  two 
separate  levels. 

It  may  also  be  admitted  that  there  is  no  rateability 
where  there  is  no  benefit.  But  the  verdict  shews  that 
the  plaintiffs  have  benefit  from  the  drainage  in  respect 
of  which  they  are  Fated,  for  they  are  rated  to  the 
Qbited  drainage  of  the  levels  now  in  junction ;  and, 
although  it  is  true  that  neither  they  nor  the  other 
occupiers  in  the  Nightingale  Lane  level  were  benefited 
>y  the  junction  itself,  yet  they  are  now  benefited  by 

(a)  5  Bitp.  99  a.  (^)  10  Rep.  139  a. 

(e)  10  Rep.  141  «.  (<0  2  Keb.  675. 

(#>  SM.i^&  447.  (g)  2B.^B.  691. 

(A)  9  j9.  ^  C.  517. 

(t)   S  A,ff  E.  S48.     Neiherton  t.  Ward,  3  P.  jr  Aid.  21.,  wis  also 
itcd  to  thu  point  in  the  Court  below. 
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and  this  is  sufficient  to  support  the  assessment 


St.  KATHARiiri 
Dock  Com- 
pany Sir  Z>.  Dundoif  Solicitor  Oeneraly  replied. 

T, 

HxoQc  Cur.  «k  m 


Wilde  C.  J.,  in  this  vacation  (Miiy  13th),ddifind 
the  judgment  of  the  Court 

In  this  case  a  writ  of  error  was  brought  on  ajsdf- 
ment  of  the  Court  of  Queen's  Bench,  in  an  action  of 
replevin  to  try  the  validity  of  a  sewer's  rate  impoiedL 
on  the  plaintiffs  in  respect  of  a  part  of  their  proptitf^ 
The  Court  of  Queen's  Bench  were  of  opinion  tbst 
rate  was  valid,  upon  the  facts  stated  on  a  special 
diet :  and  we  are  all  agreed  that  the  judgment  of 
Court  shall  be  affirmed. 

The  special  verdict  states  the  fiicts  at  considsnU^^ 
length ;  but  it  is  not  necessary  to  advert  to  ihm  ii 
detail,  the  question  which  they  ultimately  raise  tot 
consideration   of  the   Court  lying  in   a  very 
compass. 

The  Commissioners  of  Sewers  for  the  Thmer 
letSy  under  whom  the  defendant  justifies,  act  under 
commission  of  the  date  of  the  5th  December  18S7f 
bracing  a  very  extensive  district,  which  has  beta  di 
vided  into  levels,   that   is,  districts,   included  in 
conimon  rate  as  being  benefited  by  the  same  system 
drainage.     These  levels  have  not  been  always  the 
but  varied  according  to  alterations   in  the  system  of 
drainage.     Of  these,  Nightingale  Lane  level  was  ooc* 
The  plaintifft'  dock  was  partly  constructed  within  this 
level ;  and  there  was  an  outlet  for  the  drainage  of  the 
level  into  the  river  Thames.     The  draiosige  of  SfM 
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tdi  and  Wapping  level,  within  the  jurisdiction  of  the  QumCt  Bench, 

«  Commissioners,  requiring  a  fresh  outlet  into  the  . 

5r,  the  then  Commissioners,  in  the  year  18S6,  in  the  ^^^^^^^ 
trcise  of  their  discretion,  made  a  decree  to  unite  the  P*"3r 

T. 

dnage  of  that  level  with  that  of  the  Nightingale  Lane        Umu* 
el.    They  did  so  in  the  year  ISS?,  at  the  expense 
the  level  of  Spital  Fidds  and  Wapping^  by  making 
ers  communicating  with  the   main  sewer  of  the 
'Atingak  Lane  level.     After  this,  the  sewers  in  the 
:ed  level  requiring  repair,  a  presentment  was  duly 
le  in  1838  by  a  jury;  and  the  Commissioners  made 
ate  in  consequence  upon  the  whole  of  the  united 
i^  assessing  the  plaintii&  in  respect  of  their  property. 
1  the  question  is,  whether  that  rate  is  valid. 
The  principal  diflSculty  in  the  course  of  the  argu- 
it  arose  on  the  construction  of  some  parts  of  the 
cial  verdict:  but,  on  an  explanation  given  by  the 
nsel  concerned,  that  difficulty  is  removed ;  and  we 
It  now  determine  the  case  upon  the  assumption  that 
jury  have  found  two  facts :  first,  that  the  change 
le  by  the  union  of  the  sewers  of  the  Spital  Fields 
i  trapping  level  with  those  of  the  Nightingale  Lane 
A  was  not  beneficial  to  the  latter,  but  the  reverse ; 
»  secondly^  that,  after  the  union,  the  plaintiffs  have,  in 
pect  of  their  property  rated,  derived  benefit  from  the 
'ers  in  the  entire  united  level. 
Upon  this  finding  we  are  all  satisfied  that  the  rate 
K  a  valid  rate.     The  Commissioners  by  their  commis- 
Hi  are  to  cause  sewers  to  be  amended  and  reformed, 
ucase  shall  require,  after  ^  their  '^wisdoms  and  dis- 
itkNis(tf) ; "  but,  when  the  amendments  are  made,  they 

(•)  Stet  98  A  S.  e.  5.  f.  3. 
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^*         them,  or  who  have  or  would  have  loss  or 


St.Katharixi  if  they  had  not  been  made. 

Dock  Com*  ^ 


ptny 

T. 
HlOGf. 


In  the  alteration  made  by  the  CommissioiierSi 
connecting  the  drainage  of  one  level  with  another, 
thereby  forming  one  united  level,  the  Commissioii^>f-.j 
exercise  their  discretion  :  and  a  Court  of  law  m  whio^ 
an  action  may  happen  to  be  brought  for  anything  doi^^ 
in  pursuance  of  the  act  which  they  have  aothorije^^d 
has  no  power  whatever  to  question  or  review  the  ac:" 
ercise  of  their  discretion.    It  must  be  assumed  to 
correct  in  all  respects ;  and  the  plaintiffs  cannot  be 
mitted  to  complain  of  it  in  the  present  action.    Bnt,  01 
the  other  hand,  inasmuch  as  the  plaintiff  derived  bencft^ 
from  the  sewers,  after  they  were  made,  the  repairs  (^^ 
which  are  to  be  paid  by  this  rate,  they  are  unqaestioB^-* 
ably  liable  to  be  rated  for  their  property :  and  the  nt^^ 
being  made  in  due  form,  is  without  doubt  valid. 

Judgment  aflBrmed  (a)  « 


(a)  The  following  preliminary  point  was  determined  in  diis 
After  judgment  had  been  given  for  the  defendant  in  the  Qiieen*i 


[Exchequer 

Chamber. 

Mo7ulai/, 

February  2d,  ^^®  defendant  Higgs  died,  June  12tb,  1845.     Judgment  was  cntcifd 

1846.]  July  26tb  at  of  June  4th,  bjr  a  Judge's  order.     The  s| 

A  writ  of  error  I'ce'^  turned  into  a  special  verdict,  error  was  brought  on  the  judgnt^'' 

does  not  abate  writ  tested  jiugust  9th,  1845,  returnable  November  Sd.     The  writ 

thedefendantin  ®"^*^  ''•*  allowed,  October  11th.     The  judgment  was  transcribed, 

errorafterjudg-  ^«  tranicript  money  paid  to  the  proper  officer  on  NooemberiHh; 

ment  signed  thereupon  the  writ  of  error  with  the  transcript  annexed  was  delivered,  i 

aisifrnroent  of  *****  ^*^*  ^  **"*  proper  officer  of  the  Court  of  Error.    On  JSfovemherm^ 

errors,  but  may  the  attorney  for  the  plaintiffs  was  about  to  deliver  bis  assignment  of  cfn^^ 

proceed  as  far  when  the  defendant's  attorney,  on  reading  the  draft,  suggested  tbst  it  w^* 

as  reversal  or  ^^ 

affirmance  incorrect,  inasmuch  as  it  required  Higgi  himself,  and  not  his  czeeutor,  tO 

without  intro-  join.     The  plaintiffs*  attorney,  on  consulting  his  own  coonsd,  wss  ad' 

duction  of  the  ^i^  i^a^  ^e  could  not  alter  the  assignment  of  enrofs  until  Uie  dcfcodwt** 
executors  on 

the  record. 

Consequently,  if  Uie  plaintiflT  in  error  fail  to  assign  errors  in  time,  judgment  of  non-pm 

may  be  signed^  though  the  executors  have  not  previously  been  made  parties. 
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k«7  ahoiild  have  med  out  a  idra  fiietas  quare  execationem  non,  to    QueenU  Benelu 


»  Hlggf%  ezeeutor  a  party  to  the  record.  The  id.  la.  was  accordingly 
d  (teste,  November  21st),  and  notice  thereupon  given  by  the  sheriff  to 
ae.  XtUAoftiie  Dock  Company  to  appear  in  the  Court  of  Queen's  Bench 
try  IStb,  1846,  the  return  day  of  the  writ,  to  shew  cause  why 
Hmmmondf  executor  &c.  of  Thomoi  Higgtf  deceased,  should  not 
iccution  against  them  for  S88/.,  costs  and  charges,  according  to 
&C.  of  the  recovery  in  the  action  of  replevin.  On  December 
1845,  errors  not  having  been  assigned,  judgment  of  nou-pros 
1st  the  plaintiffs  was  signed  in  the  Exchequer  Chamber  in  the  ori* 
L  mtdaa  of  the  St,  Eaikcarme  Dock  Company  v.  Stggi,  ] 


[1846.] 

St.  KATHAaXKK 

Dock  Com- 
pany 

V. 

Hioos. 


fiCe^  in  Bibay  term  (January  ISth)  1846»  moved  in  the  Court  of 
en's  Bench  for  a  rule  to  shew  cause  why  the  scire  facias  and  the 
iment  of  non-pros  should  not  be  set  aside,  and  proceedings  on  the 
Sa.  and  judgment,  and  on  the  original  judgment  in  thb  Court,  stayed. 
made  this  motion  on  the  ground  that  the  sci«  fa.  was  irregulsr^ 
isiae  made  returnable  on  a  day  certain ;  as  to  which  he  cited  3  CkU, 
k,  Jhraet,  1085.  Part  III.  ch.  S.  sect  S.  (8th  ed.):  and  because  the 
i««dings  were  contrary  to  good  faith.  [Lord  Denmam  C  J.  expressed 
bt  wbetber  this  Court  could  set  aside  a  judgment  of  non-pros  in  the 
Chequer  Chamber.]  That  question  might  have  arisen  before  stat.  II 
Iw  &  I  FFl  4.  c.  70. ;  but,  under  that  act,  sect.  8,  a  transcript  only  of  the 
and  is  returned  Into  the  Exchequer  Chamber  to  the  writ  of  error ;  the 
nrd  is  here^  at  any  rate  till  error  be  assigned  and  issue  joined,  and  may 
dealt  with  by  this  Court.  The  Court  of  Exchequer  Chamber  would 
they  bad  no  jurisdiction.  [Lord  Denman  C  J.  At  present  I  cannot 
that  we  are  entitled  to  interfere  with  the  judgment  of  the  Court  of 
or.  If  you  apply  to  them,  and  they  think  they  have  no  jurisdiction, 
Oiay  reconsider  the  matter.  In  the  mean  time  your  object  will  be 
■Vfettd  by  our  granting  a  rule  to  stay  proceedings  on  the  sci.  fa«-  and 
>u>al  judgment,  pending  that  application.] 

^%e  Court  (Lord  Denman  C.  J.,  Patteton,  Coteridge  and  Wi^t'- 
^  Ja.)  granted  a  rule  to  shew  cause  why  the  sci.  fa.  should  not  be  set 
^  or  why  the  proceedings  tliereon  should  not  be  stayed :  and  it  was 
^*>id  that  proceedings  in  the  original  action  should  be  stayed  in  the 


Is  the  same  term,  Dundas  obtained  a  rule  of  the  Court  of  Exchequer 
^fcwnher,  calling  upon  /.  ^.  Unmn,  gentleman,  **  the  attorney  for  the 
Mb  defendant  in  the  Court  below,  *'  to  shew  cause  why  the  judgment  of 
on  pros  signed  by  him  upon  the  writ  of  error  sliould  not  be  set  aside  for 
Mgularity  and  for  having  been  signed  against  good  faith,  and  why  tlie 
imtifls  in  error  should  not  have  seven  days  time  to  assign  error. 
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St.  Katbakiitb 

Dock  Com* 

puiy 

T. 


i/dKtn,  with  wbon  wtt  WUki, now  thtwtd  crate*  btlbiv TkddCU 
Pollock  a  B.,  Mauk,  CntnnU  and  Srk  Ji.,  Parlv  nd  i^fr  Bfc 
The  old  practice  as  to  writs  of  error  appears  In  aoCe(])  lo  JbfiMiT. 
Ceior,  S  Wmi,  Sound,  100  A,  et  seq. ;  but  the  proccedSngs  aretsvw 
regulated  by  Beg.  Gtn.  SO,  4  IT.  4.  ii.  10»  11.  (5  if.  f  Jid.  B?.>  Tte 
latter  rule  provides  that  **  no  rule  to  allege  diminntioo,  nor  i«le  to  a^^ 
erroTi,  nor  scire  facias  quare  eiecntionem  noo,  sball  benstMVjiii 
order^to  compel  an  aaaignnient  of  erron ;  but,  within  eight  dsjs  lAff 
the  writ  of  error,  with  the  transeripl  annesed,  shall  hsve  been  iidnmi 
to  the  dtrfc  of  the  errors  of  the  Court  of  Error,"  '^the  pldntiffia  onr 
sball  assign  erron;"  in  failure  of  which  •*  the  deAmdani  In  ener,kiici* 
ecutOTs  or  administrators,  shsll  be  entitled  to  sign  judgment  of  noB-pns' 
The  plaintiffs  ought  to  have  assigned  errots  in  eight  days  ft«n  Ntmif 
4th.  The  writ  in  the  suit  did  not  abate  by  the  death  of  the  deftsdiK; 
nor  were  the  plaintifis  authorised  to  wait  the  return  of  the  wdnhem 
quare  eiecutioncm  non  t  the  object  of  that  writ  ia»  not  lo  coDpd  m 
asngnment  of  errors,  but  that,  if  the  plaintiff  in  error  docs  not  wi0> 
them,  the  party  entitled  may  hate  execution.  [Timdtd  C  J.  Wt  Aak 
your  Yiew  b  correct,  sul^t  to  what  tht  other  side  nMiy  ssyt  ^  '^* 
reallv  only  a  question  of  costs.  FOoek  C.  B.  The  ^ntiA  MHt  bt 
let  in  to  ai^e  the  writ  of  etror.]  Marim  waa  then  sloppsd  bf  .1^ 
Court 

Dundm  und  OgU,  cauUriu    It  waa  the  duty  of  the  party  vpbsUitf*! 
judgment  to  suggest  the  death  and  put  the  eiecutor  on  the  record;  lA 
then,  the  plaintiffs  did  not  feel  warranted  In  aaugning  erron^    [Pmk  B> 
There  was  no  occasion  to  introduce  the  executor's  name  till  •ont  flt* 
wanted  it.     You  should  hare  assigned  errors;    if  they  had  relviidll 
join,  you  might   then  have  proceeded  by  scire  &cias  ad  audioidiM 
errores:  but  until  such  refusal  you  did  not  want  the  executor  si  pv^T* 
THtuUU  C.  J.  If  they  had  joined  in  error  without  introduction  of  ths  sii> 
cutor,  the  omission  would  hare  been  of  no  consequence.]    TIk  ju4f* 
ment  of  non-pros,  signed  in  the  name  of  a  dead  man,  is  irregular.  [Efkh 
How  does  it  appear  on  the  record  that  he  is  dead  ?]     If  the  record  oalj 
be  looked  to,  it  does  not  appear  that  the  assignment  of  erron  is  loo  \atk 
[Parka  B.    The  judgment  of  non-pros  is  the  act  of  the  Court ;  the  peitiss 
do  not  interfere.     If  a  judgment  of  affirmance  bad  been  girca  it  wesld 
hare  been  in  the  name  of  the  dead  man,  as  the  judgment  of  M»>prM 
here  is.     But  it  is  said  in  2  Tidd's  Pract.  1163  (9th  ed.),  that '« a  writ 
of  error  does  in  no  case  abate  by  the  death  of  the  defendant  in  eirer, 
whether  it  happen  before  or  after  errors  assigned  i  If  it  happen  befiHt^ 
and  the  plaintiff  will  not  assign  errors,  the  ezecntors  or  adminiatraian  of 
the  defendant  in  error  may  hare  a  idrefidoi  quan  encmtuumm  imm^  in 
order  to  compel  him;  or  if  It  happen  after,  they  must  proceed  aa  If  the 
defendant  in  error  were  llring,  till  judgment  be  aflbmad,  ud  then  re* 
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▼•  bj  adreJacUu,  but  cannot  take  out  execution  pending  the  writ  of   Queens  Bench, 
ror^T  [  1 846.] 

(The  counsel  for  the  plaintiffs  in  error  also  Insisted  that  there  had  been   ' 

id  faith;  as  to  which  no  statement  is  necessary.)  ^^k^om^' 

pany 
TixDAi.  C  J.    If  the  rule  is  that  a  writ  of  error  does  not  abate  bj  the  ..^ 

eatb  of  the  defendant  in  error,  it  follows  as  a  consequence  that  inter* 
mitory  judgment  may  be  signed,  as  has  been  done  in  the  present  case : 
ioiigb  the  costs  cannot  be  obtained  without  making  the  eiecutor  party 
» Ibe  iteofd.  Therefore  this  rule  Ibr  setting  aside  the  judgment  of  non- 
fcs  csn  be  msde  absolute  only  on  payment  of  costs. 
The  rest  of  the  Court  concurred. 

Rule  absolute  for  setting  aside  the  judgment  of  non-pros 
on  pqrmcnt  of  costs  by  the  plaintifi^  in  error  to  the  at- 
torney for  the  defendant.  Assignment  of  errors  to  be 
deliTered  in  a  month. 

In  Batter  term  (Mt^  8th)  1846,  the  Court  of  Queen's  Bench,  on  affi- 
^vit  of  the  above  decision,  made  their  rule  of  January  12th  absolute  to 
the  dtsnt « that  execution  be  stayed  till  the  judgment  of  the  Exchequer 
^^^■nber  in  the  abore  cause  shall  be  pronounced.** 


END  OF  EASTER  VACATION. 


TRINITY  TERM  'AND  TACATION 

X.  &  XI.  VICTORIA. 


Tlie  Judges  who  usually  sat  in  Banc  in  this  1 
Vacation  were, 

Lord  Denman  C.  J.  Coleriimi 

PatTESON  J.  EftLB  J. 


Chablottb  Mundbs  against  The  Diil 
Bbusswick. 

Toauaciion  T^KBT  on  an  annuity  deed  of  2d  Ftbnu 
dned,  do-  by  which  the  defendant  granted  to  the  pi 

that,  rt\'he  annuity  of  800^  for  her  life.  The  declantioi 
Ite  dS?,o"*  200/.  as  the  annuity  due  and  unpaid  in  Pebrua 
w.itber^pi.        pigj^    The  defendant,  in  bis  own  propei 
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les  and  says  that  this  Court  ought  not  to  take  cog- 
nee  of  this  action,  because  he  says  that,  at  the  time 
naking  the  said  deed  in  the  declaration  mentioned, 
ndant  was  a  sovereign  prince;  that  is  to  say,  the 
ning  sovereign  duke  of  the  duchy  of  Brunswick  and 
eberg.  That  the  said  deed  was  made  by  him  within 
said  dominions,  that  is  to  say,  within  the  said  duchy 
Brunswick  and  Luneberg ;  and  that  from  the  time  of 
making  thereof  continually,  and  at  the  time  of  the 
mencement  of  this  suit,  defendant  has  been,  and  still 
ustly  entitled  to  all  the  rights,  prerogatives  and  pri- 
ces appertaining  to  him  as  the  duke  of  Brunswick 
Luneberg.  That,  by  Teason  of  the  premises,  he 
nt  not  to  be  compelled  against  his  will  to  answer 
ny  action  for  the  cause  aforesaid  before  any  juistice 
minister  of  the  Queen  of  this  Kingdom,  or  other 
;€  whomsoever,  or  any  Court  whatsoever :  and  this 
s  ready  to  verify  &c.  Wherefore  he  prays  judg- 
t  if  the  said  Court  here  ought  to  take  cognizance 
lis  action. 

Replication.  PlaintiiF  says,  that,  by  reason  of  any 
g  by  defendant  in  bis  plea  alleged,  this  Court  ought 
to  be  barred  from  taking  cognizance  of  the  aforesaid 
>n  of  the  plaintiff;  because  she  says  that  the  ^aid 
:ract  was  made  by  defendant,  and  the  said  debt 
tied  from  defendant  to  plaintiff,  not  for,  or  in  re^ 
it  of,  or  concerning,  any  matter  or  thing  appertain- 
to  the  said  state,  government  or  policy  of  the  said 
hy  of  Brunswick  and  Luneberg ;  but  the  said  debt 
9  and  is,  a  private  debt  owing  from  defendant  in  his 
i^ate  and  personal  capacity  to  plaintiff.  That,  after 
making  of  the  said  deed,  and  before  the  accru* 
of  the  said  debt,   to   wit  on  1st  January^    1844, 
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defendant  quitted  the  dominions  and  territory  of  tbe 
said  duchy,  and  became,  and  at  the  time  of  the  accruing 
of  the  said  debt  and  the  commencement  of  this  suit  wis, 
and  still  is,  resident  and  domiciled  within  the  kingdom 
of  England  and  the  jurisdiction  of  this  Court,  not  as 
a  sovereign  prince,  but  as  a  private  individual;  lod 
became  and  was,  and  still  is,  under  the  protection  o( 
and  subject  to,  the  laws  and  government  of  this  reilBH 
owing  allegiance  to  our  Sovereign  Lady  the  Queen; 
and  this  the  plaintiff  is  ready  to  verify.  Wherefore  she 
prays  judgment  that  this  Court  may  have  and  take 
cognizance  of  her  aforesaid  action  against  defendant, 
and  that  defendant  may  further  answer  thereto. 

Demurrer,  on  the  following  grounds :  That  the  repli- 
cation does  not  traverse  any  matter  alleged  in  tbe  ple*» 
nor  any  matter  necessarily  implied  therein.    That,  ** 
the  allegation  therein,   that  defendant  is  resident  iib^ 
domiciled  within  the  kingdom  of  England  and  the  ] 
risdiction  of  this  Court,  not  as  a  sovereign  prince  bi 
as  a  private  individual,  be  intended  as  a  denial  oft 
averment,  in  the  plea,  that  defendant  is  entided  to 
the  rights,  prerogatives  and  privileges  appertainingt 
him  as  the  duke  of  Brunswick  and  Lunebergf  it  is 
informal  and  argumentative  denial  thereof.     Tbat 
replication  is  not  sufficient  by  way  of  confession  90^ 
avoidance,  inasmuch  as  it  admits  that,  at  the  time  ^ 
making  the  deed,  defendant  was  a  sovereign  prince  * 
and  it  does  not  aver  that  the  same  was  not  made  by  bin' 
in  that  character,  or  that  it  was  not  a  sovereign  act  and 
grant,  or  that  the  same  was  not  made  and  granted  bf 
him  in  his  sovereign  character.    That  the  averment,  that 
the  said  contract  was  made  by  defendant,  and  the  debt 
accrued  from  defendant  to  plaintiff,  not  for,  or  In  respect 
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I  or  ooDcerningi  any  matter  or  thiog]  appertaining  to  Omm^i  Bttiek. 

B  state,  gOYernment  or  policy  of  the  said  duchy  of 

'wiswick  and  lAmeberg^  is  ambigaous,  uncertain  and 

ufficient;  and,  if  by  the  word    «♦  contract"  be  in- 

ided  the  deed  in  the  declaration  mentioned,    the 

intiff  ought,  according  to  the  rules  of  pleading  to 

fe  so  designated  it;  and  it  is  consistent  with  the 

ole  of  the  said  allegation,  that  the  said  deed  was  a 

rereign  act  and  grant;  and  the  allegation,  that  the 

bt  was  and  is  a  private  debt,  is  a  mere  inference  of 

r.    Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easier  term  {a)» 


tMsif  for  the  defendant  A  sovereign  prince  is  not 
ble  to  be  sued  in  thb  country  for  any  act  done  byJiim 
his  own  dominions ;  and  it  is  admitted  on  the  record 
t  defendant  executed  this  deed  in  Bruntmck^  and  that 
was  then  the  sovereign  of  that  state.  Kor  does  the 
Hcation  contain  any  traverse  of  the  averment  that  the 
Btidant  is  still  intitled  to  the  prerogatives  of  a  sove- 
in  prince;  if  it  does,  the  traverse  is  argumentative 
'  incomplete ;  for  the  statement,  that  the  defendant  is 
■liciled  in  England  and  subject  to  its  laws,  would  be 
sfied  by  proof  that  he  was  a  visitor  in  this  country* 
e  case  set  up  by  the  replication  is,  that  the  act,  in  re- 
el of  which  the  defendant  is  sued,  was  not  an  act  of 
^  and  that  he  is  now  an  English  subject.  But  the 
>  in  question  is  averred,  in  the  plea,  to  have  been  done 
the  defendant  while  he  was  a  sovereign  prince ;  and  it 
»st  be  presumed  that  it  was  done  by  him  in  that  cha- 
pter.   This  point  was  much  discussed  in  The  Duke  of 

i)  April  S7th«     Before  Lord  Denman  C.  J.,  Pattesoth  Wightman  and 
Jt. 
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Brunswick  v.  The  King  of  Hatiaoer  (a),  where  I/wrd 
XjangdalCi  in  his  judgment,  says:  **  In  respect  of  any  act 
done  out  of  this  realm,  or  any  act  as  to  which  it  may 
be  doubtful,  whether  it  ought  to  be  attributed  to  the 
character  of  sovereign  or  to  the  character  of  sabject, 
it  appears  to  me  that  it  ought  to  be  presumed  to  be 
attributable  rather  to  the  character  of  sovereign  than  to 
the  character  of  subject.  And  it  further  appears  to  me, 
that  in  a  suit  in  this  Court  against  a  sovereign  priiice» 
who  is  also  a  subject,  the  bill  ought,  upon  the  face  of  itf 
to  shew  that  the  subject  matter  of  it  constitutes  a  case 
in  which  a  sovereign  prince  is  liable  to  be  sued  as  a 
subject.  I  cannot,  therefore,  consider  the  present  suit 
as  an  ordinary  suit  between  subject  and  subject;  it  is  a 
suit  against  a  defendant,  who  is  prim&  &cie  entitled  to 
special  immunities,  and  it  ought  to  appear  on  the  biflf 
that  the  case  made  by  it  is  a  case  to  which  the  special 
inrfmunities  ought  not  to  be  extended."  There  migbt 
have  been  some  room  for  argument,  if  the  replicatioo 
bad  shewn  that  the  defendant  could  have  been  sued  in 
his  own  country ;  Melan  v.  The  Diike  de  Fitzjames(b)* 


Bovilly  contr^.  The  replication  is  framed  upon  the 
yery  passage  cited  from  Lord  Ijangdal^ s  judgment  The 
plea  relies  on  the  prima  facie  immunity  ;  and  the  repli- 
cation answers  it  by  introducing  the  exceptional  fa<^ 
which  give  jurisdiction  to  this  Court,  namely,  that  lb* 

• 

defendant  is  an  English  subject,  and  that  the  act  ^ 
question  is  not  attributable  to  his  character  of  so^ 
reign.  It  was  for  the  defendant  to  state  that  be  was 
not  liable  to  be  sued  on  the  deed  in  his  own  count^i 


(o)  6  Seav,  1.  57. 
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the  fact  be  so :  it  appears  that  the  deed  vas  executed  QueenU  Bench. 

Brunsvcick ;  but  what  ihe  law  of  Brunsmck  is  does    

t  appear. 


Lusfif  in  reply.  The  act  in  question  was  not  done  by 
I  defendant  as  an  English  subject :  he  was  not  liable 
the  jurisdiction  of  English  courts  at  the  time  of  the 
itract ;  and  no  subsequent  change  of  circumstances 
I  render  him  liable.  The  judgment  of  Lord  Lang-' 
e  turns  entirely  on  the  point  that  the  act  in  question 
ore  him  had  not  been  done  by  the  King  of  Hanover 
an  English  subject ;  and  the  character  of  the  act  in 
ler  respects  was  immaterial  to  the  judgment.  {^Pat-^ 
an  J.  In  Hill  v.  Bigge  {a)  a  passage  is  cited  from 
ifendorf{b)  "  De  officio  hominis  et  civis,"  which  bears 
I  the  present  case :  "  If  the  subject  be  aggrieved  by  a 
▼ereign,  he  cannot  maintain  an  action,  or  oblige  him 
'  redress:  he  may  persuade  him  if  he  can  "(c). 

Cur.  adv.  vult. 


MuWDZlf 

▼. 
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Lord  Denman  C  J.,  in  this  term  {May  25th),  deli-* 
red  the  judgment  of  the  Court. 

We  think  the  defendant's  plea  is  bad  for  not  stating 
it  he  was  a  sovereign  at  the  time  of  commencing:  the 
it,  or  of  plea  pleaded.  That  he  was  a  sovereign 
ince  when  he  made  the  contract  is  an  immaterial  fact; 
^t  he  is  justly  entitled  to   the  privileges  and  prero- 


«i  3  Moore,  P.  C,  C.  465.  467. 

^)  No  reference  is  giveo.     See  B.  2.  c.  9. 

•  O  There  was  also  an  argument  upon  the  form  of  tlic'plea.     It  was 

^cted  that  the  plea  was  in  abatement,  whereas  it  ought  to  have  been 

"^,  as  it  gave  no  better  writ ;  and  Evan*  v.  Stevens  (4  T.  R.  224.), 

^«  V.  Turner  (6  J.  Sf  E.  614. ),  MofUj/n  v.  FaMgas  (Cotvp,  161.  172.), 

^  Hunter  ▼.  Neck  (3  M.  §•  G.  181.)  were  cited. 
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gatives  belonging  to  that  character,  is  merdy  his 
opinion  of  his  rights,  an  opinion  which  he  might  hold, 
though  he  had  formally  abdicated  his  sovereignty,  and 
most  probably  would  hold  if  he  had  been  an  usurper,  in 
the  temporary  occupation  of  royal  power,  justly  driyea 
by  the  legitimate  ruler  from  the  realm. 

If,  indeed,  being  sovereign  prince  de  &cto^  he  hid, 
in  that  character,  made  such  a  contract  with  the  pUin« 
tiff,  and  so  had  not  bound  himself  as  an  individual,  that 
might  perhaps  constitute  a  good  defence  to  the  action, 
not  a  good  plea  to  the  jurisdiction.  But  sovereigii 
princes  may  contract  obligations  in  their  private  capiciiy 
on  considerations  purely  personal.  Whether  by  the 
laws  of  their  own  country  these  might  be  theie  ea* 
forced,  we  have  no  means  of  knowing :  there  is  no  pre* 
sumption  either  way.  Neither  is  there  any  presampdoa 
that  this  contract  is  an  act  of  state ;  the  contrary  wooU 
be  more  naturally  inferred  from  the  nature  of  it.  Widh 
ont  an  averment  to  that  effect,  the  plea  tells  us  nothing 
but  that  the  defendant,  when  for  good  consideration  be 
entered  into  a  certain  contract,  was  a  sovereign  prince. 
This  is  clearly  insufficient. 

Judgment  for  plaintiff  (4 


(«)  See  Diigfty  ▼.  Atanmder,  8  Sing,  416. 
Reported  by  H.  Daokon^  £iq. 
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)E,  on  the  several  demises  of  Renow  and 
Another,  against  Ashley. 


ECTMENT  for 
lands  in  the 
y  of  York.  On 
rial,  before  Pat^ 
J.9  at  the  York"- 
Spring  assiases^ 
»  a  verdict  was 
!  for  the  lessor  of 
laintiff,  subject  to 
ise,  which  was 
I,  in  substance,  as 
rs. 

e     action     was 
rht  to  recover  the 
Isof  land  marked 
1   3    in  the 
I  plan. 


NOflTR 


In  1814  pre- 
mises were  pur* 
chased  by  testa* 
tor,  which  in  the 
conveyance  to 
him  were  de- 
scribed as  con* 
taining  by 
estimation 
three  acres 
five  perches* 
and  were  of 
that  quantity, 
or  nearly  so. 
They  then  con* 
sisted  of  a 
field,  an  orcb* 
ard,  and  a 
house  and 
garden,  and  so 
remained  until 
1838,  when  the 
house  and 
garden,  and 
south  part  of 
the  field,  were 
let  TesUtor 
then  made  a 
fence,  which 
prevented  all 
communication 
between  the 
nd  south  parts  of  the  field ;  and  the  tenant  afterwards  subdivided  the  south  field 
ow  The  premises  continued  in  this  condition  antil  testator's  death;  he  occupying 
th  field  and  orchard,  and  the  tenant  holding  the  residue.  The  north  field  was  at 
th  corner  of  the  town  of  Af.,  and  opposite  a  pond. 

840  testator  devised  *'  all  that  my  messuage  or  dwelling  house,  with  the  out* 
gs,  garden,  orchard  and  appurtenances  thereto  belonging,**  occupied  by  A.  B., 
:e  on  the  east  side  of  the  town  of  A/.,**  **  and  a  close  of  land  adjoining,  being  the 
the  north  comer  of  the  town  of*'  M,,  **  and  opposite  the  pond,  and  containing,  with 
den  and  orchard,  three  acres,  five  perches,  more  or  leas,**  to  bis  daughter  in  fee. 
odicil  in  1841,  afker  reciting  that  he  had  given  to  his  daughter  '*  a  close  situate  at** 
leing  the  close  at  the  north  corner  of  the  town  of  Af.,**  **  *nd  opposite  the  pond,  and 
ing  **  &c.  (as  in  the  will),  **  and  now  in  my  occupation,**  he  proceeded  :  **  Now  I  do 
revoke  **  &c.  the  devise  *'  of  the  said  close  to  my  said  daughter ;  '*  and  devised  '*  the 
ose  with  the  appurtenances  **  to  another  daughter. 

I,  oo  a  question  whether  the  two  south  fields  passed  by  the  codicil,  that  the  descrip- 
testator's  occupation  was  clear,  that  the  description  by  quantity  was  uncertain,  and 
I  Bortb  field  only  so  passed. 
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Ed-xard  Ashlej/y  being,  at  the  time  of  making  his  will 
and  codicil  hereafter  mentioned,  and  at  his  death,  seisecL 
in  fee  of  the  property  in  question,  by  his  will,  date 
SOlh  August  1840,  devised  (inter  alia)  as  follows:  *' 
give  and  devise  all    that  my  messuage  or  dwellin: 
house,  with  the  outbuildings,  garden,  orchard  and  a 
purtenances  thereto  belonging,   formerly  occupied 
Mrs,  JVaiuwight  and  Mrs.  TJiompson^  and  now  by  M 
Thompson^   situate  on   the   east  side   of  the  town 
Molescrqfif  and  a  close  of  land  adjoining,  being  ik    ^^ 
close  at  the  north  corner  of  the  town  of  MoUscro^S^ 
aforesaid,  and  opposite  the  pond,  and  containing,  wii 
the  garden  and  orchard,  S  acres  and  5  perches,  moi 
or  less ;  and  also  "  &c.  (here  followed  a  devise  of  oth 
premises  unconnected  with  the  property  in  question 
*^  to  the  use  of  my  daughter  Elizabeth  Ashley^  her  hei 
and  assigns  for  ever."    ^^  And,  in  case  my  said  daught^^^ 
E.  A.  shall  die  without  leaving  lawful  issue,  thea  I  gi 
and  devise  my  said  messuage  or  dwelling  house,  wii 
the  outbuildings,  garden,  orchard  and  appurteoanc 
formerly   occupied    by    Mrs.    Wainvuright    and    Mr 
Thompsoti,  and  the  close  of  land  adjoining,  being  t 
close  at  the  north   corner  of  the  town  of  Molescrtt 
aforesaid,  opposite  the  pond,  and  containing,  with 
garden  and  orchard,  8  acres  5  perches,  more  or  Ics^^ 
unto  Captain  Percival  Brawn,  of*  &c.,  **for  and  durir:^? 
the  term  of  his  natural  life ;  and,  from  and  after  I^  ^ 
decease,   I    give   and  devise   the  same   messuage,  ^^^ 
dwelling  house,  garden,  orchard,  outbuildings,  clos^-^ 
hereditaments  and  premises,  with   the  appurtenance-^ 
unto  and  to  the  use  of  the  two  sons  of  the  said  Percif^* 
Brawfi^  their   respective  heirs   and   assigns   for  ever. 
The  will  proceeded :  in  case  the  said  sons  of  Captaii^ 
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wn  should  die  without  issue,  or  if  they  and  their  Queen.*s  Bench. 

er  should  die   before   the  said  Elizabeth    AsJdey ;  

en  I  give  and  devise  the  said  messuage  or  dwelling      ^^"  ^^^* 
^,  garden,  orchard,  close,  hereditaments  and  pre*  ▼• 

AsHLrr. 

ts,  unto  and  to  the  use  of  all  and  every  the  child 
children,  as  well  sons  as  daughters,  of  Timothy 
mvj  by  my  said  daughter  Sarah  Ann^  his  wife,  who 
I  then  be  living,  their  respective  heirs  and  assigns 
jver." 

'he  property  devised  was  the  whole  of  that  shewn 
he  plan,  which  was  correct  except  as  to  the  quan* 
s  (a).  The  entire  property  shewn  in  the  plan,  and 
reof  numbers  2  and  3  are  parcel,  was  purchased  by 
testator  in  1814,  and,  in  the  conveyance  to  him,  was 
^d  to  contain  by  estimation  8  acres,  5  perches,  more 
css»  In  1838  Mrs.  Thompson  and  Mrs*  Wain'* 
JUf  mentioned  in  the  will,  became  tenants,  and  en* 
d  into  the  occupation  of  numbers  1,  2  and  3,  and  so 
inued  until  they  were  succeeded  by  Mrs.  Thomp- 

mentioned  in  the  will,  who  from  thence  con- 
ed tenant,  and  in  occupation  of  the  premises,  until 
testator's  death*  Number  2  was  at  the  commence- 
t  of  the  said  tenancy  separated  from  number  5  by 
Sy  thorns  and  rails ;  but  before  the  date  oF  the  will 
'  had  been  removed  by  the  testator,  and  replaced 
i  quick  hedge ;  and,  from  the  time  of  the  separation 

above  mentioned,  there  was  no  communication 
tever  between  number  5  and  number  2;  and  this 
^  of  things  has  remained  to  the  present  time.  Num- 
\  2  and  3  were  divided  by  more  posts  and  rails  by 
said  Mrs.   Thompson  and   Mrs.   JVainwright ;    an 

)  It  was  agreed  that  the  quantities  were  very  nearly  as  stated  in  the 
An  exact  measurement  was  to  be  made  if  necessary. 
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opening  as  a  means  of  communication  bdng  kept  up 
between  them;  but  the  division  does  not  now  exist- 
From   1836  to  testator's  death  he  occupied  numbers 
4  and  5.     Number  1  is  the  house  and  garden ;  numbed 
4  is  the  orchard;  and  there  were  never  any  boildingr^ 
on  Nos.  2,  3,  or  5. 

By  a  codicil  dated  2d  February  1841,  the  testator  dc 
vised  as  follows :  ^'  Whereas  I  have  in  and  by  mj 
will  given  and  devised  to  my  daughter  Elizabeth  AskUj^gt/t 
amongst  other  hereditaments,  a  close  situate  at 
croft  aforesaid,  being  the  close  at  the  north  corner 
the  town  of  Molescrqft  aforesaid,  and  opposite  the 
and  containing,  with  the  garden  and  orchard  adjoinin^^> 
3  acres  5  perches,  and  now  in  my  own  occa| 
now  I  do  hereby  revoke  and  annul  the  said  devise  i 
my  said  will  of  the  said  close  to  my  said  daughl 
£•  A.;  and  I  do  declare  the  same  to  be  void  and 
none  effect  whatever :  and  I  do  hereby  give  and  d< 
the  same  close,  with  the  appurtenances,  unto  and  to  Urn 
use  of  my  daughter  Sarah  Ann  Benow,  and  her  assij 
for  and  during  the  term  of  her  natural  life :  and, 
and  after  the  decease  of  my  said  daughter  &  jtf.  2L, 
give  and  devise  the  same  close,^  with  the  appurtenani 
unto  and  to  the  use  of  my  grandson  William 
his  heirs  and  assigns  for  ever ;  and  in  all  other 
I  do  hereby  ratify  and  confirm  my  said  wilL** 

The  question   for   the   opinion  of  the   Court 
whether  the  parcels  2  and  3,  or  either  of  them,  pi 
by  the  codicil.     If  the  Court  shonld  be  of  opinioo  th^^ 
either  of  the  said  parcels  did  pass,  the  Terdict  for 
plaintiff  was  to  stand,  &c.;  but,  if  the  Court  should 
of  a  contrary  opinion,  a  verdict  to  be  entered  for 
defendant. 
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186  was  argued  in  last  Easter  term  (a)  by  QueenU  Bench. 

1847. 


,  for  the  lessor  of  the  plaintiff.    The  description      ^*  ^^^ 
ity  in  the  codicil  (three  acres   five  perches)  y. 

it  necessary  to  include  Nos.  2  and  3,  together 
•  5,  in  the  general  description  ^  the  close," 
:iting  part  of  that  codicil.  On  the  other  sup- 
Nos.  2  and  3  must  have  been  devised  by 
as  ^^  appurtenances  "  to  the  house  and  garden, 
tth  Addejfy  and  then  this  devise  is  revoked  by 
il  as  to  2  and  3  only.  But  closes  of  land  will 
as  <*  appurtenances"  to  a  house  and  orchard; 
Hi'i  Ca$e{b\  Smithson  v.  Cage{c),  Blackburn 
f  {d) :  unless  a  clear  intention  appears  that  the 
luld  have  that  effect;  Buck  v.  Nurton  (e)^  But 
i  from  the  language  of  the  will  itself  that  these 
ere  not  intended  to  pass  under  the  word 
Miances."  For  the  testator  has  particularised 
rden  and  orchard,"  which  might  well  have 
3  ^^  appurtenances ; ''  this  being  the  case,  it 
absurd  to  conclude  that  he  meant  the  general 
ipply  to  fields,  which  ought  to  have  been  par- 
described.  Assuming  then  that  the  word 
may  be  so  far  extended  as  to  be  made  appli- 
Nos.  2,  3,  and  5  together,  under  the  rule  of 
ion  laid  down  in  Doe  dem.  Cape  v.  Walker  (^), 
lical  words  are  to  be  construed  ^^  in  their  proper 
bere  they  can  be  so  understood  consistently 
context,"  the  only  remaining  difficulty  in  the 

\  27th.     Before  Lord  Denman  C.  J.,  Patteton^  Wightman  and 

n.81b.  (0  Ov.  Joe.  5Sfi. 

^.60a  GOS.  (e)  I  B,  f  P.  53.   ' 

m.^  G.  113.  ISO. 
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way  of  the  construction  contended  for  by  the  lessor  of 
the  pinintiif  is,  that  Nos.  2  and  3  were  not  at  the  date 
of  the  codicili  nor  had  been,  in  the  testator's  own  occu- 
pation. It  is  necessary,  therefore,  to  reject  those  words 
as  an  inaccurate  but  superfluous  description ;  Wrotedq 
V.  Adams  (a),  Doe  dem.  Smith  v.  Gallacay  (i),  2)« 
V.  The  Earl  of  Jersey  {c\  Goodtitley  Lessee  oj  Bad- 
Jbrdf  V.  Southern  {d). 


Martin^  contra.  It  will  appear,  when  the  will  and 
codicil  are  compared,  that  the  construction  of  the  devise 
contained  in  the  former  is  not  very  material,  and  that 
the  real  question  is,  what  passed  by  the  codicil.  But,  if 
the  construction  of  the  devise  be  material,  the  word 
^'  appurtenances  **  has  not  so  narrow  a  sense  as  has 
been  stated :  for  it  will  pass  lands,  where  the  intentiouis 
clear ;  note  (2)  to  Smith  v.  Matiin  {e).  The  descriptio* 
in  the  codicil  is  plain :  a  close  means  land  inclosed  I? 
a  fence  ;  and  close  5  corresponds  with  the  close  in  the 
codicil  in  three  important  particulars,  viz.  in  being  >( 
the  north  corner  of  the  town,  and  opposite  the  pood) 
and  in  the  testator's  own  occupation.  llVighimani* 
The  will  seems  to  treat  every  thing  as  a  close  that  is 
not  orchard  or  garden.  The  description  seems  correct, 
if  Nos.  2,  3  and  5  are  taken  as  one  close.] 


Corrie^  in  reply.  If  the  codicil  is  construed  with  tte 
assistance  of  the  will,  it  is  clear  that  the  codicil  gives  to 
the  plaintiff  all  that  the  will  gave  to  Elizabeth.  It  is  no 
misdescription  to  refer  to  closes  2  and  S  as  at  the  nortn 


(a)  Platpd,  187.  191.  Ereeption  5. 

(b)  5Jf.  ^  Ad,  43.  47.  (c)  1  B.  4r  Aid,  550. 
(rf;  IM,  ^  S.  299. 


((f)  2  H'ms.  Saynd.  4Ca  (6A«^' 


AsuLir. 
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*ner  of  the  town,  for  they  are  so,  as  well  as  No.  5,  in   Qu^enU  Bench. 
ation  to  the  town,  though  inter  se  the  latter  close        1^*7. 
ly  is  north  and  the  former  closes  are  south :  and  it      !><»  ^cm. 

Remow 

ould  be  remembered  that  from  the  time  of  the  con-  v. 

yance  to  the  testator  until  1858  the  three  closes  were 
tually  one. 

Cun  adv*  vttlL 

Lord  Denman  C.  J.,  in  this  term  (May  25th),  de« 
ered  the  judgment  of  the  Court. 
In  this  case  the  question  is  whether  a  devise  of  a 
se,  described  to  be  situate  at  the  north  corner  of  the 
trn  of  Molescrofty  and  opposite  the  pond,  and  now  in 
i  occupation  of  the  testator,  will  pass,  not  only  a  close 
ich  fulGls  the  above  description  exactly,  but  also  two 
ler  closes,  not  situate  at  the  north  corner  of  Moles^ 
>ft^  nor  opposite  the  pond,  nor  in  the  occupation  of 
^  testator,  because  he  has  added  in  the  devise,  as  a 
fther  matter  of  description,  that  the  said  close,  with 
c  garden  and  orchard  adjoining,  contains  3  acres  and 
perches,  and  the  three  closes,  with  the  garden  and 
chard,  contain  nearly  S  acres  and  5  perches,  and  the 
nole  formed  one  purchase  by  the  testator. 
It  is  susrsested  that  the  three  closes  were  considered 
i^  the  testator  as  one ;  but  there  is  no  evidence  to  sus- 
*n  that  suggestion :  and  the  fact,  that  the  testator  sub- 

• 

'tated  for  the  more  temporary  separation  by  posts  and 
Us  a  permanent  separation  by  a  live  hedge,  leads  to  a 
^'^trary  conclusion. 

Even  if,  in  one  part  of  the  description,  general  words 
^fe  found  leaving  it  doubtful  whether  the  three  closes 
^^e  included,  and  in  another  part  there  were  words 
^rfeclly  clear  which  excluded  two  of  them,  we  tliink 


670 


Vdumt  X. 
1847. 

DoK  dem. 
^Rknow 

▼. 
Asuitir. 


Q.B.  TRINITY  TERM, 

that  we  ought  not  to  reject  the  dear  words^  and  gite  »- 
meaning,  to  those  which  are  doubtful,  inoonsisteDt  witki 
those  that  are  clear. 

Now  the  description  by  the  testator's  occopation  iS 
clear :  the  description  by  quantity  is  uncertain  in  ita 
nature,  and  uncertain  in  that  the  additional  quantity  c^ 
land  required  to  satisfy  this  part  of  the  description  mam 
be  connected  either  with  the  garden  and  orchard  ^ 
with  the  close.  And  we  have,  therefore,  come  to  tB 
conclusion  that  the  three  closes  did  not  pass,  and  ti^ 
our  judgment  ought  to  be  for  the  defendant. 

Judgment  for  defendant  ^4 

(o)  Reported  by  ff.  3ierivale,  Esq.,  and  ff,  Damon^  £*9* 


^""^sd  "^^^  Queen  against  Schlesinobb. 

1.  In  an  in-       T>ERJURY.     The  indictment  (preferred  at  the  O 

dictment  for  JT  .     . 

perjury  on  the  tral  Criminal  Court)  averred  that,  on  &c,  in  u^ 

trisl  or  a  causa 

under  a  writ  of  ^^^  &c,,  and  within  the  jurisdiction  &c.,  upon  the  ex* 
to  Uie  shwiffs  ccutlon  of  a  certain  writ  of  trial  before  that  time  issoedf 
olthirj^p^fy  according  to  the  form  of  the  statute  &c.,  out  of  Her 
alleged  to  have  Majesty's  Court  of  Common  Pleas  &c.,  and  directed  to 

been  uken  J      J  •  '  ^ 

"  before  the       the  sheriffs  of  London^  in  a  certain  action  on  promwes 

8heriffs"though  .  .  .  .        t 

in  fact  the  cause  then  pending  in  the  said  Court  &c.,  in  which  J^ 
the  Secondary.     Wyld  was  plaintiff,  and  Thomas  Flersheim  was  defendao^i 

2.  On  trial 
of  the  indict- 
ment for  perjury,  it  appeared  that,  in  the  cause  tried  before  the  Secondary,  two  issuei  *** 
joined  on  the  record  ;  but  the  postea  shewed  only  a  verdict  on  one :   Held  that  *t>c**^ 
sufficiently  bore  out  an  allegation  in  the  indictment  that  the  "  issues  came  on  to  be  trim 
and  were  tried/'  and  that  the  perjury  was  committed  **  upon  the  trial  of  the  said  isMMf*'. 

3.  It  is  a  good  assignment  of  perjury  that  a  witness  swore  that  he  *•  thought**  acfltt* 
writing  was  not  his,  whereas  in  truth  and  in  fact  he  **  thought  *'  that  it  was  bis. 

4.  It  is  no  good  objection,  in  arrest  of  judgment  on  such  indictment,  tha(  it  chirg^ 
defendant  with  having  sworn  that  he  had  not  written  certain  words  in  the  presence oi 
A,,^  whereas  in  fact  he  had  written  them  in  the  presence  o(  A. ;  with  an  averment  fliB*' 
teriality  ;  for  A.*&  presence  cannot  be  assumed  to  be  necessarily  an  immaterial  fa€ly  tboiigi> 
the  materiality  does  not  appear  otherwise  than  by  such  averment. 
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by  which  said  writ  the  said  sheriffs  were  commanded^  Queen*t  Bench. 
{uant  to  the  statute  &c,,  that  they  should  summon  ^* 

ve  &c.  who  should  be  sworn  truly  to  try  certain  The  Qvisv 
38  theretofore  joined  between  the  parties,  and  that  ScBLuiKaxK. 
said  sheriffs  should  proceed  to  try  such  issues 
rdingly,  and,  when  the  same  should  have  been 
I  in  manner  aforesaid,  they  the  said  sheriffs  should, 
&c.,  make  known  to  the  justices  &c«  at  West'- 
ier  what  should  have  been  done  by  virtue  of  the 
writ,  with  the  finding  of  the  jury  thereon  endorsed, 
said  issues  came  on  to  be  tried,  and  were  tried  in  due 
I  of  law,  before  William  Hunter,  Esq*,  and  Thomas 
ey^  Esq.,  then  being  the  sheriffs  of  Zoi/cfo/i  aforesaid, 
I  jury  &c.  The  count  then  alleged  that  the  de- 
ant  Joseph  Schlesiixger  came  before  the  said  W.  H. 
T.&t  then  being  the  sheriffs  &c«,  and  was  examined 
I  the  trial  of  the  said  issues  as  a  witness  for  James 
d;  and  before  the  said  W»  H,  and  T»  5«,  then  being 
and  before  the  said  jury  &c.,  did,  on  the  said  trial, 

his  corporal  oath  as  such  witness  as  aforesaid,  and 
doly  sworn   &c.,  they  the  said   W.H.  and  715. 

being  such  sheriffs  &c.,  and  having  competent 
er  &c.  to  administer  the  said  oath  &c«  And  that, 
1  the  said  trial  of  the  said  issues   so  joined  &c., 

while  he  was  being  examined  as  such  witness 
foresaid,  a  certain  paper  writing,  then  containing, 
Dgst  other  things,  the  respective  words  written  in 
ink  in  different  parts  of  the  said  paper  writing,  that 
)  say  containing  in  writing  the  seven  words  fol- 
Dg,  written  in  red  ink,  viz.,  *^  his  own  name  on  his 

record ;  **  and  in  another  part  thereof  &c.  (the 
t  then  set  out  other  words  stated  to  have  been 
en  in  red  ink  on  the  same  paper) ;  was  produced 


being  so  sworn  &c.,  not  having  the  fear 
iriving  &c.,  then  and  there,  to  wit  Sec,  oi 
of  the  said  issues,  upon  his  oath  aforesaid 
before  the  said  jurors  so  sworn  8[c.,  ar 
said  W,  S.  and  T.  S.  then  being  such  shi 
said,  upon  his  oath  aforesaid  did  depose  a 
that  he  the  said  J.  S.  then  thought  that  t 
so  written  in  red  ink  were  not  his,  tb 
writing,  find  that  lie  the  said  J,  S,  hat 
presence  of  the  said  fVilliam  Dipple,  wi 
words  so  written  in  red  ink ;  whereas  in 
fact  the  said  words  so  written  in  red 
the  said  J.  S.'s  writing ;  and  whereas  else 
the  said  J.  S.  then  and  there,  and  wit 
diction  aforesaid,  when  he  so  deposed 
thouglit  that  tiie  said  words  so  written 
aforesaid  were  his,  the  said  J.S.'s,  writing 
also  in  truth  Sec,  at  the  time  when  he  th' 
deposed  as  aforesaid,  he  the  said  </.  S.  ha 
sence  of  the  said  William  Dipple,  written  1 
80  written  in  red  ink.  And  so  the  jo 
ordinary  conclusion). 

The  second  count  charged  that  the  said 
Bwore  that  he  thouglit  the  words  were  not 
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On  the  trial,  before  Lord  Denman  C.J. 9  at  the  Ijondon  QuMtCt  Bench. 

1 847. 
:rin^  after  Michaelmas  Term  184f5,  the  defendant  was    ^ * 

victed  on   this  indictment.     It  appeared  that  the     ^^  Qokk 
fVj/ld  V.  Flerdieim  was  tried  before  the  Secondary    ScHLiiwoim. 
che  city  of  London^  and  not  the  sheriffs;  and,  the 
»stea  in  JVyld  v.  Flersheim  being  produced,  the  verdict 
f>eared  to  have  been  taken  on  one  of  two  issues,  with- 
in nny  statement  as  to  the  event  of  the  other. 

the  following  term,  a  rule  was  obtained  to  shew 
why  a  new  trial  should  not  be  had,  or  a  verdict  of 
:c|uittal  entered  on  account  of  the  above  mentioned 
ariances ;  or  why  the  judgment  should  not  be  arrested 
►n  the  grounds:  1.  That  perjury  could  not  be  assigned 
)n  the  averment  by  defendant  that  he  "  thought "  the 
words  were  not  in  his  handwriting ;  2.  That  the  third 
count  depended  on  the  materiality  of  a  fact  which  evi- 
dently was  not  material,  namely,  that  the  words  were 
^Jfitten  in  the  presence  of  Dipple, 

Crompion  now  shewed  cause,  i.  An  express  au- 
^ority  on  the  first  point  is  Regina  v.  Dtmn  (a),  where 
•  trial  was  alleged  to  have  taken  place  before  the  sheriff^ 
^^^  the  proof  was,  that  it  was  before  a  deputy  sheriff, 
^d  ihis  was  held  no  variance :  and  the  return  to  a  writ 
^  inquiry  must  allege  the  trial  to  have  been  before  the 
*"«rifF,  when  the  writ  is  directed  to  him;  Stroud  v. 
'^i^(i).  An  inquisition  held  before  a  deputy  coroner 
^  properly  described  as  held  before  the  coroner;  Regina 
^'  Ferkin{c).  2.  The  averment  that  the  "issues" 
^^re  tried  is  correct:  the  writ  directed  two  to  be 
^^^^;  and  the  jury  was   summoned  on  both:   and^ 

(0)  9  Moo.  Q.  C.  297.  (6)  3  C.  B.  929. 

(c)  7  Q.  B.  165. 

TOL.X.  K.  S.  V  Y 
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rohime  X.      though  ihe  verdict  pnssed  on  one  only,  the  other  must 
*__^   hnve   been   disposed  of  in  some  manner:  it  may  be 


The  QuMH  assumed  that  the  jury  was  discharged.  S.  The  ob- 
ScHLisxMQtm.  jection,  that  perjury  is  not  assignable  on  what  a  man 
swore  that  he  •*  thought,*'  cannot  be  maintained.  Such 
an  averment  must  of  necessity  be  diflBcult  of  proof; 
but  it  cannot  be  bad  of  necessity.  A  party  might,  for 
instance,  have  declared  on  his  oath  that  he  "thougtit" 
such  and  such  facts  were  true,  and  have  afterwards  owned 
that,  while  so  stating,  he  knew  them  to  be  untrue.  Id 
Bex  V.  Pedlcy  {a)  Lord  Mamjicld  says :  "  It  is  certainly 
true  that  a  man  may  be  indicted  for  perjury,  in  swearing 
that  he  believes  a  fact  to  be  true,  which  he  must  knot 
to  be  false : "  Thomas  Miller^s  Case  {b)  is  to  a  like  eflTrct 
4.  As  to  the  last  point,  it  does  not  appear  on  the  reconi 
that  the  fact  in  question  was  immaterial ;  the  count  al* 
leges  it  to  have  been  material ;  and  there  was  no  neoei* 
sity  to  state  how  it  became  so ;  Beje  v.  Ikmlin  (c). 

Sir  F.  Thesiger  and  J.  Grajf^  contra.  1.  An  inaccuttte 
assignment  of  the  person  before  whom  the  oath  is  ad- 
ministered is  fatal ;  LincoMs  Case  {d).  When,  indcfdy 
a  deputy  is  authorized  to  do  an  act  in  the  name  ofhv 
principal,  it  may  be  sufficient  to  name  the  princip 
And  this  answers  the  authority  of  liegtna  v.Perkin{i)f 
for  by  Stat.  6  &  7  TiV/.  c.  83.  $.  1.  ail  acts  performed!^ 
a  deputy  coroner  are  to  be  deemed  and  taken,  to  all 
intents  &c.,  to  be  done  by  the  coroner.  But,  altboug^ 
the  writ  goes  to  the  sheriff,  the  trial  by  the  Secoodirf 


(a)  1  Leach,  C.  C.  3«.?. 

(&)  2  Jfl  Blacktt.  881.  886. ;  S.  C  3  IFUs.  42a  428. 

(c)  5  T.  R,  311.  318*  (d)  Rf.  ^  M.  aC42l 

(e)  7  G.  i5.  165. 


IS  not  a  (rial  by  a  deputy  acting  in  the  name  of  Ills  QwenU  Bench. 

principal.     The  authority  is  given  by  stat  S  &  4  fK  4.  [ . 

r.  4«.  *.  17.;  and    sect.  18  assumes  that  the  "sheriff,     T»»*Q"" 
deputy  or  judge"  is  to  execute  the  writ  of  trial,  and    Bchlimkoii. 
directs  the  deputy  or  judge,  not  as  sheriff,  but  in  his 
own  character,  to  certify  for  stay  of  execution  &c.     In 
Itfgina  V.  Dtmn  {a)  the  trial  appears  to  have  been  be- 
fore Mr.  Stapylton^  "  who  was  stated  to  be  the  deputy 
of  the  high  sheriff;  **  but  his  office  was  not  "more  par- 
ticularly described : ''  and  upon  this  evidence  it  might 
be  that  he  was  well  held  to  be  a  deputy  only,  acting  in 
the  name  of  the  sheriff;  7  Bac.  Ah.  184.  188.  tit.  &hmff 
(H.)  1,  3.  7ih  cd.   [Coleridge  3.  In  the  country,  if  a  writ 
of  trial  is  directed  to  the  sheriff,  the  cause  is  tried  before 
the  under  sheriff  as  a  matter  of  course;   is  not  the 
Secondary  in  the  same  position  in  London  ^]    It  may 
be  so;  but  the  statutory  provision  already  cited  seems 
to  make  it  necessary  that  the  presiding  judge  should  be 
named  by  his  proper  title :  and  therefore  in  Pippet  v. 
Hiam  (6),  though  the  writ  was  directed  to  the  sheriff, 
the  inquisition  was  correctly  averred  to  have  beeii  taken 
before  the  Secondary.  2.  The  proper  proof,  that  certain 
**  issues  **  were  tried,  is  the  indorsement  on  the  postea; 
*fe»  V.  Page  (c) ;  and  this  postea  proves  only  one  to 
"•^e  been  finally  disposed  of.    If  the  jury  were  dis* 
barged  on  the  other,  as  is  suggested,  that  would  have 
''^n  entered  on  the  postea.     S.  As  to  the  assignment  of 
P^>3ary:  ••  the  deposition  must  be  direct  and  absolute, 
^^  not  ut  putat^  nor  iiciU  memtnit,  nor  ut  credit^  ftc," 
^  -ftirf.  166;  and  this,  if  not  a  good  objection  in  arrest  of 
'^dgment,  would  at  all  events  be  ground  for  a  new  trial 

(c)  8  Moo.  C  C  297.  (h)  5  B.  ^  JUL  634. 

(0  9  Etp.  if.  P.  a  650. 
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Foiume  xl  on  account  of  inisdirection,  as  the  jury  oaght  not  to 

^^^'  have  been  permitied  to  take  into  consideration  an  »• 

jThe  Qo«iK  signment  of  perjury  framed  as  this  is.    4.  The  last  ob- 

ScBLismaui.  jection,  also,  has  not  been  answered. 

Lord  DcNMAN  C,  J.    The  first  objection  rests,  in 
point  of  fact,  on  the  possibility  of  the  Secondary,  wbo 
appears  to  have  tried  the  cause,  not  having  anthoritj  to 
act  as  deputy  to  the  sheriffs.    But  I  think  we  are  boond 
to  take  notice  that  the  sheriff  can  appoint  a  deputy,  and 
that  the  Secondary  is  so  appointed  for  this  purpose  i^ 
London.    If  so,  he  acts  in  the  name  of  the  sheriff;  tP^ 
is  correctly  described  as  the  sheriff.    Possibly,  it  m\^ 
be  good  to  name  either  sheriff  or  deputy.     But  I  thio" 
that  Stroud  v.  Watts  (a)  and  Regina  v.  Dunn  (ft)  (whi^jJ 
was  fully  argued,  and  the  conviction  upheld  by  ni^ 
judgesi)  sufficientiy  warrant  this  allegation,  and  that  • 
hold  the  contrary  would  be  a  shaking  the  foundatk>^ 
of  justice.     As  to  the  second  objection,  the  record 
produced  at  the  trial :  it  shewed  that  two  issues 
joined :  the  sheriff  appears  to  have  made  an  inaccur0.i 
return  that  one  only  was  tried :   but  the  fact  was    ^ 
stated  in  the  indictment.     As  to  the  remaining  points^ 
think  it  would  be  highly  dangerous  if  both  werers^ 
regarded  as  clearly  established.     If  a  witness 
that  he  *' thinks"  a  certain  fact   took  place,  it 
be  difficult,  indeed,  to  shew  that  he  committed  wilfi. 
perjury;  but  it  is  certainly  possible:  and  theaverm^* 
is  as  properly  a  subject  of  perjury  as  any  other.    XT' 
passage  cited  from  3  Inst*  166.  was  probably  meant    ^ 
express  no  more  than  this,  that  perjury  cannot  be  cOS 

(a)  S  Com,  B.  92d^«  (&)  S Moo.  CCM 
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rectly  assigned  on  a  mere  statement  of  a  general  opinion.   QueenU  Bench, 

1847 
And,  as  to  the  last  pointy  the  question  whether  or  not  L_ 

the  words  were  written  in  the  presence  of  Dipple  may     *^*  Qu«ih 

have  been  material;  it  may  have  been  a  link  in  the    Schlisiwoir, 

chain  of  proof:  it  is  impossible  to  assume  the  contrary 

against  the  record.    And,  if  these  objections  are  put  on 

the  footing  of  misdirection,  I  think  they  rest  on  no 

more  solid  foundation. 

Patteson  J.     It  is  admitted  that  the  writ  was  pro» 

perly  directed  to  the  sheriflT,  and  could  not  indeed  have 

h^^n  directed  to  any  one  else.     I  think  it  follows  that, 

in  the  intendment  of  law^  the  cause  was  tried  before  him 

to  ^vhom  the  writ  was  directed.    Nor  can  we  now  allow 

the  point  to  be  raised  which  was  not  raised  at  the  trials 

whether  the  Secondary  was  lawfully  deputed.     And  I 

do    not  think  the  consequences  which   Sir  F.  T/iesiger 

draws  from  the  words  of  S  &  4  JV.4.  c.  42.  s,  18.  really 

follow.     It  is  true  that  the  "  deputy  "  certifies ;  but  it 

does  not  follow  that  his  act  in  certifying,  as  well  as  any 

^'Aer  act  which  he  does  in  the  course  of  the  trial,  may 

Dot  be  legally  the  act  of  the  sheriff.     The  objection  to 

^^  assignment  of  perjury  in  the  first  and  second  counts 

s^tns  to  me  to  amount  to  no  more  than  this:  that, 

because  it  is  very  diflScult  of  proof,  therefore  it  is  bad. 

Biit  there  would  be  an  easy  mode  by  which  witnesses 

™%ht,  in  many  cases,  escape  the  consequences  of  per- 

J'^T,  if  using  the  saving  words  "  I  think"  made  them 

^^  indictable.    I  agree,  also,  that  the  averment  respect- 

• 

^°K  the  presence  of  Dipple  cannot  be  held  necessarily 

immaterial.     As  to  the  objection  that  one  issue  only 

vas  tried,  no  doubt  the  postea  is  the  proper  evidence 

I        ^f  the  trial.     But  here  the  postea  was  produced :  and 
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VohtmeX*     it  appears  that  there  was  an  error  in  the  pnstea:  onW 
*        one  issue  was  returned  as  tried :  but  this  does  oot  shew 


Th«  QauM     ^Ijiij  ^jjg  isgues,  to  try  which  the  jury  was  summoned, 
SoausiHoiv    did  not  "  come  on  "  for  trial* 

Coleridge  J.    I  am  o  the  saipe  opinion.    The  lu- 
thprity  of  Regina  y.  Dunn  (a)  goes  even  farther  tbtn 
is   necessary  to   support   the  averment  in  this  case.. 
The  secondary  is  certainly  in  the  same  position  as  the 
undersheriff:  the  assessor  who  tried  the  cause  in  Bep^ 
V,  Dunn  (a)  might  have  been  a  distinct  officer,  though  I 
do  not  say  that  he  was^  In  stat.  3  &  4  fF.  4,  c.  48.  f.  IT* 
power  is  given  to  direct  certain  issues  to  be  tried  beibrs 
<<  the  sheriff,"  or  ^^  any  judge  "  of  a  Court  of  Record  far 
the  recovery  of  small  debts :   and  then,  by  sect,  18,  tht 
^  sheriff,  depntyf  or  judge  before  whom  such  triid  shat^ 
be  had  "  is  empowered  to  certify,  &c,     Tberefort  it  i^ 
plain  that  the  acts  of  the  deputy  are  those  of  the  shertflf « 
or,  at  all  events,  the  utmost  which  can  be  contended  fic^ 
on  the  words  of  that  section  is,  that,  if  it  were  necessai^ 
to  aver  a  certificate  given,  or  any  other  act  which  a  depuO 
is  thereby  by  name  empowered  to  do,  the  deputy  should 
be  mentioned.     Agreeing  with  the  rest  of  the  Court  0< 
the  other  points,  I  pass  them  over,  with  the  excepti9> 
of  that  respecting  the  ^^  issues."     It  appears  to  me  Ua^ 
the  allegation  was  proved   by  the  record  and  posti^' 
taken  together.    It  apfiears  that  the  jury  was  sumrooii^ 
and  sworn  to  try  ^^  the  issues."     Suppose  that,  on  oo^ 
of  the  issues,  the  jury  had  been  withdrawn  :  both  wcuUi 
have  ^'  come  on  for  trial,"  and  have  been  tried.    Bu^ 
then,  it  is  argued,  this  would  have  been  indorsed,    ft 

(a)  S  Uoc  a  a  897. 
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to  have  been  so :  but,  if  it  had,  the  fact  would    QmnU  Bp^ 
lave  been  the  same  as  now.  

The  Quuw 

LE  J.  concurred.  Scauuuiflnu 

Rule  discharged  (a). 

(a)  Reported  bj  B.  Mmoale,  Eiq. 


Garrard  against  Cottkbll.  wednetday, 

^  May  27th. 

JUMPSIT  to  recover  100/.,  for  money  lent,  money  Plaintiff, 

bavi  ng  accepted 

paid  by  plaintiff  for  the  use  of  defendant  and  at  a  biu  for  de- 
quest,  money  received  by  defendant  for  the  use  of  commodation, 
iff;  interest;  and  on  an  account  stated.     Pleas;  action  brought 
t  as  to  «6/.  175.  1(/.  paid  into  court,  Non  assump-  and^ITnaUy^d 
vment,  and  set  off.     Issues  thereon.  the  ajnouut 

"  with  (he  costs 

his  particulars,  plaintiff  claimed  30/.  Hi.  0//.,  as  or  the  action. 

'  ^    ^  '  riainliff* 

nount  of  a  bill  of  exchange,  dated  26th  March  brought  as- 

at  three  months  date,  drawn  by  Messrs.  Hoppe  money  paid : 

1  for  coals  supplied  to  the  order  of  the  defendant,  dirtS  iiia^  if 

ccepted   by  plaintiff    for  the  defendant's  accom-  nueMtdp|j!iniiff 

ion:  17/.  Us.  Id.  "  to  paid  noting,  interest,  and  |^e"deilnce^ 

aroes;"  and  other  items,  making  the  whole  amount  C**  ^^  *^*"<-'h 

^  there  was  some 

7s.  1^.     On  the  trial,  before  Erie  J. ^  at  the  London  evidence,  but 

no  express  re- 

s  after  Easter  term  18^7,  it  appeare^l  that  the  do*  quest  pruv«d), 

\i  had  been,  at  one  time,  in  (he  employ  of  Messrs.,  recoverable  as 

f  &  Son,  coal  merchants,  as  their  agei)t,  and  had  Ihe'piainiifl  'l** 

e  indebted  to  them  in  a  balance  of  SO/.  Il5.  OA ;  Z%\2^xP^^ 

at  he  had  applied  to  the  plaintiff,  his  brother  in  law,  ^  ^^}^'  ^}^^ 

■  ■  *  the  direction 

ave  his  acceptance  for  the  amount,  as  stated  in  the  ^^^  right,  and 

the  costs  re> 

jiars  of  demand.     When  the  bill  became  due,  the   coverabie  under 

A»irii  •  ti-m*-  -r-r  llie  count  for 

ff  defended  an  action  brought  by  mtssxs*  Hoppe  money  paid. 
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&  Co.  upon  it)  and,  the  verdict  being  against  biiDf  paid 
the  amount  with  111.  185.  Id.  costs.     It  appeared  thit 
the  defendant  had  written  letters  shewing  that  he  was 
aware  of  the  facts ;  but  no  express  request  from  him  to 
defend  the  action  was  proved.     It  was  contended  at  the 
trial)  on  the  part  of  the  now  plaintiff,  that  this  etidence 
was  sufficient  to  raise  the  presumption  that  he  onder" 
took  the  defence  at  the  request  of  the  now  defendant* 
The  money  paid  into  Court,  together  with  tbeiteios 
of  set  off  proved,  covered  the  plaintiff's  demand,  witb- 
the  exception  of  the  17/.  185.  Id.     As  to  this,  it  wa^ 
contended,  on  the  part  of  the  defendant,  that  he  dad 
not   authorise  the   defence  of   the  action   Hoppe  '^^ 
Garrard :  but  that,  even  if  he  had,  the  plaintiff  couid 
not  recover  on  any  of  the  counts  in  this  declaration* 
Erie  J.  directed  the  jury  that,  if  the  defendant  did  re^ 
quest  the  plaintiff  to  undertake  that  defence,  the  1»^ 
expenses  were,  in  his  opinion,  money  paid  by  plaiDliflT 
to  defendant's  use,  and  recoverable  under  that  count. 
Verdict  for  plaintiff,  with  leave  to  move  to  enter  a  oon-* 
suit. 


Lush  now  moved  accordingly.     On  this  finding  of  th^ 
jury,  undoubtedly,  the  defendant  would  be  liable  to  the 
plaintiff  for  the  costs  of  the  action,  if  there  had  been  * 
proper  count.     But  the  plaintiff  cannot  recover  oa  ^ 
count  for  money  paid.    Money,  to  be  recovered  under 
that  count,   must  be  a  sum   paid  to  a  third  partly 
which  the  defendant  was  primarily  liable  to  pay,  an^ 
which  the  plaintiff  either  pays  on  the  defendant's  r^ 
quest,  or  makes  himself  liable  to  pay  on  such  request; 
Spencer  v.  Patry  (a),  Lubbock  v.  Tribe  (6).     Here  there 


(a)  SA.^E,  331. 


{h)  3M.^  W.  607. 
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s  DO  orlffinal  liability  on  the  port  of  the  defendant.   Quem'i  Bench, 

1847. 
itteson  J,       In  those   coses  there  was  no  original         . 

)ility  for  any  thing.     Here  the  defendant  was  cer-      Gar»a»d 

ily  liable  for  the  bilL     The  costs  are  accessory.]      Cottrell. 

le  distinction  between  the  bill  of  exchange  and  the 

its  is  this:— •  that  for  the  first  there  was  an  original 

3ility,  not  for  the  second.     [PcUteson  J.     The  de- 

dant  was  held  liable  for  both  under  the  count  for 

ney  paid,  in  Howes  v.  Martin  (a).]     That  case  is 

Tariance  with   the  decisions   in    Banc.     IPaiteson 

referred    to  Dawson  v.  Morgan  (&)•]      That    case 

3rds  an  authority,  to  some  extent,  against  Hoves  v. 

viin  (a).     At  all  events,  in  this  latter  case,  the  dis- 

:tion  between  the  original  debt  and  the  costs  was  not 

rerted  to. 

Lord  Denman  C.  J.  see  no  reason  to  question  the 
hority  of  Howes  v.  Marlin  (&)•  It  is  not  in  opposition 
any  case:  and  there  was  full  opportunity  there  to 
e  the  distinction  suggested^  if  there  had  been  any 
son  for  it* 

Patteson  J.  concurred. 

Coleridge  J.  My  brother  Erie  left  it  to  the  jury  to 
^  whether  they  thought  the  defendant  requested  the 
intiff  to  defend  this  action.  It  is  not  contended 
It  this  was  incorrect :  the  question  realty  is,  whether 
^  verdict  of  the  jury,  that  the  defendant  did  so  re« 
est,  was  supported  by  the  evidence.  There  is  no 
ison  why  the  request  should  be  express.    And  I  think 

(•)  1  Esp.  N.  P,  a  162.  (6)  9  B.  J-  C.  618. 


Newton  against  Liddurd. 
Reported,  9  Q.  B.  616.  note  (a). 


Tkmdas,  The  QiTEEN  against  The  Inhabitants 

Haetpdbt. 

Reported,  8  Q.  B.  566. 
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QuBtfCt  Bench, 
1847. 


Cobb  against  Allan  and  Another.  ^"ssul 

RESPASS   for  entering  the   plaintirs    dwellinff   Thecouncaof 

°  *^  o    a  borough 

house  and  taking  hi«  goods.  ordered  that 

an  equal 

lea  Not  guilty  "  by  statute."     Issue  thereon.  borough  rate 

should  be  made 

he  cause  was  tried  before  Lord  Denman  C.  J*  at  the  on  the  several 
t  Spring  assizes  in  1846,  when  a  verdict  was  entered  and  districts 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  b^rough,*for 

ecialcase.  raising  a  sum 

therein  speci- 

he  following  were  the  material  facts  stated.  fied,  and  that, 

^  for  that  pur- 

pose, the 
il  parishes  &c.  in  the  borough  should  be  rated  in  the  several  amounts  speciBed  in  the 
,  and  that  the  part  of  the  parish  of  S.  which  lay  within  the  borough  should  be  rated  at 
;  such  several  sums  rated  being  estimated  at  1<.  in  the  pound  upon  tlie  rateable  property ; 
Mt  tlie  churchwardens  and  overseers  of  ent're  parishes  within  the  borough,  and  the  per« 
ippointed  to  net  as  overseers  for  parts  of  parishes  within  the  borough  for  making, 
ig,  and  collecting  borough  rates  and  watch  rates  therein,  should  respectively  **levyf 
t  andpajif**  the  amounts  rated  by  the  said  order  upon  their  parishes,  parts  or  districts: 
nount«  so  rated  upon  entire  parishes  to  be  paid  out  of  the  poor  rates  made  and  collected, 
be  made  and  collected,  for  such  parishes ;  and  tJiat  a  warrant,  under  the  hand  of  the 
>r  and  the  corporate  seal  of  the  borough,  should  insue  to  the  town  clerk,  requiring  htm 
mand  and  receive  of  tlie  several  parish  and  special  overseers,  described  as  above,  the 
ints  so  rated ;  and,  for  this  purpose,  to  issue  his  warrants  to  such  overseers  and 
ms  appointed  &c,  requiring  them  to  **  collect,  ieity  and  f>ay**  to  him  the  same 
ints. 

M  council  issued  warrants  in  the  prescribed  terms  respectively  to  the  town  clerk,  who 
upon  issued  like  warrants  to  the  parish  overseers,  and  to  the  special  overseers  who  had 
previously  apjiointed  for  the  said  parts  of  parishes. 

ie  special  overseers  of  part  of  the  parish  of  S,  then  made  a  rate  thereon  for  427/., 
I  at  the  rate  of  U.  2(L  in  the  pound. 

he  town  council  also  made  an  order  for  a  watch  rate,  with  respect  to  which  the  same 
eedings  were  taken  as  above  mentioned.  The  order  rated  tfie  said  )>art  of  S»  at  153/., 
{at  6d.  in  the  pound;  and  the  special  overseers  made  their  rate  for  160/.,  being  at 
ame  rate  of  6d.  in  the  pound.  Warrants  of  distress  were  duly  issued  for  nonpayment 
cse  several  rates. 

eld,  in  trespass  for  seisure  under  such  warrants,  that  the  orders  of  the  town  council,  to 
ImI,  iroy  and  pay,**  empowered  the  parish  and  special  overseers,  under  stats.  55  G.  3. 
.t5  &  6  H^.4,  c.  76.,  and  7  Z*^.  4.  &  1  yicl.  c.  81.,  to  levy  by  means  of  rates, 
od  that,  as  by  stot.  7  IT.  4.  &  1  ftd.  c,  81.  j^  1.  tha  council  might  order  the  over- 
of  entire  parishes  either  to  pay  the  borough  rates  out  of  a  poor  rate  made  or  to  be  made, 
make  a  special  rate  for  payment  of  them,  it  was  necessary  for  the  orders  of  council  to 
fy  which  of  the  alternatives  was  to  be  adopted.     But, 

ttt,  aa  the  quota  of  borough  rates  assessed  upon  part  of  a  parish  could  be  paid  in  no 
'  manoer  than  by  a  special  rate,  it  was  not  necessary  that  the  ordera  should  direct  such 
to  be  made. 

UKPi^  whether  the  borough  rate  was  bed  for  ezoeis. 
eldy  that  tlpe  watch  rate  was  good. 
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After  the  passing  of  stats.  5  &  6  fK  4.  c.  76.  and  ?  W.k. 
&  1  Vict,  c.^l.y  namely,  on  18th  April  IS^S^  theboroDgb 
fund  of  the  borough  of  Jtochesier^  in  the  county  of£rR/, 
being  one  of  the  boroughs  within  the  operation  of  sut 
5  &  6  ^.  4.  c.  76.9  was  not  sufficient  for  payment  of  the 
expenses  which  w*ould  be  necessarily  incurred,  before 
the  end  of  the  year  1843,  in  carrying  into  effect  the  pro- 
visions of  that  act. 

On  the  said  18th  April  1843,  Mr.  Lenois^  the  tlien 
town  clerk,  as  the  officer  of  the  council  of  the  said  bo" 
rough,  estimated  in  writing  tliat  2287/.  5s.  9£/.,  in  additioo 
to  the  then  borough  fund,  would  be  sufficient  and  neces- 
sary for  the  payment  of  the  above  mentioned  expenses. 

This  estimate  was  on  the  same  day  submitted  to  a 
meeting  of  the  finance  committee  of  the  council,  and  vis 
examined  and  adopted  by  the  committee.    The  com* 
mittee  then  recommended  to  the  town  council  to  mal^ 
and  levy  a  watch    rate  of  6d.  in   the  pound,  and  ^ 
borough  rate  of  Is.  in  the  pound,  for  raising  8500f-9 
or  thereabouts,  towards  defraying  the  said  expenses. 

The  estimate  was,  on  24lh  April  1843,  laid  befof^ 
the  town  council,  who  then  ordered  a  borough  rate  ix^ 
the  nature  of  a  county  rate  to  be  made  within  diei^ 
said  borough  in  order  to  raise  the  amount  so  estimated 

The  order  was  as  follows. 
*«  City  and  Borough  -|^  At  a  meeting  of  the  council,  held  oi» 

J  the  twenty  fourth  day  of  Apru  W^^ 
it  is  ordered  by  this  council  that  a  fair  and  equal  rit^ 
or  assessment,  for  and  as  a  borough  rate  in  the  nator^ 
of  a  county  rate,  be,  and  the  same  is  hereby  (under  and 
pursuant  to  the  directions  of  stat.  5Sc6  W.  4.  c.  76*  and 
other  the  statutes  in  that  behalf),  made  on  the  sevenl 
parishes,  parts  and  districts  within  this  city  and  borougb) 
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ible  to  such  rate,  for  raising  the  sum  of  1654/.  Is.  9d.^   QueenU  Bench. 

id  for  or  towards  the  purposes  to  which  by  law  such  !___ 

Xe  or  assessment  is  applicable ;  and  that  for  that  pur-         ^^ 
)se  the  several  parishes,  parts  and  districts  within  this        Allaw 
ty  and  borough  be,  and  they  are  hereby,  rated,  as* 
ssed  and  taxed  in  the  several  amounts  or  sums  foUow- 
g :  (that  is  to  say)  "• 

Then  followed  the  assessments  for  the  several  parbhes 
id  districts  after  mentioned. 

That  part  of  the  parish  of  Sirood  which  was  withia 
e  borough  was  assessed  at  365/.  85. 
The  several  sums  assessed  were  stated  to  be  *^  estimated 
Js.  in  the  pound,  upon  the  annual  value  of  the  mes- 
ages,  lands,  tenements  and  hereditaments  chargeable 
the  said  rate  within  the.  same  parishes,  parts  and  dis- 
icts  respectively,  after  the  abatements  from  such  annual 
loe  required  by  law  in  assessing  poor  rates."  And  it 
as  <<  ordered  that  the  churchwardens  and  overseers  of 
«  poor  of  the  said  parish  of  &.  Nicholas^  and  precinct  of 
'6  Cathedral  Church  of  Rochester^  or  such  other  per- 
^i^  as  by  law  may  make  a  poor  rate  for  such  parish  and 
^inct  respectively^  and  the  persons  appointed  to  act 
^  overseers  within  the  said  parts  of  the  said  several 
^''Ubes  of  St.  Margaret^  Strood^  Chatham  and  Frindsbury 
'^ich  lie  within  the  limits  and  jurisdiction  of  this  city 
^d  borough,  for  making,  levying  and  collecting  borough 
^  and  watch  rates  therein,  do  respectively  levy^  col^ 
^  and  pay  the  amounts  so  respectively  above  rated^ 
^^^ssed  and  taxed  upon  their  several  parishes,  parts  or 
^stricts,  on  or  before  the  24th  day  of  June  now  next 
'^Saing;  the  same  amounts,  so  rated,  assessed  and  taxed 
pOQ  the  said  parish  "  &c.  <^  and  precinct ''  Sic,  <'  to  be 
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paid  cut  of  the  poor  rates  made  and  collected,  or  to  be 
made  or  collected,  for  the  same  pari&h  and  precinct  re- 
'fipeclively.   And  ^  it  was  ••  ordered  that  a  warrant  do  issoe 
under  the  hand  of  the  mayor  and  the  corporate  seil  d 
this  city  and  borough,  directed  to  David  Bajter  Iffi^ 
gentleman,   town  clerk  of  the  said  city  and  boroogh) 
requiring  and  authorising  him  to  demand,  collect  and 
receive  of  the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish"  &c.  *^and  precinct"  Sec  "respec- 
tively, or  such  other  persons  as  by  law  may  maket 
poor  rate  for  such  parish  and  precinct  respectively,  sihI 
of  the  persons  appointed  to  act  as  overseers  within  tbe 
said  parts  of  the  several  parishes  of  St.  MorgarHf**  && 
<<  which  lie  within  the  limits"  8cc.,  *' for  making,  leTjiif 
Bnd  collecting  borough  rates  and  watch  rates  therein 
severally  and  respectively,  the  amounts  so  rated,  taxed 
and  assessed  upon  the  said  parish,  precinct  and  parti 
respectively ;  and  for  that  purpose  to  issue  his  warranto 
to  the  churchwardens  and  overseers  of  the  poor  of  tb^ 
said  parish"  &c.  "and  precinct"  8ca,  "or  such  otf»e^ 
persons  as  by  law  may  make  a  poor. rate  for  tbeaaiS 
parish  and  precinct  respectively,  and  to  the  persons  ap- 
pointed to  act  as  overseers  within  the  said  parts  of  tb^ 
several  parishes  of  St,  Margarety^  &c.  "  which  lie  withif* 
the  limits"  &c.,  "  requiring  them  severally  and  rttft^^ 
tively  to  collect  and  pay  to  him  the  said  Z>.  B.  Levis  ii^ 
manner  and   by  the  time  hereinbefore  mentioned  the 
same  amount  so  rated,  taxed  and  ossessed  as  aforesaid." 
The  order  concluded  by  stating  the  steps  to  be  taken 
in  case  of  default  by  the  above  mentioned  parochial 
officers. 

After  the  making  of  the  order,  and  on  the  same  fiith 
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warrant)  under  the  corporate  seal,  and  under  QueerCt  Bench. 

1847. 
of  the  then  mayor,  was  sent  to  Mr.  LevHs  the L_ 

k :  die  warrant  was  in  the  terms  directed  by 

• 

had  not  at  any  time  since  the  passing  of 
6  fVm  4.  c.  76.  been  any  high  constable  of  the 

and  borough.     Afler  the  receipt  of  the  above 

Mr.Lnrff,  on  the  ISth  day  of  May  1845, 
warrant  to  William  Wood  and  Heiuy  Bast^ 
the  month  of  November  1842  had  been  ap^ 
special  overseers   for  that  part  of  the  parish 

which  was  within  the  borough,  for  the  malcing, 
ind-  collecting  borough  and  watch  rates,  re- 
hem,  "by  virtue  of  an  order  of  council*  (re- 
» the  above  recited  order  of  24th  April)^  "  and 
It''  (referring  to  the  above  mentioned  war* 
to  levy,  collect  and  pay"  to  him,  on  or  before 
r  and  from  a  fair  and  equal  rate,  to  be  made 
cted  by  you  for  that  purpose,  in  such  manner 
ITS  in  that  behalf  direct  and  authorise,  the  suni 
SSf  being  the  proportion  of  and  by  the  afore* 
sr  of  the  said  council  assessed  and  charged 
i  said  part  of  the  said  parish  of  Strood  which 
In  the  limits  and  jurisdiction  of  the  said  city 
ugh,  for  and  towards  a  fair  and  equal  borough 
be  nature  of  a  county  rate,  for  the  said  city  and 

made  and  levied  by  the  said  council"  &c. 
s.  Wood  and  Bass^  on  the  4th  January  1844, 
borough  rate  accordingly  on  the  said  part  of 
h  of  Siroody  for  the  sum  of  427/.  1 75.  O^d.  The 
lade  was  **  after  the  rate  of  Is.  2d.  in  the  pound." 
ntiff  was  assessed  thereto,  and  was  liable  to  be 
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SO  assessed  if  the  rate  was  duly  made.  The  case  then 
stated  an  order  by  the  town  council  for  a  watch  nte 
at  6d.  in  the  pound ;  the  portion  for  which  the  bo- 
rough part  of  the  parish  of  Strood  was  rated,  by  the 
order,  being  153/.  7s.;  and  also  warrants  from  the  cor* 
poration  to  Mr.  Lewisy  and  from  him  to  Messrs.  Wcoi 
and  Bassy  in  like  manner  as  already  stated  with  respect 
to  the  borough  rate.  Wood  and  BasSf  in  cooipliiDce 
with  the  warrant  received  from  Lewist  made  a  watch 
rate  for  160/.  9s.  Sd.  on  the  borough  part  of  the  parbk 
of  Strood.  This  was  at  the  rate  of  Qd.  in  the  poand 
The  plaintiff  was  assessed  thereto,  and  was  liable  as 
aforesaid,  if  the  watch  rate  was  duly  made. 

Neither  of  the  above  rates  was  signed  or  allowed  I7 
two  justices ;  nor  was  any  notice  of  either  of  tbempob- 
lished  on  the  door  of  any  church  or  chapel  within  the 
borough  part  of  the  parish  of  Strood^  although  there 
was  a  church  and  a  chapel  also  in  that  district. 

The  plaintiff  having  refused  to  pay,  two  several  dw 
tress  warrants  for  the  said  rates  were  issued  ag>iD^ 
him  by  the  defendants,  who  were  borough  magistrates* 
By  virtue  of  these  warrants  the  alleged  trespasses  wen 
committed. 

The  question  for  the  opinion  of  the  Court  was,  wbe* 
ther  the  defendants  were  liable  in  this  action : 

The  case  was  argued,  in  Easter  term  last  (^^ 
28d  {a) ),  by  Peacock  for  the  plaintiff,  and  Petersiorff^ 
the  defendants.     The  arguments  will  appear  suflSciently 

from  the  judgment  of  the  Court. 

Cur.  aio,  ^* 

(a)  Before  LorA  Denman  C.  J.,  Paiteion,  ITtghiman  tod  ErUJ^ 
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Lord  Denman  C.  J.  now  delivered  judgment  Queen^M  Bench. 

1847. 


[t  appears  to  us  tliat  the  order  of  the  town  council  for  ^" 

)orough  rate,  and  for  a  watch  rate,  were  valid,  and        Ailak. 
t  the.  defendants  have  shewn  a  good  justi6cation  for 
i  acts  complained  of. 

The  steps  required  under  stats.  5  Si6  JV.  4.  c.  76. 
12.,  and  55  G.  S.  c.  51.  ss.  1,12.,  and  6  cSc  7  W^.  4.  &  I 
c/.'c.  81.  ss.  1,  S.  have  been  taken.  Each  of  these 
ps  has  been  the  subject  of  objections ;  but  only  two 
s  sufficient  to  require  notice.  After  making  estimates 
a  borough  rate  and  a  watch  rate,  and  making  those 
:es,  and,  with  respect  to  entire  parishes,  ordering  the 
erseers  to  pay  their  quota  out  of  the  poor  rates, — with 
(pect  to  parts  of  parishes  within  the  borough,  in  respect 
ivbich  persons  have  been  appointed  to  act  as  overseers 
"  making,  levying  and  coliecdng  borough  and  watch 
•es,  the  town  council  ordered  such  persons  to  levy  and 
llect  the  quota  for  such  parts  respectively. 
It  is  objected  that  the  orders  do  not  expressly  mention 
U  they  are  to  make  rates :  but  an  examination  of  the 
^tutes  removes  the  objection.  By  stat  55  G.  S.  c.  51. 
12.,  an  order  of  justices  to  the  high  constable,  and  of 
11  to  the  overseers  of  parishes,  to  levy,  collect  and  pay 
unty  rates,  empowers  the  overseers  of  parishes,  and 
ecial  overseers  for  extra  parochial  places,  to  levy  and 
'se  by  an  equal  rate  or  assessment  such  sum  as  is  suf- 
*ent  to  raise  the  required  sum ;  and,[by  stat.  7  W.  4.  &  1 
'p^.c.  81.  s.  S.,  special  overseers  appointed  for  making, 
^yingand  collecting  borough  rates  have  the  like  powers 
*tcd  in  them  for  levying  and  collecting  borough  rates 
if  they  were  overseers  of  parishes.  The  order  to  levy 
Vol.  X*  n.  8.  z  z 


690 


Q.  B.    TRINITY  TERM, 


VohifM  X, 
1847. 

Cobs 

▼. 

Allah. 


and  collect,  according  to  the  1 2th  section  aboTe  men 
tioned,  empowers  to  levy  and  raise  by  a  rate. 

With  respect  to  entire  parishes,  the  quota  may  be  paid 
either  out  of  the  poor  rate  or  by  a  special  rate ;  and  there- 
fore, by  section  I  of  stat  7  «^.  4.  &  1  Fid.  c  81.,  above 
mentioned,  the  order  of  town  council  must  specify  one  d 
the  alternatives.  But  with  respect  to  parts  of  parbhes  there 
is  no  alternative ;  the  amount  can  be  collected  only  by  t 
special  rate;  and  an  order  on  a  person,  specially  appointed 
to  make  and  collect  borough  rates,  to  collect  a  gives 
amount,  orders  him  to  do  so  by  the  one  method  expressed 
In  his  appointment  The  town  council  ought  to  rtte 
the  amount  to  be  raised  from  each  part  of  the  parish. 
The  special  overseer  must  raise  it  by  the  powers  vested 
in  him  by  law,  or  pay  it  out  of  his  own  funds ;  and  the 
town  council  have  no  power  to  specify  what  assessment 
he  is  to  make.  Besides  rating,  the  town  council  maj 
order,  according  to  stat  7  fF.  4.  &  1  Vict.  e.Sl.s.U^ 
rate  to  be  made*  Their  orders  are  conveyed  to  overseen 
by  the  oflScers  representing  the  high  constable :  noir  their 
warrant  to  the  town  clerk  orders  him  to  order  the  ove^ 
seers  to  levy  by  an  equal  rate. 

Although  stat  7  W^.  4.  &  1  Via.  c.  Si.  recites  that 
overseers  had  no  power  to  make  a  borough  rate^  rt 
appears  by  the  above  review  that  they  had  the  power  t» 
raise  by  assessment  a  sum  sufficient  to  raise  the  soi" 
required.  The  warrant  of  the  town  council  to  the  towa 
clerk,  and  the  warrant  of  him  to  the  overseers  and 
special  overseers,  having  been  issued,  the  special  overseers 
for  the  part  of  Strood  within  the  borough  have  made » 
borough  rate,  at  l8.2d.  in  the  pound,  for  427t  llu^ 
the  estimate  and  order  of  the  town  council  being  at  1^ 
in  the  pound  for  365/.  Ss.  Orf.;  and  a  watch  rate^tf^' 
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in  the  pound,  for  160/.  9i.  Bd.^  the  estimate  and  order  of  Quem^t  Jhneh, 

1847 

the  town  council  being  at  6d.  in  the  pound  for  158i  7s. 1 

This  district  borough  rate  has  been  objected  to  on 
account  of  its  excess :  and  an  answer  has  been  offered 
that  a  lower  rate  would  not  be  sufficient  to  raise  the  sum 
required,  after  allowance  for  empty  houses  and  insolvent 
occupations.  We  have  not  come  to  an  unanimous 
opinion  upon  this  point :  nor  is  it  necessary ;  for  the 
watch  rate  is  free  from  this  objection ;  and,  if  either 
rate  is  valid,  it  will  support  the  warrant  of  distress  re- 
lating thereto,  and  maintain  the  defence  in  this  action. 
Therefore  our  judgment  will  be  for  the  defendants. 

Judgment  for  defendants  (a). 


(a)  Reported  by  H,  Damson^  Esq, 


WooLMER  and  Others  against  Toby. 

A  SSUMPSIT.    The  declaration  stated  that  on  1st 

September  1845  the  plaintiffs  had  agreed  together 

with  divers,   to   wit  150,  other  persons  to  endeavour 

to   form  and  establish  a  joint  stock  company,  to  be 

called  the  Direct  Exeter^  Phpnauth  and  Devonport  Rail' 


Saturday^ 
May  29tb. 

The  prospectus 
of  an  intended 
railway  com- 
pany contained 
fi  list  of  *'  Pro- 
visional direc- 
tors,** and  an- 
nounced that 
applications  for 
shares  were  to 
be  made  to 
**  ^  Provisional  Committee  of  Management"   A  committee  of  management,  with  a  chair- 
2|^»  was  subsequently  appointed  by  a  resolution  of  the  provisional  committee,  and  thence- 
''^^•nl  managed  the  affairs  of  the  company.    Defendant  made  an  application  for  shares  in 
jy  farm  prescribed,  which  contained  a  promise  to  pay  deposits,  and  received  a  letter  of  al- 
r^^Nnt  fi-om  the  secretary  of  the  Company,  stating  that  scrip  certificates  would  be  delivered 
'^  exchange  for  such  letter.     At  the  foot  of  the  letter  was  a  receipt  for  deposits  signed  by 
?||^tbeeoinpaoy*s  bankers.    The  form  of  receipt  purported  that  the  amount  payable  on 
^P^lB  had  been  received  *<  on  account  of  the  provisional  committee.'* 

^eld,  that  the  defendant's  contract  to  pay  the  deposits  was  made  with  the  provisional 
!^^ttee  at  large,  and  that  the  committee  of  management  could  not  maintain  an  action 
^  the  non-payment. 

Soint  of  the  provisional  directors  having  withdrawn,  and  other  persons  having  become 
^cii directors,  between  the  application  for  shares  and  the  allotment:  (Hmw, whether  de* 
'tndxnt  had  the  option  of  taking  or  refusing  tbc  ibares  allotted. 

z  z  2 


692 


Volume  X, 

1847. 

WOOLMKK 
V. 

Toir. 


Q.  B.   TRINITY  TERM, 

way  Company^  for  the  purpose  oF  forming,  making  and 
constructing  a  railway  from  Exeter  to  Plymoutk  and 
Devonport^  for  the  conveyance  of  passengers  and  goods; 
and  to  endeavour  to  obtain  an  act  of  parliament  for  that 
purpose ;  and  which  railway  could  not  be  made,  con- 
structed or  executed  without  the  authority  of  Parii 
ment ;  and  the  capital  of  which  proposed  G)mpaDy  wi 
to  consist  of   1,000,000/.,  to  be  divided  into  4O,00flC: 
shares   of  25/.   each,   and    upon   which   a  deposit  o*« 
2/.  125.  6d.  for  each  and  every  share  was  to  be  paitl 
and  which  deposit  was  to  be  paid  by  such  persons  re— ^ 
spectively  as  should  apply  for  and  to  whom  the  aaica 
shares  respectively  should  be  allotted  by  a  committee  ot^ 
management  of  the  proposed  Company.     That,  before 
and  at  the  time  of  defendant's  applying  for  shares,  anca 
also  at  the  time  of  making  his  promise,  as  hereinafter 
mentioned,  plaintiffs  formed  and  were  the  committer 
of  management  of  the  proposed  Company.     That,  o^ 
15th  October^  1845,  defendant  had  applied  to  plainti^* 
so  being  the  committee  of  management,  and  requested 
them  to  allot  him  fifty  shares  in  the  proposed  Compao] 
or  such  a  less  number  as  they  might  think  fit  to  a| 
proprinte  to  him :    And  thereupon,  on  15th  Decei»br^ 
1845,  plaintiffs,  at  the  request  of  defendant,  allotted 
him  forty  such  shares,  upon  certain  terms  then 
upon  by  and  between  plaintiffs  and  defendant,  that  is  t^ 
say,  that  a  deposit  of  2/.  125.  6rf.  upon  each  and  everjc: 
such  shares  should  be  paid  by  defendant  to  one  of  ce 
tain  bankers  then  appointed  and  agreed  upon  in  th^* 
behalf,  to  wit  &c.  (mentioning  several  bankers),  on  o^ 
before  20th  December  1845;   and  that  scrip  certificate^ 
should  be  delivered  by  the  proposed  Railway  Conipan/' 
in  exchange  for  a  certain  letter  of  allotment,  by  whicn 
plaintiff  notified  to  defendant  the  said  allotment  of  b' 
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bares,  and  the  receipt  at  foot  thereof  signed  by  one  of  Queen's  Bench. 

le   said  bankers ;   and    that   notice  •  should  be  gi^en  L— 

^  the   Company,    by   advertisement  or  circular,   of      Woolm»» 
I    tirqes  and   places  appointed  for  execution  of  the         7<*>^* 
iiamentary  deeds  of  the  Company,  when  the  scrip 
jid  be  delivered :  And  thereupon^  in  consideration  of 
premises,  and  that  plaintiffs,  at  defendant's  request, 
i^   to   wit  on  15th   December  1845,  promised  him 
Vilfil  the  said  terms  on  their  part,  defendant  then 
mised  plaintiffs  to  fulfil  the  said  terms  on  his  part. 
I    although  plaintiffs  were  always  ready  and  willing  to 
orm  the  said  terms  on  their  part,  and  although  the 
20th  December  elapsed  after  the  said  promise  of 
xidant  and  before  the  commencement  of  this  suit, 
defendant,  disregarding  his  said  promise,  did  not  nor 
lid,  on  or  before  the  said  20th  day  of  December^  pay 
my  or  either  of  the  said  bankers,  or  at  all,  the  said 
losit  of  2/.  12s.  6d,  per  share  &c.^ 
^leas.     1.  Non  assumpsit.     Issue  thereon. 
^  That  plaintiffs  had  not  agreed  together  with  the 
1  other  persons  to  endeavour  to  form  and  establish 
•  said  Joint  Stock  Company  in  the  declaration*  man- 
ned in  manner  &c.     Issue  thereon. 
S.  That  plaintiffs  did  not  form,  nor  were,  the  com« 
ttee  of  management  of,   the  proposed  company,  in 
^DDer  &c.     Issue  thereon. 

^  That  defendant  did  not  apply  to  plaintiffs,  or  re- 
est  them,  to  allot  to  him  fifty  shares  in  the  proposed 
^npany,  or  such  a  less  number  as  they  might  think 
to  appropriate  to  him  ;  nor  did  plaintiffs  allot  to  him 
ty  such  shares  upon  the  said  terms  in  the  declaration 
nDtioned  ;  nor  were  the  said  terms  agreed  upon  by  and 
tween  the  plaintiffs  and  defendant  in  manner  &c. 
ue  thereon. 
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5.  That  plaintiffs  were  not  always  ready  and  willi 
to  {)erform  the  said  terms  &c.     Issue  thereon. 

6.  That  plaintiffs  procured  defendant's  promise  by 
fraud  and  covin.  Replication,  traversing  the  plea;  and 
issue  thereon. 

On  the  trial,  before  Bol/h  B.,  at  the  Eteter  Spring 
assises,  1846,  it  appeared  that  the  plaintiflTs  were  th 
managing  committee  of  a  projected  railway  companr^ 
called  "  The  Direct  Exeter^  Plymouth  and  Dewnpor^ 
Railway  Company ^^  and  that  this  action  was  brought  t^ 
recover  105/.,  as  the  amount  of  deposits  payable  bjK 
defendant,  at  the  rate  of  21.  \2s.  6d.  a  share,  on  fort]^ 
shares,  allotted  to  him  under  the  following  drcom-^ 
stances. 

On  19th  September  1845,  the  Company  was  proti^tf 
sionally  registered  under  stat.  7  &  8  Fict.  c,  110.  Thei^-^ 
prospectus  was  in  the  following  form. 

^^  Direct  Exeter,  PbjmotUh  and  Devonport  Raitw^ 
by  Chudleighj  Ashburtofi  and  Buckfastleigh.  (Provbionalfc-  ^ 
registered,  pursuant  to  7  &  8  Fict.  c.  110.) 
«  Capital,  1,000,000/. 

"  In  40,000  shares  of  25/.  each.  Deposit  2/.  12f.  6^al 
per  share. 

Provisional  Directors." 

Then  followed  the  names  of  about  eighty  Provisiocsw 
Directors,  "  with  power  to  add  to  their  number,"  and  « 
description  of  the  line. 

^'  Applications  for  shares  may  be  made  through  ^' 
respectable  brokers,  in  the  annexed  form,  to  the  soil- 
citors  of  the  Company  and  to  the  secretary. 

^'  Form  of  application  for  shares. 

^'  To  the  Provisional  Committee  of  Management  ^ 
The  Direct  Exeter^  Plymouth  and  Devonport  BaHwoj* 
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I  request  you  will  allot  to  me  shares  of  25/.  Queen^t  Bench. 

in  the  above  railway;  and  I  undertake  to  apcept  ^ 

same,  or  such  number  as  you  may  appropriate  to      Woolmi* 

subject  to  the  regulations  of  the  Company ;  also  to         T<nr. 

the  necessary  legal  documents,  and  to  pay,  when 

ired,  the  deposit  of  2/.  125.  6d.  per  share." 

he  prospectus  did  not  contain  any  list  of  managing 

nittee;   nor  was  any  such  committee  established 

October.     On  the  4th  of  October  it  was  resolved, 

meeting  of  the  Provisional  Committee,  that  the 
e  of  the  members  of  the  Provisional  Committee 
Id  be  summoned  for  the  purpose  of  appointing 
r  alia)  a  committee  of  management.  And  at  a 
ing  of  the  Provisional  Committee,  held  on  the  7th 
'ztober^  it  was  resolved  ^^  that  the  number  of  the  com- 
^e  of  management  be  limited  to  twelve,  with  power 
]d  three  to  their  number ; "  that  the  plaintiflTs,  all 
lom  were  members  of  the  Provisional  Committee, 
Id  constitute  such  managing  committee ;  and  that 
plaintiff  Woolmer  should  be  the  chairman.  In  con* 
snceof  this  resolution,  the  plaintiffs  took  upon  them- 
s  the  management  of  the  affairs  of  the  Company, 
acted  in  the  character  of  a  committee  of  manage- 
:•  On  13th  October ^  defendant  sent  (addressed 
the  Provisional  Committee  of  management")  an 
ication,   in   the  prescribed   form,  for  fifty  shares. 

total  number  of  shares  applied  for  was  about 
00.  In  consequence  of  an  extraordinary  depression 
16  money  and  railway  share  markets,  the  allotment 
delayed  until  15th  December.  On  that  and  the  two 
wing  days,  the  allotment  was  proceeded  with ;  and 
It  36,000  shares,  and  no  more,  were  allotted.  On 
I  December^  a  letter  of  allotment,  containing  the 
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follo\^ing  terms,  was  sent  by  the  secretar)'  of  ihcCoac- 
pany  to  the  defendant. 

^*  Direct  ExeicTj  Pit/mouth  and  Deconpoii  Saiktni* 

*^  Sir,  —  I  am  instructed  to  acquaint  you  that  th» 

committee  have  allotted  you  forty  shares  in  the  aboT» 

undertaking,  on  which  a  deposit  of  2/.  I2s.  6d.  pershai> 

must  be  paid  to  one  of  the  undermentioned  bankers  or 

or  before  Saturdai/^  the  20th  day  of  December  iostaoP' 

The  plans,  sections,  &c.  have  been  duly  deposited,  ao» 

all  the  necessary  notices  published.     Scrip  certificati 

will  be  delivered  in  exchange  for  this  letter  and  tb 

receipt  at  the  foot  signed  by  one  of  the  bankers ;  ao' 

notice  will  be  given  by  advertisement  or  circular  of 

times  and  places  appointed  for  execution  of  the  parii 

mentary  deeds,    when    the  scrip   will    be   delivered 

(Signed.)    F.  G.  Farrant,  Sec.  pro  tem. 


e 
re 


It 


At  the  foot  of  the  letter  was  the  form  of  banker's 
ceipt :  **  Received,  on  account  of  the  Provisional  Coaz^^ 
mittee  of  The  Direct  Exeter^  Plymouth  and  Devonpo^^ 
Hailway  Company^  the  sum  of  pounds, 

account  for  to  them  on  demand."    Then  followed  t' 
names  of  bankers. 

The  defendant  and  all  the  other  allottees  made  defai 
in  payment  of  the  required  deposit ;  a  few  of  them  bo' 
ever,  at  the  commencement  of  the  following  year,  paid 
a  share,  to  the  **  Provisional  Committee"  at  their  reque^^ 
to  defray  the  expenses  incurred  by  them  on  behalf  oft 
Company.     The  undertaking  was  not  proceeded  with 
the  ensuing  session  of  parliament.    It  appeared  that,  k^* 
tween  the  defendant's  application  for  shares  and  the  alic?^* 
ment,  a  few  changes  had  taken  place  in  the  list  of  pr^ 
visional  directors,  some  of  those  whose  names  had  b^" 
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lished  in  the  prospectus  having  retired,   and  new  Queen*t  Bench. 

:tors  having  been  put  on  the  committee.  

Bveral  objectidns  were  taken  by  the  defendant  as  a      Woolme* 

V. 

ind  of  nonsuiU  The  principal  objections  were  that  Tosr. 
;x)ntract,  if  any,  was  with  the  Provisional  Committee 
irge,  and  not  with  the  committee  of  management ; 
there  was  no  contract,  inasmuch  as  there  had  been 
iges  in  the  body  of  the  Provisional  Committee  be- 
n  the  application  for  shares  and  the  allotment;  and 
the  total  number  of  shares  allotted  was  insuffi* 
.  (a).  The  learned  Judge  gave  leave  to  move  to 
r  a  nonsuit  on  these  objections.  The  only  question 
to  the  jury  was,  whether  the  plaintiffs  had  made 
lUotment  in  reasonable  time,  the  learned  Judge  say- 
hat  be  £ould  not  see  that  the  delay  was  unreason- 
Verdict  for  plaintiffs. 

inglake  Serjt.,  in  Easter  term  1846,  obtained  a  rule 
for  a  nonsuit  according  to  the  leave  reserved,  and 
rrest  of  judgment,  and  also  for  a  new  trial  on  the 
nds  of  misdirection,  and  that  the  verdict  was  against 
snce.     In  Easter  term  last  (&), 

nraoderand  Greenwood  shewed  cause,  and  contended, 
respect  to  the  question  whether  the  committee  of 
agement  were  the  proper  plaintiflTs  (which  was  the 
point  decided  by  the  Court),  that,  the  defendant's 
ication  having  been  addressed  to  ^^  the  Provisional 
tnittee  of  Management^^^  the  letter  of  allotment  in 
rer  must  be  taken  to  have  come   from  the  same 


'  On  this  point  Fwc  v.  Clifton^  6  Bing,  "776,  was  cited  on  the  sul>* 

mt  motion. 

'  ^pril  26tb.     Before  Lord  Denman  C.  J.,  Patteson,  Williams  and 

Js. 


698  Q.  B.   TRINITY  TERM, 

Volume  X.     committee,  and  that  the  contract,  therefore,  was  made 
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WooLMEK      qP  deposits  to  the  account  of  the  provisional  committee 
ToBr.        ^vas  a  subordinate  matter  of  account,  merely,  and  im- 
material.    That,  although  the  plaintifis  were  agenti,  it 
could  not  be  shewn   who  was  their  principal,  or  by 
whom  the  defendant  could  be  sued,  if  not  by  the  plain* 
tiffs.     That  such  an  action  was  always  maintainable  by 
those  with  whom  the  contract  was  made,  although  otbert. 
might  be  interested  in  it ;   Skinner  v.  Slock  (a),  Ua/^ 
V.  Archbcnde  (b\  and  Mawman  y.  Gilleti  (c),  there  cited  s. 
and  that  no  prejudice  could  arise  to  any  right  of  set 


Kinglake  Seijt  and  Montagu  Smiihj  contra.    If 
prospectus  had  not  directed  applications  for  shares 
be  made  to  *'the  Provisional  Committee  of  ManagemetU^ 
there  could  be  no  difficulty  in  the  case.   But  these  wo 
did  not  signify  a  managing  committee  as  a  body  distinc^ 
from  the  provisional  directors  at  large.      When 
prospectus  issued,  no  separate  committee  of  manage==^ 
ment  was  in  existence :  it  was  afterwards  appointed  by  tb 
provisional  directors,  and  was  made  up  entirely  of  mei 
bers  selected  from  their  own  body.     This  shews 
applications  were  to  be  made  to  the  provisional  coi 
mittee  at  large ;  and  it  appears  by  the  form  of  reoeipi 
that  the  allotment  was  made  by  the  same  committer 

Secondly,  even  if  the  committee  of  management 
a  distinct  body,  they  were  agents  at  the  utmost,  andcano^^ 
maintain  this  action  ;  Evans  v.  Evans  {d)  :  and  the  cas^ 
would  not  be  varied  if  the  deposits  had  been  made  pay 
able  to  them ;  Pigoit  v.  Thompson  {e).   The  names  of  the 


*r 


<a 


(a)  4  J?.  ^  Aid,  437.  (6)  2  Taunt,  384. 

(c)  2  TawU,  325,  note  (a).  ((Q  3  ^  $•  £L  lS2i  |^ 
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bers  of  the  committee  of  management  were  not  QueetVi  Bene/t, 

osed;    and,   if  they  can  be  called  agents  in  the _* 

>cr  sense  of  the  term,  the  case  is  that  of  an  unascer-  Woolmk*^ 

'  V. 

td  agent  whose  principal  is  known  :  such  an  agent  '^'^*^* 
iot  insist  that  the  contract  was  with  himself. 

Cur»  adv.  vulL 


ord  Denman  C.  J.  now  delivered  the  judgment  of 
Court. 

I  this  case,  first,  the  prospectus,  and  certain  reso- 
»ns,  shewing  a  provisional  committee,  and  a  part 
sof  as  committee  of  management,  and  directing 
ications  for  allotments  to  be  directed  to  the  com- 
se  of  management,  and,  secondly,  the  application  of 
defendant  so  directed,  and,  thirdly,  the  answer  an- 
icing  the  allotment  from  that  body,  were  relied  on 
the  plaintiffs  to  prove  an  express  contract  with 
1,  being  the  committee  of  management.     On  the 

of  the  defendant  it  was  contended  that  his  appli* 
in  for  shares  was  made  to  the  general  body,  and 

to  the  committee  of  management  as  a  part  of  that 
^  appointed  for  convenience  of  communication,  but 
IS  having  separate  rights  or  powers.    And,  to  support 

he  argued  that  applications  to  be  admitted  to  a 
•  undertaking  would  be  swayed  much  by  considering 

were  joined  therein,  and  that,  in  this  case,  between 
application  and  allotment  some  names  had  been 
drawn  from  the  provisional  committee,  and  some 

been  added,  and  that  after  such  a  change,  which 
'  have  materially  altered  his  view,  he  ought  to  have 
option  of  taking  or  refusing  the  allotted  shares. 
)pon    considering    these   facts   we   think   that    the 
Dtifl^  have  not  proved  the  defendant's  contract  to 
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have  been  n^.ade  iiith  them';  and  that  a  nonsuit  ought 

to  be  entered. 

The  defendant  objected  also  to  the  time  of  the  allot 

ment,  and  the  change  that  had  occurred  in  the  stati 

of  the  company  between  that  time  and  the  time  of  hi 

application  ;  and  we  think  there  was  great  weight  in  tb< 

objection,  as  well  as  in  the  question,  whether  the  defeod 

ant's  proposal  was  accepted  under  the  circumstances  ii 

reasonable  time :  but  these  are  rather  grounds  for  ne 

trial  than  nonsuit ;  and  we  do  not  enlarge  on  theO) 

defendant  is  entitled  to  his  rule  absolute  on  the  oibi 

ground. 

Rule  absolute  for  a  nonsuit  [i 

(a)  Reported  by  IL  Dttvison,  Esq. 


.1 


ile 


IS 


■a 


'). 


StUurdajfi 
May  29th. 


The  Queen,  on  the  Prosecution  of  the  Poor 
Commissioners,  against  The  Overseers  of  t 
Poor  of  the  several  Townships  comprised 
the  Oldham  Union. 


w 

n 


TLf"ANDAMUS.     Tlie  writ  recited  an  order  of 
Poor  Law  Commissioners,  of  14?th  January  IBS' 


The  Poor  Law 
Commissioners 
have  jurisdic- 
tion to  order  '       '  %_      r\i  n 

tiiat  the  over-      constitutmg  the  Oldham  union,  comprising  several  tow 
townships  com-  ships;  and  another  Order  of  15th  3Mtw«7/i^r  1845,direct^^ 

prised  in  an 
union  shaU 
appoint  a  re- 
turning officer 
for  an  election 
of  guardians. 
SembfCf  per 
Lord  Den-  i  .  i        •         i  i        .  ^ 

man  C.  J.,  du-    the  Said  union,  but  that  it  was  expedient  that  the  mode 

hitante  Cote- 

ridge  J.f  that, 

if  an  order  of  the  CommisMoners  be  on  a  subject  matter  within  their  general  jansd\cU<fOi 

its  legality  in  other  respects  can  be  questioned  only  on  remoral  by  certiorari,  and,  in  defiult 

of  such  remorali  a  mandamus  will  go  to  enforce  it. 


to  the  guardians  of  the  poor  of  the  Oldham  union,  at  '^ 
churchwardens  and  overseers  of  the  poor  of  the  sever*^ 
townships,  reciting  the  former  order,  and  that,  by  reasc:'* 
of  default  of  election,  no  elective  guardians  exbted  ^^ 
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iductlng  such  election  as  prescribed  in  the  said  first 
Dned  order  should  be  altered  in  the  manner  therein- 
»et  forth ;  and  by  which  last  mentioned  order  the 
lissionersi  under  the  authority  oF  stat.  5  &  6  Vict. 
(a\  directed  that  an  election  of  guardians  for  the 
I  townships  &c.  in  the  said  union  should  forth- 
take  place,  and  under  the  authority  of  the  same 
^scinded  the  provisions  of  the  first  order  respecting 
ection  of  guardians,  and  ordered  ^^  that  the  over- 
of  the  poor  of  the  several  townships  comprised  in 
id  union  should,  on  the  22d  December  then  next, 
It  the  Town's  office,  Oldham^  and  appoint  some  fit 
)mpetent  person,  being  a  barrister  at  law,  or  a  soli- 
>r  an  attorney,  to  be  the  returning  officer  at  such 
»n."  The  writ  then  set  out  that  the  overseers  of  the 
lid  not  appoint  any  returning  officer,  and  still  re- 
to  do  so,  and  that  there  were  still  no  elected  guar* 
and  commanded  the  overseers  to  obey  the  last 
)ned  order,  and  appoint  such  returning  officer, 
verseers  returned,  amongst  other  matters,  that  the 
was  not  made  under  and  by  virtue  of  the  recited 
'  act  of  parliament,  &c.;  and  that  it  was  not  stated 
1  whether  the  returning  officer  was  to  be  paid,  nor 
is  office,  nor  were  the  limits  and  places  wherein  it 
'  be  exercised,  properly  defined,  &c.  Tlie  Com- 
ners  pleaded  to  this  return,  setting  out  the  order 
jth. 

nurrer  to  the  plea,  assigning  several  causes,  of 
the  principal  were  those  suggested  in  the  return. 

hett^  in  support  of  the  demurrer.     It  is  intended 
s  one  point  only  :  whether  tlie  order  to  appoint  a 


184.7. 

Tlie  QuiKK 

V. 

Orerseers  of 

Of.DHAM 

Union. 


(a)  See  sect.  11. 
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!__  you  raise  that  point,  without  having  brought  up  the 

The  QoMK  order  by  certiorari  ?]     It  is  an  objection  to  the  writ  of 

Overseers  of  mandamus,  as  well  as  to  the  order.  [Lord  Denman  C  J. 

Oldham 

Union.        But  is  not  the  writ  good  prima  faci^,  unless  you  ha?e 
taken  objection  to  the  order  in  the  regular  manner?] 
By  Stat.  4  &  5  W.  ^.  c.  76.  s.  105.  orders  of  the  Poor 
Law  Commissioners,  which  are  removed  by  certiorari, 
are  to  be  obeyed,  unless  and  until  they  are  declared  il* 
legal  by  the  Court.     But  the  section  does  not  prescribe 
that  those  which  are  not  removed  by  certiorari  are  to  be 
obeyed  {a).     The  words  are  <^  unless  and  until,"  not 
"  unless."  Sect.  98  provides  against  disobedience  tosnch 
orders  only  as  the  Commissioners  may  lawfully  make* 
It  does   not  specify  any  exclusive   manner  in  whid^ 
their  legality  is  to  be  questioned.    To  put  an  extreia^ 
case,  suppose  an  order  made  to  do  something  wh(dl'^ 
without  the  sphere  of  the   Commissioner's  authori^S 
[Lord  Denman  C.  J.     A  distinction  must  be  taken  b«2 
tween  orders  on  matters  out  of  their  jurisdiction,  an— 
improper  orders  on  matters  within  their  jurisdictions- 
Here,  no  such  officer  as  a  returning  officer  is  named  i^ 
the  act ;  nor  would  the  constituting  such  an  officer 
within  the  general  enumeration  of  subjects  of  orders 
sect.  1 5.     [^Erle  J.     By  sect.  40,  the  votes  for  guardi 
are  to  be  *^  given  or  taken  in  writing,  collected,  and 
turned  in  such  manner  as  the  said  Commissioners  sb  ^wf 
direct ;  **  they  may  therefore  direct  the  appointment   <« 
an  officer  to  return  them.] 

Tomlinson,  contra,  was  not  called  upon. 

(o)  See  Regina  v.  Churchwardens  and  Oi^erseers  of  Bangor,  MSkik,h^^' 
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The  QuxxN 

V, 

Overseers  of 

Oldham 

Union. 


Lord   Dknman  C.  J*     I  think  the   Commissioners  Queen*i  Sench. 

arly   have   authority   to   make  this  regulation.      If,  * 

eed,  it  can  be  shewn,  on  the  face  of  an  order,  that  it 
rports  to  do  something  altogether  out  of  the  Commis- 
lers'  jurisdiction,  such  an  order  must  fall  of  itself. 
t,  undoubtedly,  that  which  we  are  now  considering  is 
bin  their  general  powers.  It  is  a  method  which  they 
^e  taken  of  putting  into  execution  powers  which  they 
doubtedly  possess.  If  they  have  chosen  a  wrong 
ithod,  it  can  be  questioned  only  on  removal  by  certiorari. 


Patteson  J.  By  stat  4?  &  5  fF.  4.  c.  76.  s.  40.,  the 
)inmissioners  have  power  to  direct  the  manner  in  which 
tes  at  the  election  of  guardians  shall  be  returned.  And 
sect.  46  they  may  direct  the  guardians  to  appoint  paid 
cers,  for  the  purposes  there  specified,  and  for  '^  other- 
e  carrying  the  provisions  of  this  act  into  execution  {a),'* 
cnbining  those  two  enactments,  it  appears  to  me  that 
order  is  justified. 


•^OLERiDGE  J.  I  entertain  some  doubt  whether  the 
action  could  not  be  taken  in  this  form,  if  good.  I 
^k,in  all  probability,  the  legislature  intended  that  such 
^I'der  as  this  should  only  be  questioned  on  certiorari ; 
'  I  am  not  satisfied  that  the  words  of  sect.  105  have 
*  effect  Very  distinct  language  is  required,  to  take 
^y  the  right  of  refusing  to  do  things  illegally  ordered. 

Ehle  J.  I  think  that  the  necessary  power  to  make 
^  order  is  given  by  sects.  40  and  46.     I  suppose  it 

(«)  Tomlimon  referred  to  stat.  7  &  8  Ficl,  c,  101.  s.  20.,  in  which  « the 
^ing  officer,**  at  an  election  of  guardians,  is  mentioned  as  an  existing 
Beer. 
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184^7. 


give  such  a  direction  to  the  overseers  of  a  parish :  and  I 
The  QaiKM  can  see  no  reason  why  they  may  not  equally  order  the 
Overseen  of    guardians  of  an  union  to  concur  in  such  an  appoint- 

OLnHAH 

Union.        nient. 

Peremptory  mandamus  awarded  [a). 

(a)  Reported  by  H.  Menvxte,  Esq. 


June  ist. '  KoBSON  against  Oliver  and  Another. 

To  a  declar-       T^EBT  in  150/.  for  goods  sold  and  delivered,  and  oe 

ation  for  floods     JL/ 

sold,  the  de-  an  account  stated. 

fendant  pleaded 

that  he  trans-  Plea  4.     As  to  SO  much  of  the  causes  of  action  as  rfr> 

[?ff  promiswly  ^^^^  ^®  ^^®  ^um  of  45/.,  parcel  &c. :  that,  after  the  accruing 

x^ndTco^&c.  ^^  ^^^  ^^^^  causes  of  action  in  the  introductory  part  of 

vhith  plaintiff  \\{[^  pj^a  mentioned,  and  before  the  commencement  of 

accepted  on  ac- 
count of  the        this  suit,  to  wit  on  14-th  Aprils  184-6,  defendants  trans- 

debt,  and  that 

plaintiff  did        ferred  and  delivered  to  plaintiff,  for  and  on  account  of 

not,  within  area-     i  .j  r      ,-»  i     n  «         .         . 

sonabie  time,  the  said  sum  OX  ^51.  and  all  causes  of  action  m  respeet 

RepiiTationT  thereof,  divers,  to  wit  five,  promissory  notes  of  and  bfr 

btfore^the*'*''^*^  longing  to  the  defendants,  and  of  which  defendants  then 

transfer,  and  yfere  the  bearers  and  entitled  to  demand  payment :  tiwt 

without  the  '    "^ 

knowledge  of      is  to  sav,  four  Certain  promissory  notes  by  each  of  wbick 

plaintiff,  L.  and  '^  ^^  f  ^ 

Co. "  became     Certain    persons   therein   described  by  the  name^  sljte 

and  were  bank- 
rupts and  in-       and  firm  of  Zra/^a;?!  Sr  Compant/y  promised  to  pa;  to  i 

thauhey  ••'con-  Certain  pei'son  therein  described  as  Mr.  F.  Gr^ory,  or 

tinucd  such 

bankrupts  **  &c.,  and  unable  to  pay  the  notes :  that  afterwards,  and  before  a  reasonthl?  ^ 
for  presentment,  plaintiff  discovered  the  bankruptcy,  and  that,  within  a  reasonable  ob* 
after  such  discovery,  &c.,  he  p^ave  defendant  notice  of  the  premises,  and  offered  to  retin* 
tiie  notes:  rejoinder,  that  plaintiil*  did  not  give  the  notice  till  after  the  espiratioa  ^* 
reasonable  time  for  presenting;  the  notes  for  payment      Demurrer. 

Held  that  plaintiff  was  only  bound  to  give  such  notice  within  a  reasonable  tiae  v^ 
he  acquired  the  knowledge,  and  not,  necessarily,  before  the  eipiration  of  time  for  prei^ 
menu     Judgment  for  plaintiff. 
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larer,  10/.  on  demand,  at  a  certain  place  therein  named,   (tutenU  9mcA. 

1 847. 
wit  at  Dover  in  the  county  of  Kent,  or  at  a  certain  * 

her  place,  to  wit  in  London^  that  is  to  say  at  a  cer-        Row©* 

in  place  there  known  as  the  banking  house  of  Messrs*        Outek. 

ametts,   Hoare  4*  Co.^   bankers,   London  ^  and  also 

certain  other  promissory  note  whereby  &c«  (de- 
ribing  a  note  by  which  Latham  4*  Co.  promised  to  pay 

Gregory^  or  bearer,  5/.  on  demand,  at  Dover,  or  at 
e  banking  house  of  Barnetts,  Hoare  4*  Co.,  bankers, 
Tfidon) :  and  the  plaintiff  then  accepted  and  received 
e  said  promissory  notes  for  and  on  account  of  the  said 
m  of  45/.,  and  all  causes  of  action  in  respect  thereof, 
hat  plaintiff  did  not,  nor  did  any  other  person,  within 
reasonable  time  of  the  said  transfer  and  deliyery,  or  at 
ly  time  before  the  commencement  of  this  suit,  present 
e  said  promissory  notes,  or  any  of  them,  to  the  said 
rsoos  therein  described  as  Messrs*  Latham  4r  Co.,  or 
any  person  on  their  behalf,  at  Dover  aforesaid,  or  at 
e  said  banking  house  at  London  aforesaid,  or  at  any 
her  place ;  nor  was  any  demand  of  the  said  sums  of 
raey  in  the  said  notes  respectively  mentioned  made  by 

on  behalf  of  the  plaintiff,  or  at  all,  upon  the  said 
'essrs.  Latham  4*  Co.,  or  any  person  on  their  behalf,  at 
iner   aforesaid,  or   at  the  said  banking    house,  or 

any  other  place,  within  a  reasonable  time  after  the 
id  notes  were  so  transferred  and  delivered,  or  at 
ly  time  before  the  commencement  of  this  suit.  Veri- 
cation. 

Replication  to  plea  4.     That,  after  the  making  ot 
ie  said  notes,  and  on  the  day  before  the  same  were  so 
"HQsferred  and  delivered  by  defendants  to  plaintiff  as- 
'  the  fourth  plea  mentioned,  to  wit  on  IStli  April  1846, 
^e  siMd  Messrs.  Latham  4*  Co.  became  and  were  bank- 
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nipts  and  insolvent,  and  wholly  unable  to  pej  tke 
said  notes  or  any  or  either  of  them  or  any  part  thereof, 
and  they  continued  such  bankrupts  and  insdvent  and 
wholly  unable  to  pay  the  said  notes  or  any  or  ather  kc. 
until  at  and  after  the  time  when  plaintiff  tendered  lod 
offered  to  return  to  defendants  the  said  notes,  and  vDtil 
defendants  refused  to  take  the  same  back,  as  heretfter 
mentioned,  and  from  thence  hitherto ;  nor  would  idj 
person  or  .persons  on  their  behalf  at  any  time  dorii^ 
the  time  i^oresaid  have  paid  the  said  notes  or  an j  or 
either  &c.    That,  before  or  at  the  time  of  the  saiA 
transfer  and  delivery  to  him  of  the  said  notes,  th» 
plaintiff  had  not  notice  or  any  knowledge  whatever  diaC 
the  said  Messrs.  Latham  ^  Co.  had  so  become  bssk-^ 
rupts  or  insolvent,  or  that  they  were  unable  to  psj  lh0 
said  notes  or  any  or  either  &&    That  afterwards,  and 
before  a  reasonable  time  had  di^ed  after  the  said 
transfer  and  delivery  of  the  said  notes  to  the  plsinti^ 
for  the  presentment  of  the  same  to  the  said  Msssm** 
Latham  4^  Co.  or  to  any  person  on  their  behalf  »^ 
Dover  aforesaid,  or  at  the  said  banking  house  at 
aforesaid,  or  elsewhere,  for  payment  thereof,  to  wit 
18lh  April  1846,  plaintiff  for  the  first  time  discovcrei^ 
and  had  notice  or  knowledge  of  the  said  Messrs.  Laiia^ 
4r  Co.  having  so  become  bankrupts  as  aforesaid,  or  o^ 
their  being  so  insolvent  or  so  unable  to  pay  the  saB» 
notes   as  aforesaid.      That   within  a  reasonable  tiif^ 
after  such  discovery,  and  after  they  so  had  notice  (^ 
knowledge  of  the  said  facts  or  of  any  or  either  of  theoff 
and  before  the  commencement  of  thb  suit,  to  wit  o0 
20th  April  1846,   plaintiff  gave  defendants   notice  cf 
the  premises ;   and,   being  holder   of  the  said  noCc^ 
then  tendered  and  offered  to  defendants  to  retiu*  ^ 
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up  to  them  the  said  notes,  and  requested  de*  QimmU  Smtch. 

iAnta  to  pay  plaintiff  the  said  sum  of  45/.,  parcel  •■^^ 

Xut  defendants  then  and  from  thente  hitherto  ttoisox 
2  ^inrholly  refused  to  accept  or  receive  back  the  said  Otma. 
t9  or  any  or  either  of  them,  or  pay  to  plaintiff 
said  sum  of  45/.,  parcel  &c#  And  plaintiff  further 
^  t.Iiat,  had  the  said  notes,  or  any  or  either  of 
n^  at  any  time  after  the  said  Messrs.  Latham  4*  Co. 
^tne  bankrupts  or  insolvent  or  unable  to  pay  the 
^e  as  aforesaid,  or  after  the  said  transfer  and  delivery 
>^of  by  defendants  to  plaintiff  as  aforesaid,  been 
^^ented  to  the  said  Messrs.  Laiham  4*  Co^  or  to 
^    person  on  their  behalf,  at  Daoer  aforesaid  or  at 

Said  banking  house  at  London  aforesaid,  or  at  any 
^¥  place,  for  payment  thereof,  the  same  would  not, 

^ould  any  or  either  of  them  or  any  part  thereof^ 
"^  been  paid  by  the  said  Messrs.  Latham  4*  Co.,  or 
^liiy  person  or  persons  on  their  behalf  or  otherwise; 
the  defendants  sustained  no  loss  or  damage  what- 
^  by  the  nonpresentment  of  the  same  to  the  said 
Bi^rs.  Latham  4*  Co^  or  to  any  person  on  their  be- 
•»  at  Daoer  aforesaid  or  at  the  said  banking  house  &c., 
^tiierwise,  for  payment  thereof;  of  which  premises 
^^dants  also,  at  the  time  of  the  said  tender  and  offer 
c^^eliver  and  deliver  up  to  them  the  said  notes  as 
"^^said,  had  notice.  Verification, 
^^joinder.'  iThat  defendants  were  the  holders  of  the 
I  notes,  as  in  the  fourth  plea  mentioned,  in  the 
tilar  course  of  business ;  and  that,  so  being  such 
^ders,  they  transferred  and  delivered  the  said  notes 

plaintiff,  as  in  the  said  plea  mentioned,  in  the  like 
gnlar  coarse  of  business,  and  in  the  sincere  and  bona 
^^  belief  and  expectation  that  the  said  notes  and  each 
f  tbem  would  be  duly  paid  and  honoured  upon  the 
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same  being  presented  for  payment  according  to  the 
tenor  &c.  thereof;  and  that  defendants  had  not  at  the 
time  of  the  delivery  or  transfer  of  the  said  notes  to 
plaintiff,  nor  at  any  time  before  plaintiff  gave  defend- 
ants the  said  notice  in  the  said  replication  alleged  to 
have  been  given  by  plaintiff  to  defendants,  or  before 
he  so  tendered  and  offered  to  return  and  deliver  ap  the 
said  notes  as  in  the  replication  mentioned^  any  know* 
ledge,  notice,  belief  or  suspicion,  or  any  reason  to  knov, 
suspect  or  believe,  that  the  said  Messrs.  IxUAam  Sf  Co. 
had  become  or  were  bankrupts  or  insolvent,  or  nnaUe 
to  pay  the  said  notes  or  any  of  them,  or  that  the  sud 
notes  or  any  of  them  would  not  be  duly  honoured  and 
paid ;  nor  had  any  fiat  or  fiats  in  bankruptcy  then  issued 
against  the  said  Messrs*  Latham  4*  0)»    And  defend- 
ants  further  say  that  plaintiff  did  not  give  defendant! 
the  said  notice  in  the  said  replication  allured  to  hate 
been  given  by  plaintiff  to  defendants,  or  any  notice  o( 
the  premises  in  that  replication  mentioned,  or  of  any 
part  thereof,  until  after  the  expiration  of  a  reasonable 
time  for  the  presentment  for  payment  of  the  said  notes i 
nor  did  plaintiff  tender  or  offer  to  return  or  deliver  up 
to  defendants  the  said  notes  or  any  of  them,  or  reqoest 
defendants  to  pay  plaintiff  the  said  sum  of  45/*i  at  any 
time  after  the  said  transfer  and  delivery  of  the  said 
notes  to  plaintiff,  and  before  the  expiration  ofsaca 
reasonable  time  as  last  aforesaid*     Veriflbation. 

Demurrer,  assigning  for  causes,  among  others,  that  the 
rejoinder  did  not  sufficiently  confess  and  avoid,  or  deo/f 
the  matters  in  the  replication,  and  was  improper  and  id** 
material,  and  was  double,  inasmuch  as  it  traversed  both 
the  tender  and  the  notice  of  the  premises  stated  in  tn^ 
replication.     Joinder. 

Plea  5.  As  to  so  much  &c.  (45/.,  parcel  &c^  ^  ^ 
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plea  4),  that  after  the  accruing  Sec,  and  before  the  com*  QueenU  Senekt 
mencement  of  this  suit,  to  wit  on  &c.,  defendants  trans* 

ferred  and  delivered  to  plaintiff,  for  and  on  account*of       Hx)«sox 

▼• 

the  said  sum  of  45/.  and  all  causes  of  action  in  respect  Ouna. 
thereof  divers,  to  wit  five,  promissory  notes  of  and  be- 
longing to  defendants,  and  of  which  defendants  then 
were  the  bearers  and  entitled  to  demand  payment,  that 
is  to  say  &c.  (promissory  notes  described  as  in  last  plea)* 
And  plaintiff  then  accepted  and  received  the  said  pro- 
missory notes  in  this  plea  mentioned  for  and  on  account 
of  the  said  sum  of  45/.,  and  of  all  causes  of  action 
in  respect  thereof.  And  defendants  further  say  that 
no  due  or  sufficient  notice  of  the  dishonour,  or  any  no- 
tice of  the  dishonour,  of  the  said  notes  in  this  count 
mentioned,  or  any  of  them,  has  been  given  to  defendants. 
Verification. 

Replication  to  plea  5,  excusing  presentment  in  the 
same  terms  as  the  replication  to  plea  4. 

Demurrer  on  several  grounds ;  the  principal  being 

that  the  replication  neither  confessed  and  avoided  nor 

denied  the  plea,  and  left  it  uncertain  whether  plaintiff 

intended  to  excuse  notice  of  dishonour,  or  to  allege  that 

sufficient  notice  of  dishonour  had  been  given :  if  the 

briner  was  intended,  then  the  matter  alleged  by  way 

of  excuse  was  insufficient:  if  the  latter,  the  replication 

should  conclude  to  the  country*     Also,  that  it  did  not 

***^  any  proceedings  in  bankruptcy  or  insolvency,  or 

"^t  any  such  fact  was  known  to  defendants,  or  that  any 

^^  had  issued  &c.,  before  plaintiffs  gave  the  notice 

^^tioned  in  the  replication*     Joinder* 

Coding  claimed  to  begin,  on  the  ground  that,  where 
^^re  were  cross  demurrers  by  plaintiff  and  defendant, 
^Q  plaintiff  ought  to  begin,  and    that  the  G>urt  of 
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Exchequer  had  so  held  (a).  But  JTie  Court  directed 
Rew^  for  the  defendants  (who  had  demurred  earliest),  to 
begin  (i). 

Rewj  for  the  defendants.  The  question  on  tbe 
joinder  to  the  replication  to  the  fourth  plea  is  a  substaiH— ' 
tial  one :  whether,  where  presentment  of  a  note  for  paj" 
ment  is  excused,  and  the  party  holding  oflfers  to  rem 
it,  that  offer  to  return  must  be  before  the  time -for 
sentment.  But,  independently  of  this,  the  questioo  i 
whether  the  replication  to  either  plea  contains  any  so 
cient  excuse  for  non-presentment  The  first  point 
considered  in  Turner  y.  Stones  {c),  where^  bowefcr,  5^ 
was  only  established  that  in  cases  where  a  party  holes'** 
ing  notes  need  not  present  them  at  a  banker's  he  m 
return  them  promptly.  The  doctrine  to  be  derived  Gn> 
Camidge  v.  AUer^{d)^  Henderson  y.  jlpplikm(t 
Rogers  v.  Langford{g)  is,  that  the  necessi^  for  pr 
sentment  is  dispensed  with,  if  the  party  receiving 
notes,  on  hearing  of  the  stoppage,  should  offer  within  d 
time  to  return  them.  And  in  Camidge  v.  AUeidnf{i) 
question  of  due  time  was  considered ;  and,  altboogh 
bolder  returned  the  notes  a  week  only  after  the  stoppage 
and  no  loss  was  shewn  to  have  resulted  to  the  defendao^ 
from  the  delay,  yet  the  holder  was  deemed  not  entitled  to 
recover*  The  dicta,  in  all  those  cases,  are  in  favour  of 
the  defendant  here.  In  Story  on  Bills  ofRxchange^  §  476y 
the  rule  is  laid  down  distinctly  as  to  bills.  Wbecber 
'^  a  bill  be  payable  by  a  private  person,  or  by  a  baobo 


'cr. 


(a)  See  IFtZfianuT.  Joummt^  IS  1/1  jr  fF.  188. ;  &  C  (mSmrsan^ 
on  this  point),  2  BovoL  (f*  L,  212. 

(6)  See  HiHon,  ▼.  Lord  Gra>wiU$f  S  Q.  B,  701.  710. 
(c)  1  DcwL  ^  L.  122.  (d)  6B.4:C  S7S. 

(#)  CkiityamBiOif  S36f  7.  9Ui  ed. 
(f)  1  C  |r  ir.eS7.;  &  a  3  2>r.  654. 
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nust  be  presented  for  payment  at  the  proper  time  Qvttn'i  SewA. 

place,  exactly  as  if  there  had  been  no  bankruptcy,    ' 

insolvency,  or  stoppage  of  payment  of  the  drawee."  Romok 
I  tlie  rule,  as  to  dispensation  with  this  necessity,  which  Outir. 
scune  author  lays  down  (ibid.)  is  that,  if  the  bank- 
,  insolvency,  or  stoppage  of  payment  *^  takes  place 
presentment  can  be  made  for  payment,  and  the 
l^r,  before  the  time  for  the  presentment  expires, 
rs  to  return  it  '*  (the  bill)  "  to  the  party,  from  whom 
hcu  received  it,  and  the  latter  refuses  to  take  it 
k^'*  &a,  *'  such  conduct  will  dispense  with  the  ne« 
lity  for  any  such  presentment."  But  there  is  no  alle« 
ion  here,  in  the  replication  to  the  fourth  plea,  of  any 
nr  to  return,  or,  in  the  replication  to  the  fifth  plea, 
c^Tiy  notice  of  dishonour,  before  the  time  for  pre- 
tment  had  expired.  The  doctrine  of  dispensation 
h  allegations  of  notice  in  these  cases  seems  to  have 
■en  from  a  principle  of  convenience ;  and  it  would  be 
7  dangerous  to  carry  it  beyond  existing  limits; 
*"<»•  v.  Flcnoer{a)j  Bowes  v.  Hcwe{b).  Esdaile  v. 
i**en^  (c)  is  to  the  same  effect.  Moule  v.  Broom  (d) 
^^s  that  the  strictness  required  as  to  time  of  present- 
^^t  is  not  dispensed  with,  in  the  case  of  a  cheque 
y^ble  to  bearer,  by  the  circumstance  that  the  name 
^lie  party  sought  to  be  charged  is  not  on  the  cheque. 
^?he  replication  is  also  defective  in  not  ailing  the 
^loruptcy  of  Latham  Sf  Co.  in  the  regular  manner,  by 
^tJng  the  proceedings. 

further,  as  to  the  causes  assigned  for  demurrer,  either 

(a)  \e  M.iW,  743.  (6)  5  Taunt,  sa 

(e)  11  .Eosf,  114. 

((/)  4  New  Co,  266.  See  Robinson  ▼.  Hawktfimi^  9  Q.B.  52.  57.  It 
ton  not  appear  from  the  report  of  Moule  v.  irown  whether  the  defeodant'i 
line  was  od  the  cheque.  He  is,  however,  said  to  have  been  sued  <*  on  t^ 
waika^  cheque." 

S  A  4^ 


712 


Q.B.  TRINITY  TERM. 


Volume  X» 
1847. 

ROBSON 
V, 


the  rejoinder  demurred  to  is  good  or  the  replication  to 
the  fifth  plea  is  bad ;  for,  if  the  rejoinder  does  not  confess 
and  avoid,  neither  does  the  replication  to  the  fifth  plea. 

Dennis  v.  Morrice  (a)  shews  that  the  averment  tba^ 
no  damage  was  sustained  by  the  defendants  is  imma— ' 
terial;  and  the  same  conclusion  is  to  be  deduced  fn 
the  decisions  in  Refers  v*  Lan^ord{b)  and  Carter 
Flower  {c). 


Cowling,  contra.     Both  the  4tb  and  5tb  pleas 
bad  in  substance.    The  4th  proceeds  on  the  assumptioo 
that,  where  a  debt  is  due,  as  in  the  present  instance,  to 
the  plaintiff,  and  his  debtor  gives  him  the  promissory 
note  of  another  party,  payable  on  demand,  the  plaintiff 
cannot  sue  for  the  original  debt  until  he  has  pr^^ 
sented  the  note  for  payment :  the  5th  assumes  the 
as  to  notice  of  dishonour.    The  authorities  do  not  su 
port  these  propositions*     The  case  has  been  argued  as  '^ 
this  was  an  action  brought  upon  the  notes.     But  it  ^^ 
brought  on  the  original  debt.     A  banker  may  sue  k.^ 
customer  for  a  debt  due  on  a  banking  account,  witho^ut 
presenting  notes  which  may  have  been  deposited  wL^t 
him   on  the  same  account.      There  are,  in  fact,  tM^ 
classes  of  cases :  one,  where  a  note  or  bill,  whkrh  ki^ 
time  to  run,  is  given  in  satisfaction  of  a  prior  debt,   b 
which  case  the  right  of  action  is  suspended  until  tbe 
note  becomes  due ;  and  the  other,  where  the  note  be- 
came due  before  the  commencement  of  tbe  action,  and 
the  plaintiff  still  holds  it  in  his  hands  unpaid.    Bat, 
to  render  presentment  necessary,   some  agreement  or 


(a)  3  Esp,  N,  P,  C.  158. 

(6)   }  C,^  M.  637. ;  &  C.  3  Tyr,  654, 

(c)  \6  M.  4-  ir.743. 
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/  must  be  imported  into  the  transaction  beyond  QueenU  Senek. 

^hich  arises  from  the  mere  circumstance  of  the  '- — • 

iff's  taking  the  notes ;  Swim/ard  v.  Bowes  (a),  cited 
nidge  v.  Allenly  {b).  The  latter  case  was. decided 
Esly  on  the  ground  that  the  holder  kept  the  note 
hands  for  a  week  after  he  had  notice  of  the  in** 
cy ;  which  was  held  laches,  whereby  he  made  the 
lis  own.  But  the  defendants  are  not  in  the  posi- 
r  a  party  to  the  note.  [^Patteson  J.  In  Camidge  v« 
iy  {b)  Bayley  J.  says  '^  The  defendant  was  a  party 
\  notes,  for  they  were  payable  to  the  bearer  on 
id,  and  he  was  the  holder  of  them."]  The  pleas 
80  ill  for  not  shewing  that  the  plaintiff  is  still  the 
r  of  the  notes ;  Price  v.  Price  (c).  IPaiieson  J* 
case  turns  on  a  totally  different  question.  Camidge 
^enby  (b)  is  precisely  like  this,  except  that  the  point 
on  the  general  issue.]  In  Henderson  v.  Appleton{id) 
y  J.  explains  the  ground  of  that  decision  as  has 
already  stated,  namely,  laches  on  the  part  of  the 
r,  which  is  not  averred  here. 
le  rejoinder  to  the  fourth  plea  is  bad :  it  assumes 
he  plaintiff  was  bound  to  give  notice  of  the  makers' 
^ency  within  a  reasonable  time  before  the  time  for 
ntment  expired.  There  is  no  reason  for  this.  It 
sufficient  if  the  notice  was  given  within  a  reason- 
dme  after  the  bankruptcy.  The  whole  doctrine  of 
nsation  was  considered  in  Twiier  v.  Stones  (e) ;  and 
ixcuse  for  non-presentment  which  was  held  valid 
is  in  substance  the  same  with  that  offered  here, 
ipholds  the  replications  to  each  plea. 

\)  Sli,  ^  S.  62.  (b)  6  B.^  C,  S^S. 

)\eM.iW,  232.  (rf)  ChUt.  on  BUlt^  357.  9Ui  ed. 

)  1  Dma,  ^  L,  122. 
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ReWf  in  reply.     From  Kearslake  v.  Morgan  (a),  iKnes 
V.  WtUtams  {b)  and  Mercer  v.  Cheese  (c)  it  appears  to 
be  unnecessary  that  the  pleas  should  allege  the  plain- 
tiff to  be  still  holder,  at  any  rate  where  the  note  is  that 
of  a  third  person.     The  i*epIication  has  not  been  soc- 
cessfully  defended.     Undoubtedly,  it  is  a  qnestioa  of 
some  nicety  and  importance,  what  is  the  proper  daj 
for  the  return  of  notes  under  these  circumstances.    And 
in  Camidge  v.  AUenby  {d)  and  Rogers  v.  Ijangjari  [i\  the 
Judges  name  a  day  on  which  the  return  would  hate  been 
in  time;  whence  it  may  be  inferred  that  they  tbooght  any 
posterior  day  too  late.     There  is  no  averment  h^e  that 
these  are  bank  notes,  commonly  circulated  as  cash,  whid& 
might  put  them  on  a  different  footing  as  regards  the  esr 
cuse  for  non-presentment ;  Turner  v.  Stones  (g)» 


Lord  Denman  C.J.  I  do  not  consider  the 
without  difficulty  as  regards  the  fourth  plea,  repUcatki^ 
and  rejoinder.  I  can  scarcely  apply  the  ordinary 
of  reasonable  time  to  such  a  notice  as  this,  intended 
excuse  presentment.  It  seems  to  me  that  the  holder  ^0 
a  note  ought  to  communicate  instantly  his  knowled^i 
that  the  party  to  whom  it  was  to  be  presented  has 
come  insolvent  But  it  may  be  questioned  whether 
rejoinder  raises  this  point.  And  in  other  respecU  tbc 
replication  to  the  fourth  plea  is  clearly  good.  It  «rB9 
indeed  objected  that  it  does  not  appear  that  the  pai^S^ 
was  notoriously  bankrupt  or  insolvent;  but  that  is  10-' 
material :  it  is  sufficient  that  he  is  shewn  to  have  been 
unable  to  pay  these  particular  notes. 

(a)  5  T.  R.513.  (6)  ISAT.^  If.  888.  | 

(c)  4  Man,  §•  G.  614.  J 

^        (d)  6  B,i  a  373.  383. 

(<r)  1  Cr,  tj-  M.  637.  643. ;  S.C.3  T^r,  654.  662. 
(g)  1  Dowl,  ^  L,  122.  131. 
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Patteson  J.    This  is  an  action  for  goods  sold  and   Queen*$  Bench. 
liyered.     The  fourth  plea  is,  that  the  defendants  gave ' 


rtain  promissory  notes,  payable  on  demand,  on  account  Bomom^ 
'  the  debt :  and  that  these  notes  were  not  presented  Outsk* 
ther  at  Dover  or  in  London  within  a  reasonable  time. 
'  the  plea  rested  here,  it  would  be  good*  If  A.  gives 
L  a  promissory  note  made  by  another  person  (not  his 
wn,  as  in  Price  v.  Price  {a) ),  payable  either  on  demand 
»r  at  a  future  day,  and  the  note  is  taken  in  account,  B. 
lost  present  it  in  a  reasonable  time,  just  as  if  it  had 
fen  indorsed  to  him.  The  replication  justifies  the 
n-presentment,  on  the  ground  that  the  makers  of  the 
t^  at  Dover  were  insolvent  even  at  the  time  the  notes 
so  given  in  account,  though  the  fact  was  un- 
^vn  to  the  plaintiiF:  it,  therefore,  did  not  come  to 
plaintiff's  knowledge  until  after  he  received  the 
though  still  within  a  reasonable  time  for  present- 
t :  and  the  plaintiff,  within  a  reasonable  time  after 
^us  knew  of  the  fact,  offered  to  return  the  notes. 
fe^  defendants  rejoin,  that  the  plaintiff  did  not  give 
^Kn  notice  of  the  insolvency  of  these  parties  within  a 
t^Kmable  time :  that  is,  they  admit  that  the  notice  was 
c^  reasonable  time  after  the  plaintiff  became  cognizant 
^he  facts,  but  say  that  it  was  not  given  before  the  ex- 
"^don  of  the  time  for  presentment.  I  can  see  no 
^^OQ  for  this  being  necessary.  Suppose  these  notes 
4  been  sent  to  an  agent  at  Dover  for  presentment  at 
^^Eifr,  and  the  agent  had  gone  there  with  a  view  to 
^sent  them,  and  had  found  no  one  to  receive  them : 
^^  might  have  occurred  on  the  last  day  on  which  pre- 
'^tment  could  be  made,  and  too  late  to  give  notice  to 
^e  defendants  until  that  time  had  elapsed.     On  the 

(a)  16  M.  i  W.  832. 
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whole,  therefore!  the  replication  sufficiently  excuses  the 
non-presentment.  *  If,  indeed,  time  had  been  suffered  to 
elapse  before  the  plaintiff  gave  notice  of  the  facts  to  the 
defendants,  the  case  would  have  been  very  different 
By  letting  such  time  elapse,  he  would  have  rendered 
the  notes  his  own ;  and  the  makers*  insolvency  woold 
have  made  no  difference.  The  limit  of  time  as  regards 
the  notice  is,  not  that  it  must  be  in  time  for  presentmeot, 
but  that  it  must  be  within  a  reasonable  time  after  know- 
ledge. And  the  notice  having  been  given  in  this  cue 
within  a  reasonable  time  after  knowledge  distinguiibei 
it  from  Camidge  v.  Allenby  (a),  which  was  decided  oo 
the  ground  of  laches;  as  is  remarked  by  Ba^^ 
in  Henderson  v,  Appleton  (i),  and  in  Sogers  v.  lout; 
ford  (c). 

In  the  fifth  plea  the  statement  is,  that  the  plaiotiff 
gave  the  defendants  no  notice  of  dishonour  of  the  notei 
The  replication  is  like  that  to  the  fourth  plea.  This 
is  demurred  to ;  and  one  ground,  among  several,  is* 
that  there  is  not  in  this  replication  any  sufficient  state- 
ment of  proceedings  in  bankruptcy.  But  I  thinic  the 
averments  "  became  "  and  "  continued  **  **  bankrupts 
and  insolvent "  are  sufficient  for  this  purpose. 


Coleridge  J.  concurred. 


Erle  J.  The  declaration  shews  a  good  cause  of  ac- 
tion. The  fourth  plea  gives  a  sufficient  answer:  that 
certain  negotiable  instruments  were  delivered  by  the  d^ 
fendants  to  the  plaintiff  on  account  of  the  debt;  andlhe 
plea  in  effect  shews  a  suspension  of  the  right  of  action 

(a)  eB.^C,  37S.  (6)  ChUly  on  Siils,  S56,  7.  9lh  ei 

(c)  1  Cr.^M.  687. ;  see  iS^.  C.  in  3  Tyr.  Q5^ 


X.  VICTORIA.  717 

the  plaintiffs  had  presented  the  notes,  and  either   Qtuen^s  Bench. 

ved  the  money,  in  which  case  the  right  of  action  * 

d,  or  failed  to  do  so,  in  which  case  it  revived.     It        Ro»ww 

be  remembered  that  these  are  negotiable  instru-  Oinr«, 
s  to  which  the  defendants  are  no  parties,  and  which 
from  the  defendants  to  the  plaintifF  without  any  in- 
sroent  by  the  defendants.  The  plea  therefore  is 
1  on  ordinary  principles.  The  plaintiff  replies,  in 
tf  that  the  notes  were  of  no  value,  and  that  this 
me  known  to  him  within  the  time  for  which  his 
t  of  action  was  suspended ;  namely^  that  before  the 

for  presentment  elapsed,  he  found  out  that  the 
tn  were  bankrupts ;  and  then,  within  a  reasonable 
,  although  not  within  the  time  in  which  he  was 
id  to  present,  he  gave  the  defendants  notice  that 
were  valueless,  and  offered  to  return  them.  The 
odants  rely  on  the  point  that  the  form  of  present- 
t  did  not  take  place.  I  think  that  is  immaterial :  it 
It  be  otherwise  had  the  defendants  been  the  makers 
le  notes :  but  here  I  think  the  presentment  is  dis* 
ed  with  by  the  allegation  that  the  maker  was  bank- 

and  insolvent.  Therefore  the  replication  shews 
suspension  taken  off,  and  the  right  of  action  re- 
i.  Then  it  is  rejoined,  that  no  such  notice  as 
leged  in  the  replication  was  given  to  the  defendants 
in  the  time  of  presentment:  and  Camidge  v.  Al^ 
/  (a)  is  relied  on :  but  in  that  case  each  Judge  puts 
jecision  on  the  ground  of  laches,  regarding,  as  it 
iars  to  me,  presentment  as  unnecessary  if  there  had 
k  no  laches ;  although  that  point  was  not  there  ex- 
sly  decided.     Here  no  laches  is  shewn. 

Judgment  for  plaintiff  (i). 

(o)  6  B.^a  373. 
'    (b)  U'.'ported  by  H,  Meriwak,  Esq. 
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Stat.  7  ^.  4. 
&  1  Viet.  c.  26. 
<.  29. )  to  m J 
son  j4.  T. 
for  life,  and 
"  from  and 
after  the  de- 
cease of  mj 
son  A,  r. 
then  to  the 
firtt  ton  of  m  J 
said  son  **  A.  T. 
« lawfully  issu- 
ing, and,/w 
default  of  tuck 
Jirst  issue,  then 
to  the  use  and 
behoof  of  the 
2d,  Sd,  4th  and 
5th,  and  all 
and  every  other 
son  and  sons, 
the  heirs  of  his 
or  their  bodies 
lawfully  issu- 
ing ;  **  "  and, 
for  default  of 
such  issue, 
then  "  &c. 

Held,  that 
the  first  son  of 
A,  T,  took  an 
estate  tail. 


Doe  on  the  several  demises  of  Harris,  BAEKiCi£ 
and  Others,  against  Samuel  Taylob. 

P^  JECTMENT  for  lands  in  the  county  of  Gbmt^* 
At  the  Gloucester  Spring  assizes,  1848,  the  cive 
came  on  to  be  tried  before  Pollock  C  K ;  when  avo^ 
diet  was  found  for  the  plaintiff,  subject  to  theopinioDof 
this  Court  on  a  case. 

The  case  stated  that  one  John  Tayhr^  at  the  time  of 
making  his  will  in  1794,  to  the  time  of  his  death  in  iWi 
being  seised  in  fee  of  the  premises  in  questioo,  ddj 
made  his  will,  by  which,  inter  alia,  he  devised  as  foUofi! 
^'I  give,  devise  and  bequeath  all"  &c  (describixf  the 
premises  in  question)  *'  to  my  son  Albright  Tiojiat^  &* 
and  during  the  term  of  his  natural  life,  so  thit  k 
paying  (a)  all  my  just  debts  and  funeral  expenses,  H* 
legacies  hereinafter  mentioned,  with  and  out  of  the  nil 
and  personal  estate,  which  I  do  hereby  charge  with  tbi 
payment  thereof,  and  from  and  after  the  decease  ^ 
my  son  Albright  Taylor ^  then  to  the^>£rs^  son  of  my  *■ 
son  Albright  Taylor^  lawfully  issuing,  andjjbr  defoMI 
such  Jirst  issue^  then  to  the  use  and  behoof  of  the  secoodi 
third,  fourth  and  fifth,  and  all  and  every  other  son  ^ 
sons,  the  heirs  of  his  or  their  bodies  lawfully  issuing 
the  elder  to  be  always  preferred,  and  to  take  before  tk 
younger  of  such  sons,  and  the  heirs  of  his  body;  *DOy 
for  default  of  such  issue,  then  to  the  use  and  behoof 
of  all  and  every  daughter  of  the  body  of  my  ** 
Albright  Taylor^  and  the  heirs  of  the  body  of  such 
daughter  and  daughters ;  and,  for  default  of  such  isso^ 

W  Sic. 
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I  give,  devise  and  bequeath  it  to  my  son  John  Queen't  Bench, 

r  during  the  term  of  his  natural  life,  and  after * 

scease  to  his  first  son  lawfully  issuing,  and,  for      ^*  ^^™' 
it  of  such  issue,  then  to  the  use  and  behoof  of      _  ^' 

Tatlok. 

€ond,  third,  fourth,  fifth,  and  all  and  every  other 
ad  sons,  the  heirs  of  his  or  their  bodies  lawfully 
ig^  the  elder  always  to  be  preferred  and  to  take 
e  the  younger  of  such  sons,  and  the  heirs  of  his 
;  and,  for  default  of  such  issue,  then  to  the  use 
behoof  of  all  and  every  daughter  of  the  body  of 
)n  John  Taylor^  and  the  heirs  of  the  body  of  such 
Iter  and  daughters,  and,  for  default  of  such  issue, 
to  remain  to  the  right  male  heir  for  ever." 
e  case  then  stated  that  John  Taylor  the  son  died 
01,  without  having  been  married.  That  Albright 
r  died  in  1809,  leaving  five  children  him  sur- 
r,  and  among  them  John  Taylor^  his  eldest  son, 
Samuel  Taylor  the  defendant.  The  said  John 
»*,  the  grandson,  attained  his  majority  in  1821, 
ed  a  recovery  of  the  premises  in  question  the 
ring  year,  and  died  in  1841.  The  lessors  of  the 
tiff  claimed  through  the  said  John  Taylor. 
le  question  stated  for  the  opinion  of  the  Court 
whether  John  Taylor  the  grandson  took  an  estate 
inder  the  above  devise.  If  the  Court  should  be 
linion  that  he  did,  then  the  verdict  entered  for  the 
tiff  was  to  stand  ;  if  the  Court  should  be  of  a 
ary  opinion,  the  verdict  to  be  entered  for  the  de* 

"eaoeSi  for  the  plaintiff,  contended  that  the  words 
default  of  such  first  issue"  meant  *^  for  default  of 
of  such  first  son,"  and  that  John  Tcn/lorf  the  tes- 

s  grandson,  took  an  estate  tail.     He  relied  parti<> 


dem,  lilatidford  v.  Apjilin  (c)  and  Robinson 
son  {d),  cases  of  devise ;  and  on  Owen  v.  Sm 
Galley  V,  Baninglon {g),  cases  of  grant  by 
cited  also  MayjieU  v.  Read  (A),  Spalding  v.  & 
Jjomax  V,  Holmeden  (k).  Doe  dem.  Orpe  t 
WM  V.  Hearifig  (w),  Goodrlght,  lessee  of  < 
Dun/iam  (n),  Doe  dem.  Gallini  v.  Gallini'tfi), 
cases  of  (Ievi:>e  (p) ;  and  Doe  dem.  Willis  v, 
a  case  of  grant  by  deed. 

Keating,  contriL  This  very  devise  has 
slrued  by  Sir  L.  Shadwelt  V.  C,  who  decidei 
Tajftoi;  tlie  gi'andson,  did  not,  by  conttruc 
implication,  take  an  estate  tail,  but  that  he 
estate  only ;  Barnacle  v.  Nightingale  (r).  Tt 
are  devised  "  to  the  first  son  of  my  said  sc 
Tajflor."     By  these  words  the  first  son  tak< 

(a)  a  DoKg.  3S4.  (&)  S  Bur.  li 

(c)  4  T.  11.83.     Sn  SlUer  r.  DailgeijlM,iS  ICf  W. 

(i)  1  Bar,  38.  (r)  a  S.  BL 

(g)  a  Bing.  387. 

(4)  PM&f/;435.;  S.  a,  u^aliMir.  »9>Kr.  9(T.)A 

(i)   C^  Car.  185.  (0  3  ^-  V*' 

(0  1  i?.  ^  C  638.  (M)  CVs.  Aft 

(«)  I  Z>oi«.  S64. 

(<>)  5  B.^  Ad.  691 .  C43.     S.  C.  afflrmeJ  on  •nor  fa 
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ilc  only,  and  there  are  no  subsequent  words  to  QmenU  Bench, 

1 847. 
rge  that  estate;  for  the  words  *<  for  default  of  such [ 


Tatloi,!^ 


issue  '*  mean,  "  after  the  decease  of  such  first  son."      ^*  ^^ 

mrord  *^son''  and  "child''  have  each  been  held 
en  collectivum ;  but  "  first  son  **  cannot  be  so  held. 
!>o^  dem»  Burrin  r.0JharU(m  (a)  there  was  a  devise 
Utmuel  the  father  for  life,  and  after  his  decease  to 
^*  eldest  son,**  **  but  for  want  of  such  issue  then 
bis  daughter  or  daughters,  share  and  share  alike,  for 
r;  but  in  case"  Samuel  "have  no  issue,  then,  to 
d  to  him,  his  heirs  and  assigns,  for  ever."  It  was 
re  contended  that  Samuel  took  an  estate  in  tail  male : 
•  the  Court  held  otherwise,  on  the  ground  that,  as 
"eldest  son**  was  designated,  the  word  "son" 
lid  not  be  taken  indefinitely,  and,  therefore,  the  suc- 
kling words  "  for  want  of  such  issue"  did  not  imply 
indefinite  failure  of  issue.  In  Denne  dem.  Briddon 
f^age  {b)  there  was  a  devise  to  '*  the  use  of  all  and 
Tj  the  daughter  and  daughters  of  the  body  of  the 
1  Thomas  Nash  on  the  body  of  the  said  Mary  his 
e  begotten  or  to  be  begotten ;  and  for  default  of  such 
ie,  to  the  right  heirs  of  the  said  Tfiomas  Nash  for 
r."  Lord  Mansfield^  in  his  judgment,  there  ob« 
^ed :  "  If  after  the  limitation  to  the  daughters  of 
^.  the  words  had  been  <and  if  they  die  without  issue,* 
would  have  implied  an  estate  tail;  but  here  the 
^s  are  'fo(  default  of  such  issue,*  which  can  only 
^O  the  issue  mentioned  before."  Foster  v.  Lord 
^ney  (r),  Hay  v.  The  Earl  of  Cffoentry  {d)  and  Doe 
'•  Liversage  v.  Vaughan  {e)  are  authorities  to  the 

(a)  1  Han.  {•  G.  439. 

(ft)  1 1  Eaii,  603.,  note  (&}  to  Foster  y.  Lord  Romneif, 
(e)  11  FAta,  £94.  {d)  3  2;  R.  89. 

{§)  5  B.iJld,  464, 

OL-  X.  N.  a.  9  B 
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Mine  efiect    The  terms  of  the  original  devise  to  tk 
first  son  of  ^  7.  give  an  estate  for  life  only ;  sod  it 
b  for  the  plaintiff  to  shew  that  the  «state»  subseqeenlly^ 
is  enlarged  by  other  terms.     The  testator  shews  in  nb* 
sequent  parts  of  the  will  that  be  was  oonverstnt  vid 
the  proper  words  for  ezprasst^  an  estate  tail    [Pi 
ttson  J.    And  also  in  a  previous  part  that  be  knew 
to  denote  the  case  of  a  ^^deoease.^]   If  the  willisi 
sible  the  plaintiff  must  fiuL 


Grtaixs  was  heard  in  r^ly. 


Lord  Denman  C  J.    This  is  a  devJsei  by  which  m 
should  have  entertained  no  doubt  whatever  ths(  m 
estate  tail  was  given  to  John  Taylor  the  grandsooy  if  ft 
had  not  been  informed  that  the  Vice  Chancellor  id 
expressed  a  different  opinion.     Undoubtedlyi  ii^ 
learned  Judge  had  pronounced  a  delibeimte  judgMi^ 
upon  the  whole  matteri  and  after  full  discusiiosi  *^ 
should  have  been  much  pressed  by  such  an  autborilf- 
But,  considering  the  nature  of  the  proceeding  bob* 
him,  that  he  was  called  upon  to  decree  specific  per" 
formance  of  an  agreement  to  purchase  the  proptrtf 
devised,  and  that  the  application  would  be  suffidcstlr 
answered  if  the  title  were  even  doubtful ;  that  scaic(|f 
a  siiij^e  authority  appears  to  have  been  cited)  and  thi^ 
he  ofiered  to  send  a  case  for  the  opinic^  of  a  cosrt<^ 
law ;  we  may  be  justified,  perhaps,  in  taking  it  that  ^ 
intended  rather  to  give  his  impression  that  the  titk  *i^ 
doubtful  than  to  pronounce  a  final  judgment  on  tha 
proper  construction  of  this  devise.     I  certainly  tbios 
we  are  bound  to  hold,  with  reference  to  the  ioteotioo 
of  the  testator  as  manifesting  itself  upon  the  vrhole  ittfx^ 


J 


V. 

Tatloi. 
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Cy  that  his  grandson  Jckn  took  an  estate  tail.    The  QiMm*f  J8mcA. 

is  like  Evam  dem.  Brooke  v.  Asiley  (a),  and  is  aU  ^^^*^* 
t  identical  with  Clements  v.  Paske  [b).  I  confess  I  l>os  dcia. 
k  it  may  be  dangerous  to  speculate,  as  Lord  Mans^ 
!  appears  to  have  done  in  those  cases^  whether  any 
what  slips  may  have  been  made  in  copying,  I  think 
itter  to  construe  a  will  as  it  is,  and  to  assume  that 
as  it  was  intended  to  be.  But,  taking  this  will  as  it 
'hat  is  the  meaning  of  <<  default  of  such  first  issue  ?  ^ 
ink  it  cannot  mean  the  death  of  Albright  TajfWs 

son.     I  think  it  clearly  means  general  failure  of 
I  of  that  first  son ;  and  that  he  took  an  estate  taiL 

ATTS80K  J.  I  confess  I  had  no  doubt  on  this  ques- 
until  I  heard  of  the  opinion  expressed  by  the  Vice 
DoeUor ;  and  it  should  be  remembered  that  few  au-> 
ities  were  brought  before  him;  so  that  we  can 
Uy  suppose  him  to  have  pronounced  a  deliberate 
ment  upon  this  devise.  Clements  v«  Paske  (6)  is 
y  the  same  as  the  present  case :  the  word  '^  like- 
ly to  be  sure,  occurred  in  that  case ;  but  it  was  quite 
*  without  it. '  I  think  the  words  '^  for  default  of  such 
issue  **  cannot  mean  any  thing  else  than  *^  default  of 
\  of  such  first  scNi."  It  is  admitted  that  an  estate 
is  given  to  all  the  other  sons.  The  same  phrase 
r  default  of  such  issue''  without  the  word  ^* first" 
18  after  thie  limitations  to  the  other  sons.  I  think 
state  tail  is  clearly  given  to  John  the  grandson,  and 
there  is  no  accidental  omission  in  the  language  of 
limitation  to  him,  but  that  the  testator  supposed  he 
used  apt  words  for  his  purpose. 

a)  S  Bwr.  157a  (6)  3  i>ot«.  384. 
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Coleridge  J.  I  have  not  heard  the  whole  of  this 
argument:  but,  from  what  I  have  heard,  there  is  certainly 
nothing  but  the  opinion  of  the  Vice  Chancellor  whidi 
^would  make  me  hesitate  for  a  moment  in  coming  to  the 
conclusion  that  an  estate  tail  passes  by  the  de?ise  in 
question*  One  can  have  no  doubt  that  the  actual  in- 
tention was  to  give  such  an  estate ;  but  still  it  is  neces- 
sary that  there  should  be  words  expressive  of  that  in- 
tention. I  think  there  are  such  words.  In  Evans  dm* 
Brooke  v.  Astletf{a)  Wilmot  J.  held  the  words  "for want 
of  such  issue"  to  have  the  same  effect,  after  a  pre?iott 
devise  to  **  every  son  and  sons,"  under  circumstance! 
very  similar  to  the  present.  Taking  the  words  of  tbii 
ivill  as  they  stand,  it  may  be  diflScuIt  to  construe  then 
quite  literally.  It  appears  to  me  that,  after  the  derix 
to  A.  TJs  "  first  son,"  the  testator  designedly  departed 
from  the  word  "son,"  and  took  up  the  word  "isso^ 
and  that  by  the  words  '*  default  of  such  first  issue' ke 
meant  to  denote,  and  has  denoted,  failure  of  issue  of  tl^^ 
son  of  whom  he  had  before  spoken. 


Erle  J.  I  am  of  the  same  opinion.  The  ^ 
*^  issue '^  ordinarily  denotes  a  line  of  descendants;  m 
if  we  say  that  "  first  issue  "  means  "  first  son,*  we  roxi 
give  a  different  meaning  to  the  word  ** issue"  in^* 
ferent  parts  of  the  same  instrument. 

Judgment  for  plaint 


•• » 


(a)  S  Burr,  1570. 
'J^       (fi)  Reported  by  H.  Davison^  Esq. 
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'  Mabgabex  Davies  against  Williams.         Tkundm^, 

TRESPASS.     Tlie  declaration  stated  that  defend-  In  tresptst 

«  ...  I  1  «  .     ft""  ■eduction  of 

ant,  on  &c.|  and  on  divers  other  days  &c.,  with  plaintiflr^ 
te  and  arms  assaulted,  debauched  and  carnally  knew  quod  seiridum 
e  Susannah  Daviesj  then  and  still  being  the  daughter  ^^^  thatthe 
d  servant  of  the  plaintiff;  whereby  the  said  daughter  ^^^^^ 
1  servant  of  plaintiff  then  became  preirnant  and  sick  ^Wl«outat 

*^  r     o  senrice,  and  that 

h  child,  and  so  continued  for  a  long  time  &c.,  and  at  she  left  berser. 

Ticein  astateof 

expiration  thereof,  to  wit  on  &c.,  and  before  the  com-  pregnancy,  and 
ncement  of  this  suit,  was  delivered  of  the  child  with  where  she  was' 
Lcb  she  was  so  pregnant  as  aforesaid.      By  means  the^aintiff^ 
which  several  premises  the  plaintiff's  said  daughter  heifconfine?*' 
i  servant  for  a  long  time,  to  wit  from  the  day  and  "*u*ij  -i^^^ 
.r  first  aforesaid  to  the  time  of  the  commencement  **  ^®  implied 

reUtion  of 

this  suit,  became  and  remained  unable  to  perform  mistreHand 

senrant  did  not 

necessary  affairs  and  business  of  the  plaintiff,  so  subeist  between 
ng  her  mother  and  mistress  as  aforesaid :  &c.  &c.        daughter'at 
Pleas:  1.  Not  Guilty.  l^^'S^fth^^ 

K  That  the  said  Susannah  Davies  was  not,  at  the  ^^J^bk!' 
I  times  when  &c.,  or  any  of  them,  the  servant  of  the 
iQtiff,  modo  et  forma, 
issues  thereon. 

Dn  the  trial,  before^ord  Denman  C.  J.,  at  the  Car"^ 
^xmshire  Spring  assizes,  1846,  it  appeared  that  the 
intiff's  daughter  became  with  child  by  the  defend- 
>  while  she  was  in  his  service,  in  November  1845,  and 
t  she  left  him  in  consequence  of  her  pregnancy,  and 
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Foiume  X      went  home  to  the  plaintiiT,  who  maintained  her  until 
her  confinement  and  for  some  weeks  afterwards. 


Davibs  It  ^as  objected  that,  as  the  daughter  was  not  in  th« 

WiLLiAMc  plaintiff's  service  at  the  time  of  the  seduction,  trespass 
would  not  lie.  His  Liordship  directed  a  nonsuit,  anci 
gave  leave  to  move  to  enter  a  verdict  for  the  plaintiC 

Tcnxmsendy  in  Easter  term  following,  obtained  a  rale 
i^isi  accordingly. 


Welsby  now  shewed  cause.     It  is  clear,  both  upon 
principle  and  authority,  that  this  action  cannot  be  main- 
tained.     The  daughter  was   not  the   servant  of  tbtf 
plaintiff  at  the  time  of  the  trespass.     The  trespass  com- 
plained of  is,  for  the  purposes  of  the  present  qaestidiy 
like  an  ordinary  assault ;  and,  if  a  daughter  sufler  wbHe 
in  her  father's  service  in  consequence  of  such  an  a^* 
sault  previously  committed  on  her  while  she  was  in  tlie 
service  of  another  person,  the  father  cannot  maintiai 
trespass.      Postlethwaite  v.  Parlces  {a)   is  a  direct  au- 
thority, if  it  can  be  considered  as  a  decision :  the  case 
was  compromised  ;  but  it  appears  from  the  report  thaC 
the  Court  were  all  of  opinion  that  the  action  could  not 
be  maintained;  and  the  case  is  recognized  hy BulUrim 
in  Bennett  v.  AUcott  (&)•      In  the  last  mentioned  case  it 
is  laid  down    that   an  action  for  mere  seduction  aol 
loss  of  service  must  be  an  action  on  the  case,  and  that 

• 

trespass  cannot  be  maintained  unless  the  seduction  i^ 
accompanied  by  an  illegal  entry  of  the  master's  house  (f)* 
In  Blaymire  v.  Hayley  {d)  and  Dean  v.  Peel  {e)  it  ^ 

(a)  3  Burr,  1878.  (6)  2  T.  A  1«. 

(c)  See  Neufton  v.  ffofford,  6  Q.  B.  931.       (<i)  6  M.^W.SS, 
(e)  5  Soft,  AS, 
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that  even  case   could   not  be  maintained  by  a  QmtnU  AmeA. 

1847 
>r  for  the  seduction  of  his  daughter,  while  she  was  

le  service  of  another  person.  In  some  instances  l>ATm 
hich  the  daughter  at  the  time  of  seduction  was  not  '  Wiluami. 
g  with  the  parent,  an  attempt  has  been  made  to 
e  the  difficulty  by  substituting  another  gravamen- 
lie  loss  of  service.  Thus  in  Harris  v.  Butter  {a\ 
re  the  plaintiff's  daughter  was  apprenticed  to  the 
ndant's  wife  for  the  purpose  of  learning  the  bush- 
of  a  milliner,  the  declaration  alleged  that  in  con- 
lence  of  the  defendant's  misconduct  the  daughter 
ime  ill  and  incapable  of  serving  &c.  and  learning 
business.  So  in  QrinneUy.  Wells  (b)  the  declar- 
n,  instead  of  alleging  a  loss  of  service^  alleged  that 
daughter  was  a  poor  person  maintaining  herself  by 
labour,  and  that  her  seduction  rendered  it  neces- 
r  for  her  father  (the  plaintiff)  to  support  her.  These 
mpts  to  substitute  some  other  gravamen  for  the  loss 
lervice  were  both  made  in  actions  on  the  case,  and 
they  were  unsucoessfuL 

^bwMsend  and  JS.  Beavan^  contra.  This  is  in  efiect  an 
on  on  the  case.  ^  The  sole  foundation  of  the  action 
he  loss  of  service:"  per  Mansfield  C  3*  in  Wood^ 
d  V.  fFalion  {e) ;  2  Chitiy  on  Pleadings  484,  note  (h\ 
\  ed.).  The  defendant's  act  had  an  injurious  ten» 
cy  to  the  plaintiff:  and  the  actual  injury,  via.  the 
of  service,  consequential  upon  his  act,  occurred 
n  the  daughter  was  living  with  the  plaintiff,  her 
her ;  for  the  mother  had  a  right  to  her  daughter's 


[a)  2  Af.  j-  ,r.  539.  (A)  1  M.  i  G.  1033. 

[e)  2  New  Rep,  476.  482. 
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service  at  that  time.    {Coleridge  J.  How  does  it  appear 
that  any  service  would  have  been  rendered  if  the  sedoc- 
tion  had  not  taken  place  ?]     It  does  not  appear  affinn- 
atively ;  but  the  contrary  does  not  appear  as  it  did  in. 
Dean  v.  Peel  (a),  where  it  was  found  that  at  the  time  o( 
seduction  there  was  on  the  part  of  the  daughter  no 
animus  revertendi  to  the  father's  house.     [Coleridge  J. 
The  affirmative  is  on  the  plaintiff.]     The  material  time 
is  the  time  when  the  loss  of  service  actually  accrued: 
and  at  that  time  the  daughter  had  returned  home. 


Lord  Demman  C.  Jr  I  retain  tlie  opinion  I  had  at 
the  trial.  The  cases  decided  upon  this  subject  by  the 
Court  of  Exchequer  are  conclusive. 

Patteson  J.  The  loss  of  service  consequent  upon 
the  defendant's  wrongful  act  is  the  gist  of  the  acUon. 
To  support  such  an  action  the  defendant's  act  most 
have  been  wrongful  to  the  plaintiff.  How  is  the  sedoo* 
tion  wrongful  to  the  plainti£^  unless  the  relation  dl 
master  and  servant  subsist  at  the  time  of  the  seduction? 
If  that  relation  is  contracted  subsequently,  how  can  it 
give  a  right  to  sue  in  respect  of  an  act  done  before 
the  relation  subsisted  ?  If  this  action  may  be  main- 
tained, such  an  action  may  be  maintained  by  any 
ordinary  master  whose  servant  enters  his  service  in  a 
state  of  pregnancy  consequent  upon  her  seduction  before 
entering  his  service. 

Coleridge  J.    If  the  loss  of  service  is  the  found- 
ation of  the  action^    it  is  clear  that  the   relation  of 


(a)  5  EaUf  45, 
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roaster  and  servant  between  the  plaintiff  and  the  person  Qumi^t  Bench, 

1 84i*7 

seduced  must  subsist  at  the  time  of  seduction;   for  * 

otherwise  the  defendant's  act  does  not  deprive  the 
plaintiff  of  any  thing  belonging  to  him.  Where  such 
relation  is  contracted  after  the  seduction,  the  state  of 
the  case  is,  that  the  master  employs  a  servant  who  is 
less  valuable  by  reason  of  an  antecedent  occurrence : 
there  is  no  consequential  injury  of  which  he  can  com- 
plain. 


£rle  J.  I  am  of  the  same  opinion.  There  was  no 
vested  right  in  the  plaintiff  to  the  daughter's  service  at 
the  time  when  the  wrongful  act  was  committed. 

Rule  discharged  (a). 

(a)  See  Eager  v,  Grimwood,  1  £xch,  61. 
Reported  by  H,  Davison^  Esq. 
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Kinning's  Case. 


corpus  ad  subjiciendum  &c.,  directed  to  the  keep^ 
of  the  Debtors*  prison  for  London  and  Middlesex^  in  imt* 
city  of  London. 

The  return  made  by  the  keeper  to  the  writ  certifiec 
that  the  prisoner  had  been  brought  into  the  custody  cd 
the  said   keeper,  on  the  27th  of  April  last,  and  hmt 
been  from  that  time  detained  in  his  -custody,  under  the 
following  warrant. 


Under  Stat.  8  &    THOMAS  Kinnin^  was   brought   up  by  a  habe*^ 

9  Vict,  c.  127.       J  ^  Q  r       J 

8.  1 .,  which 
enacts  that  a 
debtor,  against 
whom  a  judg- 
ment of  debt 
has  been  ob- 
tained, may  be 
summoned  be- 
fore any  one 
of  certain 
inferior  courts, 
and  that,  if  he 
appears  to  have 
the  means  of 
paying  by  in- 
stalments, and 

shall  not  pay  at    «  London^  tO  wit, 
such  times  as  ^.       .#«.     ^  -^       «  -n    i±^ 

Uie  Court  shall  "  In    the    Sherifts     Court,    Londouj    Pomj 

may  order  him  Compter^  an  inferior  court  of  record  for  tb 

to  be  committed  £.  ,  ,  . 

for  any  Ume  recovery  of  debts. 

not  exceeding 
forty  days : 

Held,  by  Lord  Denman  C.  J.  and  Erie  J.,  that,  on  default  in  paying  an  inilahnfi^ 
the  debtor  may  be  committed  at  once,  without  summons  to  shew  cause. 

By  Patteton  and  Coieridge  Js.,  that  such  previous  summons  is  necessary. 

By  Stat.  8  &  9  Vict,  c.  127,  j,  1.,  a  debtor,  against  whom  judgment  has  been  obtaiDC^ 
may  be  summoned  before  the  inferior  court  within  the  jurisdiction  of  which  he  shall  raidi 
or  be,  and,  if  he  appear  to  have  the  means  of  paying,  and  shall  not  pay,  his  debtattbe 
time  ordered  by  the  Court,  he  may  be  committed  to  the  gaol  of  the  district  in  which  Iib 
**  shall  be  resident.'* 

Held,  by  Lord  Denman  C.  J.,  Coleridge  and  Erie  Js.,  that  the  commitment  must  be  19 
the  gaol  of  the  district  in  which  the  debtor  resided  at  the  time  when  he  was  summoned. 

By  Patteson  J.,  that  the  commitment  must  be  to  the  gaol  of  the  district  in  which  he  re- 
sides at  the  time  of  commitment. 

A  warrant  of  commitment  under  st!it  8  &  9  Vict,  c.  127.  s,  1.  recited  that  JT.  "  ctFk^ 
Lanet  Farrinqdoii  Street^  in  the  city  of  Londottt**  and  "  then  being  at  Fleet  Ume  m  the 
city  aforesaid."  had  been  summoned  touching  the  nonpayment  of  a  debt  for  whieb  judg- 
ment had  been  previously  recovered  against  him,  and,  on  appearance,  had  been  ordered  to 
pay  by  instalments,  and  had  made  default  in  so  paying ;  the  warrant  then  ordered  hii 
commitment  to  a  gaol  of  the  city  of  London,  being  the  city  in  which  ''the  said*  ^ 
**  hath   been  resident" 

Held,  by  Lord  Denman  C  J.  and  Erie  J.,  and  temble,  per  Coleridge  J.,  that  it  appcsied 
from  the  warrant  that  the  debtor  was  resident  in  the  city  of  London  at  the  time  of  con* 
mitment. 

Held,  by  Patteton  J.,  that  it  did  not  so  appear. 
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*^  At  a  Court  beld^  the  4th  day  of  February  1847|  at    Qu§enU  Bench. 

1847 
the  GuildhaU  of  the  city  of  London^  and  within   ' 


the  iarisdiction  of  the  Court.  KimtiKo's 

•'  Case. 

**  "Whereas  Thomas  Kinning,  of  Fleet  Lancj  Farring" 

d09%     Sireetj  in  the  city  of  Londoriy  on  the  7th  day  of 

T^c^mber    last,   being  indebted    to   William    Tcnrndey^ 

of     8  9  Uttle  James  Street^    Graj/s  Inn   Lane,    in   the 

coui:itj  of  Middlesex^  in   a  sum   not   exceeding  20L^ 

besides  costs  of  suit,  that  is  to  say   in  the  sum   of 

^^2*    195*,  besides  S/.  125.  6d.  costs  of  suit,  by  force  of 

v^^   judgment  hereinafter  mentioned,  and  then  being  at 

^^et  Lane  in  the  city  aforesaid,  and  within  the  juris« 

Auction  of  this  Court,  was  duly  summoned  to  appear 

^^  the   12th  day  of  December  last,  at   this  Court,  to 

answer  such  questions  as  might  be  put  to  him  touching 

^he  not  having  paid  to  the  said  William  Townlei/  the 

(Qm  of  money  recovered  in  a  certain  judgment  of  this 

Court  on  the  5th  day  of  December  1846,  and  the  said 

Thomas  Kinning  having  appeared  before  me  at  the  time 

and  place  aforesaid,  and,  it  thereupon  then  appearing 

to  me,  by  the  admission  of  the  said   T.K.^  that  the 

said  T.  K*  had  the  means  of  paying  the  said  debt  and 

costs  aforesaid  in  manner  hereinafter  mentioned,  I  did 

then  and  there  order  that  the  said  T.  K»  should  pay 

the  said  debt  and  costs  aforesaid  to  the  said  William 

Tcnmley  in  manner  following :  that  is  to  say,  the  sum 

of  ^.,  part  thereof,  on  the  12th  day  o^  January  then  next, 

and  the  residue  thereof  by  instalments  of  2/.  on  the  twelfth 

day  of  every  subsequent  month,  until  the  whole  of  the 

said  debt  and  costs  were  fully  paid  :  And  whereas  it  has 

this  day  at  this  Court  been  duly  proved  before  me  that 

the  said  T.  K.  has  not  paid  2^,  the  amount  of  the  first  in- 
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stnlmenti  as  directed  by  the  said  order,  altboagh  the  time 
for  the  payment  thereof  has  elapsed,  and  the  same  has 
been  duly  demanded  of  the  said  T.  ICf  and  the  said 
7*.  K.  has  been  personally  served  with  a  copy  of  the 
said  order,  and  the  original  order  was  at  the  same  time 
shewn  to  him,  but  that  2/.,  being  the  amount  of  the 
said  first  instalment,  is  still  due,  owing  and  unpaid  to  the 
said  William  Townlej/j  contrary  to  the  tenor  and  effect 
of  the  said  order :  These  are  therefore  to  will,  require 
and  authorize  you,  immediately  upon  the  receipt  hereof 
or  so  soon  after  as  may  be,  to  take  into  your  costody 
the  body  of  the  said  T,  K,  and  him  safely  convey  to 
Her  Majesty's  Debtors*  Prison  for  London  and  Middle' 
seXf  in  the  city  of  London^  being   the  common  gtol 
wherein  the  debtors  under  judgment  and  in  execution  of 
the  superior  Courts  of  justice  maybe  confined  within  the 
city  of  Lottdon^  being  the  city  in  'mhich  the  said  Tkmui 
Kinnittg  hath  been  resident^  and  there  to  deliver  him  to 
the  keeper  of  the  said  prison,  who  is  hereby  required 
and   authorized   to   receive   the   said    T.   K.  into  bb 
custody,  and  him  safely  to  keep  and  detain  in  the  said 
prison  for  the  space  of  forty  days  from  the  time  of  bis 
arrest  under  this   warrant,  or  until    he  shall  be  dis* — 
charged  out  of  custody  by  leave  of  me.    And  for  so— 
doing  this  shall  be  your  sufficient  warrant. 

<^  Given  under  my  hand  and  seal  at  the  said  Coorfe- 
held  at  the  GuildhaU  aforesaid,  this  fourth  day  ofFc-^^ 
bruary  1847. 


*^  Edward  Buixody 


**  To  Uoyd  Simpson,  Serjeant' 
at   Mace,    and    to    Thomas 
Burdonj     Keeper     of    the 
Debtors'  Prison  aforesaid,  or 
his  deputy  there." 


"Barrister  at  Lar  ami 
Judge  of  the  stid 
Court,** 
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Pashley  now  moved  that  the  prisoner  should  be  dis-  QveetCt  Bench, 

...                                                 1 847* 
charged.     The  objections  to  this  return  arise  on  sect.  1   * 

oF  Stat.  8  &  9  Vict.  c.  127  (a),  intituled,  «  An  act  for  the      ^^^""^^ 


(a)  Stat.  8  &  9  VuA,  e.  127.  1. 1.  enacU:  *<  That  if  any  person  is  or 
^hall  be  indebted  to  any  otiier  in  a  sum  not  exceeding  20/.  l)e«tdes  costs 
of  suit,  by  force  of  any  judgment  obtained,  or  of  any  order  for  the  pay- 
ment thereof  or  of  any  costs  in  any  Court,  vrliich  judgment  or  order  shall 
We  been  obtained  from  any  Court  of  competent  jurisdiction  in  Englatid, 
H  shall  be  lawful  for  the  creditor  so  having  obtained  a  judgment  or  order 
to  obtain  a  sumTnons  from  any  Commissioner  of  the  Court  of  Bankruptcy 
for  the  district  in  which  such  debtor  thatt  retide  or  be,  or  from  any  Court 
of  Requests  or  Conscience,  or  inferior  Court  of  Record  for  the  recovery 
of  debts,  or  other  court  for  the  recovery  of  small  debts,  within  the  juris- 
diction of  which  such  debtor  ihtUl  reside  or  be,  having  a  Judge  who  shall  be 
^ther  a  barrister  at  law,  special  pleader,  or  an  attorney  who  sliall  have 
pructiaed  as  an  attorney  for  not  less  than  ten  years  "  &c,  "  which  summons 
*uch  Commissioner  of  the  Court  of  Bankruptcy  or  such  Court  shaU  be  au- 
K^^orised  and  required  to  grant,  according  to  the  form  in  schedule  (A)  here- 
tnto  annexed,  upon  the  application  of  such  creditor  by  any  petition  or  note 
*>  ^writing,  according  to  the  form  in  schedule  (B)  hereunto  annexed ;  and 
^^  debtor,  appearing  before  such  Commissioner  or  Court  at  the  time  to  be 
■PPoiiited  in  such  summons,  shall  be  examined  by  the  said  Commissioner 
"*  Court,  and  shall,  if  the  creditor  think  fit,  be  interrogated  before  such 
Commissioner  or  Court  by  the  creditor  summoning  him,  touching  the 
'''*>*Qev  and  time  of  his  contracting  his  debt,  the  means  or  prospect  of 
P^ynietit  he  then  had,  the  property  or  means  of  payment  he  still  hath  or 
i^'^y  have,  the  disposal  he  may  have  made  of  any  property  since  contract* 
1**S  ttuch  debt ;  and  such  creditor  shall  also,  if  such  Commissioner  or 
^^^^^  shall  think  fit,  be  examined  by  the  said  Commissioner  or  Court 
^'^ching  his  claim  against  the  said  debtor,  and  shall,  if  the  debtor  think 
"^  be  interrogated  before  such  Commissioner  or  Court  by  the  said  debtor 
^''^ching  the  said  claim  against  him ;  and  it  shall  be  lawful  for  such  Com- 
*™**ioiier  or  Court  to  make  an  order  on  the  said  debtor  for  the  payment 
*"  his  ^ebt  by  instalments  or  otherwise ;  and  in  case  such  debtor  shall  not 
**<«iid  as  required  by  the  said  summons,  and  shall  not  allege  a  sufficient 
*^^se  for  not  attending,  or  shall  if  attending  refuse  to  disclose  his  pro- 
■^^y*  or  his  transactions  respecting  the  same,  or  respecting  the  contract- 
^^  ^t  the  debt,  or  shall  not  make  answer  thereof  to  the  sati<(faction  of  the 
^*'**uiisaioner  or  Court,  or  shall  appear  to  such  Commissioner  or  Court 
"a^e  been  guilty  of  fraud  in  contracting  the  debt,  or  of  having  wilfully 
^^^T^cted  It  without  reasonable  prospect  of  being  able  to  pay  if,  or  of 
^^tng  concealed  or  made  away  with  his  property  in  order  to  defeat  his 
^^itors,  or  if  he  appean  to  have  the  mentis  of  paying  the  same  by  instal* 
^"^  or  otherwise,  xirid  sftaU  not  pay  the  same  at  such  times  sa  the  Com* 
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better  securing  the  payment  of  small  debts."  The  first 
objection  is  that  the  order  for  the  debtor^s  imprisoD- 
ment  appears  to  have  been  pronounced  in  hb  absence; 
and  the  second  that  it  directs  imprisonment  in  the  gaol 
of  a  city  within  which  it  does  not  appear  that  the 
debtor  was  resident  at  the  time  of  commitment 

First.  The  order  is  in  poenam :  and  it  is  illegal  to 
sentence  a  man  to  punishment  without  a  hearing; 
Begina  v.  Templeman  (a),  Bex  ▼•  Geary  (b\  BatutJIs 
Case{c)j  Regina  v.  Simpson  {d).  The  same  principle 
protects  a  man's  franchise;  B(^s  Case{e)\  and  hii 
goods  against  a  statutory  distress;  Bex  t.  Bem{^ 
Bex  V.  Hughes  (A),  Painter   v.  Liverpool    Gas  Ow- 


miisioner  or  Court  shall  ordar,  or  as  the  Court  sfaaU  haM  oidHtd  a 
which  the  original  judgmeDt  shall  have  beeo  obtsioed  or  order  oMdi^  this 
in  any  of  the  said  cases  it  shall  be  lawful  for  such  CommiiMonfr  or  Ai 
Judge  of  such  Court  to  order  such  debtor  to  be  committed»  for  aoy  tiat 
not  exceeding  forty  days,  to  the  common  gaol  wbeieio  the  dcbton  site 
judgment  and  in  execution  of  the  superior  courts  of  justice  msj  be  a^ 
fined  within  the  county,  city,  borough,  or  place  in  whidk  tuck  dekar  M^ 
rendnUt  or  to  any  other  gaol  or  debtors'  prison  within  the  same  eoua^ 
city,  borough,  or  place  which  shall  by  any  declaration  of  one  of  Her  M» 
jesty*s  Principal  Secretaries  of  State  be  allowed  as  a  place  of  imprisosaflt 
under  this  act,  so  long  aa  such  declaration  shaU  remain  in  foios  aadM* 
revoked.*' 

By  sect.  3  it  is  «  declared  and  enacted,  that  no  iraprisonmeaC  oadv 
this  act  shall  in  any  wise  operate  as  satisfaction  or  extinguishment  of  tff 
debt  or  demand ;  but  any  person  imprisoned  under  this  act,  who 
have  paid  or  satisfied  the  debt  or  demand,  or  the  instalments  thereof 
able,  and  costs  remaining  due  at  the  time  of  the  order  of  i 
being  made,  and  all  subsequent  costs,  shall,  upon  entry  of  such  ps; 
indorsed  on  the  order  of  imprisonment,  signed  by  the  plaintiff  or  hiii^ 
torney,  be  discharged  out  of  custody  by  leave  of  a  Comnussioacr  «■ 
Judge  of  the  Court  in  which  the  order  of  imprisonment  was  madft' 

For  the  material  part  of  sect.  S2,  see  pp.  741,  743,  post, 
(a)  1  SaUc,  55,  (6)  1  Shorn.  ISl. 

(c)  S  Mod,  265.    Reported  as  Anonymous  in  Le«ich*$ (5th)  ed.  l'9i^ 

(d)  10  Mod,  248.  {e)  11  JRep.  9S&  99a 
(g)  6T.JL  198.                                      <A)  3  ^  f  ^^^ 
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Ny(a).    IPaliesan  J*    Is  this  proceeding  by  way  of  Queen's  Bench. 

nishment?      By   sect  S  it   is   provided  that   upon  *___ 

jrment  of  his   debt  the   debtor   shall   by   leave  of      ^Vir"*'* 
i  Judge  be  discharged  out  of  custody.      Imprison- 
»it  in  execution  of  judgments  for  small  debts  had 
eo  recently  done  away  with.     Probably  the  change 
s  thought  inexpedient  in  some  measure ;  and  this  act 
IS  intended  as  a  partial  restoration  of  the  old  law.] 
oder  a  conviction,  a  party  is  commonly  discharged  on 
yment  of  the  fine  adjudged ;  yet  the  judgment  is  in 
snam :  and  the  3d  section  of  this  act  expressly  pro- 
les that  **no  imprisonment  under  this  act  shall  in 
y  wise  operate  as  satisfaction  or  extinguishment  of 
y  debt  or  demand."      [Paiteson  J.     That  may  be 
cause  the  imprisonment  is  for  a  limited  time  only, 
iiad  recently  to  consider  the  1st  section  in  a  case* 
g^aed  before  me  at  chambers  by  Mr.  Maynard.     One 
the  Queen's  servants  had  been  summoned  before  the 
^nkruptcy  Court.     He  did  not  appear  to  the  sum- 
>n8 ;  and  that  Court  pronounced  him  to  be  in  con- 
iipt,  and  committed  him.     He  was  brought  before 
•  by  habeas  corpus ;  I  thought  the  process  prescribed 
the  act  was  by  way  of  execution  and  not  of  punish- 
•nt|  and    discharged    him.]      The    commitment    is 
^retionary,  and  is  a  judicial  act;  no  one  should  suffer 
'cjudice  from  such  an  act  before  he  has  been  heard. 
"^^^eridge  J.    Must  not  it  be  taken  that  the  debtor  had 
'e  means  of  paying  by  instalments  at  the  time  of  making 
te  order  that  he  should  so  pay  ?]     If  he  had  then 
^  present  means  of  paying  the  whole  debt  at  once, 
^^  order  would  have  been   that  he  should   pay  the 

(a)  SJ,^£.  433 
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Volume  X.     whole  at  once ;  but,  the  order  being  in  terms  for  paj^ 
]__  ments  in  future,  it  could  not  be  certain  that  he  would 

Kinninq's  )|Qve  (he  means  at  the  required  periods;  and  he  hai 
had  no  opportunity  of  shewing  that  his  default  has  been 
the  unavoidable  effect  of  sickness,  misfortune,  or  anj 
other  circumstance  which  might  induce  the  Court  to 
think  him  undeserving  of  commitment. 

Secondly.    The  statute  authorizes  the  commitment 
to  the  gaol  <^  of  the  city,  borough,  or  place  in  whidi 
such  debtor  shall  be  resident/'     By  the  previous  part  of 
the  Ist  section  the  summons  may  be  obtained  from  toj 
Court,  within  the  jurisdiction  of  which  the  debtor  sbali 
•*  reside  or  be ; "  but  the  alternative  **  be  **  is  dropped 
in  the  provision  relative  to  the  place  of  imprisoomeot 
Even  if  the  description  "  of  Fleet  Lane  **  imports,  afr 
cording  to  Regina  v.  Toke  (a),  that  he  was  there  resident 
at  the  time  of  summons,  still  the  continued  resideoce 
there  at  the  time  of  commitment  should  have  beei 
averred,  by  analogy  to   the  principle  acted  upon  in 
Regina  v.  Tordqft  {h) ;    whereas   it   is  merely  aveired 
that  he  *^  hath  been  resident "  in  the  district,  a  pbnse 
which  ratlier  imports  cessation  of  residence.     The  legis- 
lature probably  intended,  for  the  debtor's  benefit,  tbit 
he  should  be  imprisoned  in  the  district  where  he  wooM 
be  most  likely  to  have  friends. 

Pelersdorffj  contrsL  The  warrant  is  not  in  poenam; 
and  no  summons  was  necessary  before  commitmcfl'* 
In  Ex  parte  Foulkes{c)y  where  a  debtor  was  commilt<^ 
for  not  appearing  to  a  summons  under  the  section  m 


(a)  %A.^E.  227.  (6)  5  Q.  A  935. 9^ 
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question,  Aldttson  B.  observed  in  his  judgment  that  <^  the   QueenU  Bench. 

intention  of  the  legislature  was  to  give  a  limited  ca.  sa., 

in  all  cases  where  the  amount  of  the  judgment  debt  did  Kihwiko's 
Dot  exceed  20V*  [Coleridge  J.  The  imprisonment  may 
be  for  any  term,  not  exceeding  forty  days ;  within  that 
h'rait  the  Judge  has  a  discretion :  how  is  he  to  exercise 
it  without  knowing  all  the  circumstances  of  the  case? 
The  debtor  may  have  a  clear  excuse ;  he  may  have  ob- 
tained time  from  his  creditor.]  In  most  cases  the  sum- 
mons would  operate  merely  as  a  notice  to  the  debtor  to 
abscond:  and  in  the  case  supposed,  and  probably  in  every 
case,  the  creditor  would  be  able  to  give  all  necessary 
information.  [Erie  J.  May  not  the  process  be  a  sort 
of  suspended  execution  ?  The  Judge  ascertains,  as  well 
as  he  can,  all  the  circumstances,  both  actual  and  pro- 
bable, in  the  first  instance  when  he  gives  the  order  to 
pay  by  instalments ;  and  then,  when  default  is  mmle  in 
paying  such  instalments,  he  acts  on  his  previous  know- 
ledge, and  issues  his  warrant  of  commitment  accord- 
ingly. Coleridge  J.  The  default  may  be  as  to  the 
last  of  twenty  monthly  instalments,  when  the  circum- 
Btances  of  the  case  have  become  entirely  changed.] 

Secondly.  The  word  ^^  of,"  as  applied  to  a  place,  has 
heen  held  to  shew  residence  there ;  Yardley  v.  Jones  (a) ; 
^d  the  continued  residence  at  the  time  of  commitment 
^  averred  suflSciently. 

Pashley  replied. 

Xord  Denman  C.  J.  With  very  great  doubt  and 
^tnbarrassment'  I  have  come  to  the  conclusion  that 
l^i'isdiction  sufficiently  appears  upon  this  warrant.     I 

(o)  4  Dowl  P.  a  45, 
VOL.X.  N.8.  So 
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think  the  residence  intended  at  the  time  of  oommitr 
ment  ifi  the  same  residence  which  gave  the  Cooit 
original  jurisdiction,  and  that  there  is  a  sufficieDt  vnt- 
ment  of  such  residence. 

On  the  other  point  I  must  express  my  r^ret  tbit 
provisions  affecting  the  liberty  of  the  subject  should  be 
so  framed  as  to  make  it  very  difficult  to  ascertain  tbdr 
meaning.  I  am  of  opinion,  however,  that  the  awiid 
of  commitment  is  not  a  judicial  proceeding  at  all;  if  it 
were  so,  I  should  be  bound  to  hold  that  the  party  to 
be  affected  by  it  should  be  first  summoned  and  bend 
I  think  the  power  to  inquire  and  determine  is  to  Ik 
completely  exercised  in  the  first  instance  when  the 
order  is  made  for  payment  by  instalments.  I  agi^ 
with  my  brother  AUerson  that  the  commitment  is » 
limited  ca.  sa.,  the  term  of  imprisonment  being  subject 
to  reduction  if  the  Judge,  on  subsequent  infonnatiooy 
should  think  fit  to  interpose.  I  am  quite  aware « 
the  importance  of  so  construing  a  statute  as  not  to 
infringe  on  liberty.  But  in  cases  of  this  kind  I  ap* 
prehend  even  a  greater  evil  on  the  other  side  in  the 
enormous  multiplication  of  petty  process,  renderiog 
the  aid  of  an  attorney  necessary  at  every  turn  of  ererr 
trifling  cause,  and  letting  in  the  danger  of  endle* 
vexation  and  expense.  I  think  the  intention  was  tbit 
the  Judge,  who  makes  the  order  for  payment  by  instal- 
ments, should  then  determine  judicially  whether,  incase 
of  default,  a  limited  ca.  sa.,  under  which  the  debtor 
may  be  imprisoned  for  forty  days,  should  issue.  All 
judicial  proceeding,  in  my  opinion,  ends  there:  tbe 
execution  becomes  in  force  as  soon  as  default  is  made; 
and  any  reduction  in  the  term  of  imprisonment  is  a  mere 
matter  of  indulgence* 
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ATTissoN  J.    I  am  sorry  that  I  cannot  agree  with  Ou^enU  Bench. 

Lord  on  either  point     The  act  is,  undoubtedly,   __}__! 

difficult  to  construe :  but  I  think  the  debtor  should      KiMviiia't 

Cam. 

immoned  and  heard  before  he  is  committed ;  and 
the  residence  averred  in  the  warrant  is  insufficient, 
io  not  quite  like  the  phrase  **  limited  ca«  sa. ;"  though 
he  case  before  me  at  chambers   I  expressed  an 
ion  that  the  process  in  question  was  in  the  nature 

ca.  8a«,  and  was  not  process  for  contempt*  The 
lection  provides  that  a  person  against  whom  judg- 
t  for  a  debt  not  exceeding  201.  has  been  obtained 
be  summoned  before  certain  courts  for  the  district 
hich  he  shall  reside  or  be.  If  he  does  not  attend 
iquired  by  the  summons,  he  may  be  committed  for 
days.  If  he  does  attend,  then  an  examination  is  had 
re  the  judge,  and  the  judge  may  make  **an  order 
he  said  debtor  for  the  payment  of  his  debt  by  in- 
lents  or  otherwise.''  One  would  have  thought  that 
vords,  *^  if  he  appears  to  have  the  means  of  paying 
istalments  or  otherwise,''  would  be  introduced  here ; 
they  are  not;  they  come  afterwards.  The  section 
goes  on  to  say :  if  the  debtor  shall  appear  *^  to  have 

guilty  of  fraud  in  contracting  the  debt,  or  of 
ig  wilfully  contracted  it  without  reasonable  prospect 
ting  able  to  pay  it,  or  of  having  concealed  or  made 
'  with  his  property  in  order  to  defeat  his  creditors, 
he  appears  to  have  the  means  of  paying  the  same 
istalments  or  otherwise,  and  shall  not  pay  the  same 
ch  times  as  the  commissioner  or  Court  shall  order," 
it  shall  be  lawful  for  the  Court  to  order  him  to  be 
oitted  for  any  time  not  exceeding  forty  days.  The 
s  as  to  the  means  of  paying  are  introduced  here  for 
irst  time ;  so  that  the  times  of  the  order  for  pay- 
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ment  and  of  the  breach  seem  improperly  jumbled 
togetlier ;  for,  if  the  order  is  to  pay  by  instalments,  and 
not  the  whole  at  once,  the  breach  must  occm:  at  a  dis- 
tinct and  subsequent  period.  At  the  time  of  attendance 
on  this  summons,  the  actual  means  of  paying  an  instal- 
ment,  of  course,  cannot  appear:  and  a  long  intenral 
may  elapse  between  the  order  and  default;  so  that  em 
the  probable  means  of  paying  may  be  matter  of  great 
uncertainty.  During  this  interval  circumstances  nujr 
occur  which  would  much  influence  the  discretion  (tf  tiie 
judge  in  exercising  his  power  of  commitment  Tie 
act  does  not  provide  in  what  manner  the  judge  is  to 
inform  himself  of  such  circumstances.  But  it  is  deir 
that  his  discretion  ought  to  be  guided  by  the  drcom* 
stances  brought  to  his  notice  at  the  time  he  is  called 
upon  to  exercise  the  power.  It  must  be  taken  in  socb 
a  case  that  the  debtor  is  free  from  all  imputation  of 
fraud  ;  for,  if  he  is  not,  the  judge  would  scarcely  order 
him  to  pay  by  instalments ;  he  might  either  order  him 
to  pay  the  whole  at  once,  or  commit  him  for  the  Grand 
forthwith.  It  is  said  the  judge  may  get  his  infonnatioo 
from  the  creditor.  But  the  creditor  will  often  knor 
nothing,  except  that  the  debt  is  not  paid ;  and  the  debtor 
ought  to  have  an  opportunity  of  shewing,  if  he  can,  that 
the  debt  is  paid,  or,  that  circumstances  extenuate  the 
non-payment  In  such  a  case  I  do  not  think  justice 
can  be  done  unless  the  debtor  is  heard  and  all  the  cir* 
cumstances  made  known.  In  this  part  of  the  act  there 
seems  to  be  an  imperfection  which  I  think  we  arc  boond 
to  prevent  from  operating  injuriously. 

With  respect  to  the  averment  of  residence,  I  do  not 
think  it  sufficient:  but,  if  that  were  the  only  point,  I 
should  have  hesitated  to  differ  from  the  rest  of  the 
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Court.    The  section  says  that  a  summons  may  be  ob«   QtUtnU  Bendu 

tained  from  the  Court  "  witliin  the  jurisdiction  of  which 

such  debtor  shall  reside  or  be ;  '*  and.  afterwards,  that      Kii;m«o*« 

Case. 

be  may  be  committed  to  the  gaol  wherein  the  debtors 
under  judgment  and  execution  may  be  confined  within 
the  city  or  place  *^  in  which  such  debtor  shall  be  resi- 
dent."    In  the  latter  passage  nothing  is  said  about  the 
jurisdiction   of  the  Court  from  which   the  summons 
issued.     There  may  be  this  reason  for  the  change  of 
language,   that    between    summons    and   commitment 
there  may  be  a  long  interval,  during  which  the  debtor 
may  have  changed  his  residence.     And  the  22d  section 
shews  that  the  commitment  may  be  to  a  place  out  of  the 
judge's  jurisdiction ;  for  it  provides  that,  where  a  Court 
shall  have  made  an  order  for  a  debtor's  commitment^ 
and  he  shall  be  out  of  the  jurisdiction  of  such  Court, 
the  oflBcer  charged  with  the  warrant  may  get  it  backed 
by  a  magistrate  of  the  county  in  which  the  debtor  then 
is,  and  take  the  debtor  in  the  foreign  county.     The 
drawer  of  the  1st  section  appears  to  have  forgotten  that 
it  applies  to  two  classes  of  commitment;  the  one  for 
non-attendance  on  the  summons  mentioned,  in  which 
:ase  the  debtor  would  probably  be  resident  in  the  same 
place  as  when  the  summons  issued,  the  other  for  sub- 
sequent defaults,  in  which  case  there  is  more  likely  to  be 
1  change  of  residence :  for  the  same  direction  is  given 
as   to  both  classes:  namely,  that  the  debtor  is  to  be 
:onfined  within  the  county  or  district  in  which  he  ^^  shall 
1)6  resident."     I  think  that  means  the  residence  at  the 
time  of  commitment,  and  that  this  warrant  does  not 
{hew  the  debtor  to  have  been  then  resident  in  that  dis- 
rict  to  the  gaol  of  which  he  was  committed. 
I  think  this  warrant  bad  on  both  grounds :  but  I  give 
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my  opinion  with  great  diffidence,  especially  on  the  last 
ground ;  for  on  that  I  have  the  misfortane  to  differ  (rom 
all  the  rest  of  the  Court. 


Coleridge  J.  As  there  is  a  difference  of  opimon 
in  the  Court  upon  both  points,  it  would  be  presumptioo 
in  me  to  say  that  I  entertain  a  decided  opinion  on  either; 
but,  after  giving  them  my  best  consideration,  I  think 
that  the  warrant  is  sufficient  as  to  the  residence,  aod 
that  it  is  insufficient  for  not  averring  a  summons  before 
commitment. 

As  to  the  first  point,  we  must  remember  that  we  ire 
dealing  with  Courts  of  limited  local  jurisdictioD,  the 
proceedings  in  which  must  in  some  cases  extend  ofer 
a  considerable  period,  so  that  the  framers  of  the  act 
might  well  have  anticipated  that  questions  of  juris- 
diction would  be  likely  to  arise  upon  change  of  the 
debtor's  residence.  The  1st  section  requires,  in  order 
to  found  proceedings  against  a  judgment  debtor,  thatt 
summons  to  him  must  issue  from  the  Court  within  tbe 
jurisdiction  of  which  he  shall  ** reside  or  be;"  and  I 
think  that  the  commitment  also  must  be  to  the  gaol  of 
the  district  in  which  he  resided  when  the  summons  wis 
issued.  In  the  first  instance,  the  summons  may  proceed 
from  the  Court  of  the  district  in  which  the  debtor  *^ shall 
reside  or  be."  Here  the  language  is  different  from 
that  which  is  used  with  respect  to  the  place  of  cominit- 
ment ;  you  may  get  a  summons  against  a  debtor  from 
the  Court  of  any  district  in  which  he  is  found;  hot 
the  commitment  must  be  to  the  gaol  of  the  place  in 
which  he  ^'  shall  be  resident."  The  section  does  not, 
certainly,  say  "resident  as  aforesaid;"  if  it  did,  there 
could  be  no  doubt  that  the  residence  intended  would  be 
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the  residence  at  the  time  of  summons ;  still  I  think  it  QueetCt  Bench, 

should  be  construed  as  if  it  said  so,  not  only  for  the  

sake  of  convenience,  but  because  express  authority  Khhiimg's 
would  be  requisite  to  enable  these  local  Courts  to  com- 
mit to  a  gaol  out  of  their  jurisdiction.  The  22d  section 
throws  light  on  this ;  for  it  provides  for  the  case  of  a 
debtor  being  out  of  the  jurisdiction  of  the  Court  in 
which  a  judgment  or  warrant  shall  have  been  obtained 
against  him.  Now  what  is  that  provision  ?  It  is  that 
the  officer  of  the  Court  may  get  the  warrant  indorsed 
by  a  magistrate  of  the  foreign  district  and  take  the 
debtor  there.  If  the  judge  of  the  Court  from  which 
the  warrant  issued  had  power  given  him  by  the  1st 
section  to  commit  to  the  gaol  of  the  foreign  district, 
why  should  he  have  to  call  in  the  magistrate's  aid 
under  the  22d  section  ?  The  gaoler  of  the  foreign  dis- 
trict, it  is  to  be  observed,  is  not  required  to  receive  the 
debtor  into  his  custody;  the  provision  is  simply  that 
the  officer  may  get  the  warrant  indorsed,  and  *^  all  con- 
stables and  other  "^peace  officers  shall  be  aiding  and 
assisting  within  their  respective  districts  in  the  execution 
of  the  said  warrants,"  &c  Therefore,  my  understand- 
ing of  the  matter  is,  that  the  officer,  having  got  his 
warrant  backed,  is  to  execute  it  by  taking  the  debtor 
back  to  the  gaol  of  the  original  jurisdiction.  If  that  is 
the  right  view,  this  warrant  is  clearly  sufficient  as  to  the 
averment  of  the  debtor's  residence. 

There  is  also  another  mode  of  arriving  at  the  same 
oonclusion:  namely,  that  the  words  ^^  hath  been  resident" 
import  a  continuing  residence  up  to  the  time  of  commit* 
roent:  and  certainly  the  expression  ^^hath  been,"  as 
used  in  the  warrant,  is  not  necessarily  exclusive  of  pre- 
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sent  time.     But  I  do  not  found  my  judgment  on  lliia 
last  ground; 

The  othfer  pointy  as  to  the  necessity  of  a  summons 
before  commitment,  I  wish  to  decide  on  the  general 
principle  that,  before  a  judicial  act  is  done,  both  sides 
must  be  heard.  Is  then  this  order  of  commitment  a 
judicial  act?  It  appears  that  judgment  for  a  debt  was 
obtained  against  Kinning,  and  that  afterwards  at  another 
Court  he  was  summoned  to  answer  such  questions  as 
might  be  put  to  him  touching  the  non-payment  of  the 
debt  and  costs,  amounting  together  to  about  24/i|  aod 
that,  upon  its  appearing  to  that  Court  that  he  had  the 
means  of  paying  by  instalments,  an  order  was  made 
that  he  should  so  pay  after  the  rate  of  QL  a  montL 
Now  it  may  well  be  in  such  cases  that  the  instalments 
are  made  payable  during  a  period  of  twenty  months; 
and  this  is  likely  enough  to  happen  where  the  debt 
amounts  to  20/.  At  the  commencement  of  this  periodi 
the  Court  finds  that  the  debtor  can  pay  1/.  a  month. 
I  will  suppose  default  to  be  made  in  the  twentieth 
month.  What  is  to  be  done  then  ?  The  act  does  not 
then,  as  it  appears  to  me,  direct  that  a  sort  of  suspended 
capias  shall  then  issue,  but  says  plainly  enough  that  it 
shall  be  lawful  for  the  judge  to  order  the  debtor  to  be 
committed  for  any  time  not  exceeding  forty  days.  The 
debtor  might  be  able  to  shew,  if  he  had  an  oppor- 
tunity of  doing  so,  that  it  was  from  no  fault  of  his  own 
that  he  had  failed  to  pay  the  last  instalment;  or  that 
his  creditor  had  forgiven  it;  or  that,  in  truth,  he  had 
actually  paid  it.  How  are  such  circumstances  to  be 
ascertained  ?  Should  they  not  be  inquired  into,  for  the 
purpose  of  determining  whether  the  debtor  ought  to  be 
committed  at  all,  and,  if  committed,  for  what  lime? 
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Mr.  Pdendorff  seems  to  admit  tliat  the  circumstances    QmmiCi  Bench. 

should  be  ascertained ;  but  he  says  the  judge  may  get  L_ 

his  information  from  the  creditor.  Now  I  cannot  ^cmc.^** 
think  such  information  ought  to  be  obtained  ex  parte. 
An  ex  parte  statement  often  appears  to  be  beyond  all 
possible  doubt ;  then  the  other  side  is  heard,  and  the 
truth  is  clear  the  other  way.  Undoubtedly,  frequent 
investigations  of  this  kind  in  trifling  causes  may  pro- 
duce inconvenience  and  expense.  That  is  an  evil; 
but  I  think,  notwithstanding,  it  is  our  duty  to  take 
care  that  the  principles  we  proceed  on  are  principles  of 
justice;  and,  if  any  great  inconvenience  should  ensue 
from  their  application,  we  must  leave  it  to  the  legisla- 
ture to  provide  a  fitting  remedy.  Until  I  find  some- 
thing more  than  the  silence  of  the  legislature  on  a 
matter  of  this  kind,  I  can  hardly  suppose  it  was  in« 
tended  to  set  aside  these  principles. 

Erle  J.  It  is  with  much  diffidence  that  I  pronounce 
judgment  in  this  case :  but,  after  giving  my  best  atten- 
tion to  it,  I  have  come  to  the  conclusion  that  this 
warrant  is  valid. 

As  to  the  first  objection,  the  warrant  seems  to  run 
thus :  "  You,  the  debtor,  were  resident  in  the  city  of 
London^  when  you  were  summoned  ;  and  I  took  you  to 
the  gaol  of  the  city  of  Ijmdon  where  you  have  been 
resident''  The  residence  stated  appears  to  me  a  con- 
tinuous fact.  I  think  the  warrant  may  be  supported 
On  that  ground.  But,  if  it  is  necessary  to  construe  the 
statute,  I  think  the  judge  may  commit  the  debtor  to 
the  prison  of  the  district  in  which  he  resided  at  the 
commencement  of  the  proceedings. 

The  second  objection  to  the  warrant  is  one  of  sub- 
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Stance,  that  the  debtor  has  been  committed  withoat 
opportunity  of  shewing  cause  why  he  should  not  be 
committed.  On  the  best  consideration  I  can  apply 
to  this  question,  I  think  the  judge  had  authority  so 
to  commit.  The  judge  has  power  of  commitment  in 
several  cases ;  and  one  of  them  is,  if  the  debtor  appear 
to  have  the  means  of  paying  by  instalments,  and  do 
not  pay  the  same  at  such  times  as  the  Court  shiQ 
order.  The  act,  in  terms,  therefore,  requires  one  sum- 
mons only.  The  warrant  shews  that  the  debtor  appeared 
to  have  the  means  of  paying  by  instalments,  and  that 
he  did  not  pay  them  at  the  time  he  was  ordered  to 
pay.  It  is  said  to  be  harsh  to  send  a  man  to  priaon 
without  giving  him  an  opportunity  of  shewing  cause. 
But  the  inconvenience  of  requiring  notice  to  begivea 
to  the  debtor  before  commitment  is  obvious.  Sap- 
pose  he  is  about  to  abscond  with  his  property ;  if  a 
summons  is  necessary  before  capias,  the  capias  would 
be  futile.  I  think  also  the  appearance  of  harshness 
becomes  much  less,  if  the  history  of  recent  legislatioa 
in  these  matters  is  referred  to.  It  is  but  a  very  short 
time  since  a  man  might  be  taken  in  execution  for  a 
debt  of  any  amount.  Then  an  act  was  passed,  which 
abrogated  this  sort  of  execution  for  debts  not  exceed- 
ing 20/.  This  state  of  things  was  supposed  to  be 
too  favourable  to  debtors;  and  then  came  this  act 
which  is  a  partial  restoration  of  the  old  law  with  est* 
tain  modifications.  Under  this  act,  as  I  understand  it, 
inquiries  are  first  made  whether  the  debtor  can  pay  by 
instalments ;  if  the  judge  is  satisfied  that  he  can  so  payi 
an  order  is  made  to  pay  accordingly,  with  power  to 
commit  in  case  of  default  It  is  as  if,  at  the  time 
when  the  order  to  pay  is  made,  a  capias  were  taken 
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out,  to  be  suspended  till  default,  and  then  to  be  put  Qtteen*a  Bench. 

1847* 
in  force.     But  the  procedure  is  not  even  so  harsh  as  [___ 

that:  for,  on  default,  the  creditor  cannot  sue  out  the      Kimmino'i 

Case. 

capias  himself.  He  must  go  to  the  judge,  and  satisfy  him 
that  the  case  is  a  proper  one  for  imprisonment.  The  com-* 
mitment  cannot  exceed  forty  days ;  and  the  debtor,  if  he 
have  a  grievance,  may  make  it  known  to  the  judge,  and 
obtain  his  discharge  at  any  time.  This  is  the  conclu- 
sion to  which  I  have  thought  it  my  duty  to  come. 
The  subject  is  one  of  very  great  importance,  as  I  believe 
the  County  Courts  act  contains  a  similar  provision  {a). 

Prisoner  remanded  (&)• 

(a)  See  stat.  9  &  10  Viet,  c  95.  t,  99. 

(6)  The  prisoner  was  brought  up  before  the  Court  of  Common  Pleas  on 
the  day  foUowing  this  argument,  and  was  discharged  on  the  ground 
that  hearing  was  necessary  before  commitment :  Ex  parte  Emrdngf  4  Com, 
B.  507. 

Reported  by  H,  Davieon^  Esq. 


The  Queen  against  Grimshaw.  Saturday, 

June  5th. 


TNFORMATION  in  the  nature  of  a  quo  warranto  Qu«nr,  whether 

for  executing  the  office  of  coroner  for  the  borough  boro'ugh  under 

of  JVi^an.      Several    issues    of   fact   were    raised   on  !**I'/™^^' 

o  c.  7o.  can  re- 

traversintr  the  return  (a):   and  the  cause  was  tried  at  gui^^ly^C^y 

o  ^    '  sect.  62)  ap- 

pointed before 
the  grant  of  a  Court  of  Quarter  Sessions  has  passed  the  great  seal,  though  within  ten  days 
after  Her  Majesty's  pleasure  to  make  the  grant  has  been  notified  to  the  council : 

But,  a  coroner  having  acted  under  such  appointment,  and  been  recognized  in  his  office 
by  the  council,  for  several  years.  Held,  that  the  office  was  full,  and  that  an  information  in 
(he  nature  of  a  quo  warranto  lay  to  oust  a  subsequently  appointed  coroner. 

A  coroner  cannot  be  elected  at  a  meeting  of  the  council  held  by  adjournment  from  a 
quarterly  meeting,  no  summons  or  notice  having  been  previously  senred  upon  the  members 
of  die  council,  slating  that  such  business  was  to  be  transacted. 

Sembief  that  a  coroner  in  a  borough  is  not  within  the  provisions  of  stat  S2  G,  S.  c  58. «.  1. 

(a)  The  substance  of  these  will  appear  sufficiently  by  the  conclusion  of 
the  Terdict,  p.  750,  post 
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the  Liverpool  Spring  assizes  1846,  when  a  special 
verdict  was  found ;  the  material  parts  of  which  are  as 
follows. 

Wigan  is  a  borough  named  in  sect*  1  of  schedule  (A.) 
of  Stat.  SiiSW.A.  c.  76.  Before  that  act,  the  mayor 
for  the  time  being  exercised  the  office  of  coroner  for  the 
borough,  under  the  original  charter  of  incorporation. 
The  town  council  having  petitioned  for  a  separate  court 
of  quarter  sessions,  a  warrant  was  issued  for  that  pur- 
pose  under  the  sign  manual,  dated  2dd  Fehtuny  1846. 
The  verdict  then  stated  notice  by  letter,  transmitted, 
April  SOth  1836,  from  the  Home  Office  to  the  town 
clerk  of  Her  Majesty's  grant  *^  that  a  separate  coart  of 
quarter  sessions  shall  be  henceforward  holden  '*  in  and 
for  the  borough ;  which  letter  was  by  him  laid  before 
the  council,  and  entered  on  their  minutes ;  also  a  meet- 
ing of  the  council,  7th  May  1836,  at  which  an  electioo 
for  the  office  of  coroner  took  place,  and  Mr.  Bogers(» 
was  declared  to  be  elected ;  and  that  he  took  the  oath  of 
office,  &c. 

On  10th  June  18S6,  the  grant  of  qiiarter  sessions 
passed  the  great  seal,  and  the  seals  of  the  Duchy  and 
County  Palatine  of  Lancaster:  and  such  grant  was 
duly  signified  to  the  council,  and  accepted  by  them 
on  2d  July  following.  On  14th  June  1836,  Mr.Tfeg^^ 
son  held  an  inquest  as  coroner  within  the  borough. 
And  he  continued  actually  to  exercise  the  office  of 
coroner,  without  dispute,  and  held  inquests  in  the 
borough,  and  was  repeatedly  recognized  and  treated 
as  coroner  by  the  council,  up  to  November  1842: 
but  there  was  no  appointment  of  him  under  the  seal 
of  the  borough,  nor  otherwise  than  by  the  entry  of  the 
above  proceedings  on  the  minutes  of  the  Council. 
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quarterly  meeting  of  the  council  of  Wigan  was  Queerd  Bench. 

held  on  9th  November  184? 2,  for  the  transaction  of  ' 

^neral  business  of  the  said  borous^h ;  at  which  ^**®  Qoikh 
ng  the  mayor  for  the  ensuing  year  was  elected,  Grimshaw. 
)ther  general  business  transacted,  as  set  out  in  the 
ct.  The  meeting  was  adjourned,  in  pursuance  of  a 
ution  then  passed  to  that  effect,  to  the  1 6th  Noveni'^ 
allowing.  On  that  day  a  meeting  was  accordingly 
*n  by  adjournment,  at  which,  among  other  matters, 
s  resolved  that  Rogerson  should  be  removed  from 
sffice  of  coroner  for  the  borough,  and  Grimshaw 
Id  be  appointed  in  his  room ;  and  that  the  town 
:  should  be  directed  to  prepare  a  formal  appoint- 
:  of  Grimshaw  as  coroner.  A  minute  of  these 
eedings  was  duly  entered  in  tlie  books  of  the 
cil.  But  it  was  not  found  by  the  verdict  that  no 
r  business  than  that  entered  on  the  minutes  was 
transacted.  The  meeting  was  further  adjourned 
lOth  November;  when  a  formal  appointment  of 
fishaw  as  coroner  was  sealed  with  the  corporation 

o  summons  was  issued  to  the  members  of  the 
Qcil  for  the  meeting  holden  on  16th  November^  nor 
:e  of  it  given,  except  the  said  resolution  at  the  pre- 
ig  meeting  from  which  the  same  was  adjourned,  and 
)tice  or  summons,  signed  by  the  town  clerk,  and 
rered  to  each  member  of  the  C!ouncil  three  days 
re  the  meeting,  in  the  following  form. 

"Town  Clerk's  Office,  fVigan 1842. 

Sir.    I  beg  leave  to  inform  you  that  a  meeting  of 
council  of  the  borough  of  Wigan  will  take  place 

le  New  Town  Hall  on the  16th  November^ 

isely  at— in  the  afternoon,  and  that  your  at- 
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tendance  is  particularly  requested.     I  am,  Sir,  your 
obedient  servant. 

Town  Qerk." 

There  was,  therefore,  in  the  notice  no  specification  of 
the  business  proposed  to  be  transacted  at  the  me^ng. 
No  notice  was  given  to  Moga^son  of  the  adjoomed 
meeting,  nor  of  the  intended  proceedings  for  his  re- 
moval :  nor  was  he  present  at  either  of  the  meetiDg& 
After  IGth  November  184*2,  Rogersan  continued  to  act 
as  coroner,  as  previously  :  and  after  SOth  Naoember  he 
also  acted  as  coroner,  and  held  inquests  and  receifed 
fees  in  the  borough. 

*^  But  whether  or  not,  upon  the  whole  matter  afove* 
said,  the  said  office  of  coroner  of  the  said  borough  of 
fVigan  was  or  was  not  vacant  in  manner  and  form  as 
the  said  J.  Grimshaw  hath  in  his  said  plea  alleged :  and 
whether  the  said  meeting  of  the  said  council  of  the  said 
borough  in  the  said  plea  first  above  mentioned "  (9th 
November)  '^  was  or  was  not  duly  convened,  assembled  or 
held,  in  manner  and  form  "  &c. :  *^^nd  whether  the  said 
meeting  of  the  said  council  of  the  said  borough  me&-* 
tioned  in  the  said  plea  as  being  holden  by  adjoununeDC- 
was  or  was  not  duly  holden  or  assembled  in  manner  anA 
form  "  &c. :  "  and  whether  the  said  council  of  the  saii 
borough  did  or  did  not  duly  elect  or  appoint  the  said 
e7.  G.  to  the  said  office  of  coroner,  or  to  be  coroner  o* 
the   said  borough,   in   manner  and  form**  Sec,  "the 
jurors  aforesaid  are  altogether  ignorant,"  &c. 


Martin^  for  the  Crown.  The  first  and  most  import- 
ant question  is,  whether  the  office  of  coroner  was  vacant 
when  Grimshaw  was  appointed  to  it.  It  is  a  free- 
hold office ;  the  tenure  being  quamdiu  se  bene  gesserit) 
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Stat  6Si6  TV.^.c.  76.  s.  62.    And  there  is  no  .rul(6  QMmCt  Bench. 

1 04^*7 

virtue  of  which  such  an  appointment  must  be  made   *__^ 

ier  seal.     A  mere  appointment  need  not  be  by  deed ;     '^^  Qubik 

mders  v.  Owen  (a),  Com.  Dig.  Justices  of  Peace  (D  5.) :     Owmihaw. 

I9  though  a  corporation  can  only  act  by  deed,  this  is 

appointment  of  the  council,  and  no  corporate  act. 

e  entry  on  the  minutes  is  in  fact  the  appointment,  as 

he  case  of  the  treasurer  and  other  officers,  appointed 

Ier  sect.  58.     Any  other  construction  would  tend  to 

eat  the  object  of  stat.  32  G.  S.  c.  58.     It  is,  how- 

r,  objected  that  this  appointment,  assuming  it  to 

made  by  entry,  was  not  made  ^*  within  ten  days  next 

IX  the  grant  of  the  said  Court  was  signified  to  the 

incil  ^  according  to  the  provision  of  sect.  62  of  stat. 

Sc  6  ^.  4.  c.  76.,  but  before  the  grant  had  even  passed 

I  Great  Seal.     But,  supposing  it  to  be  no  regular 

pointment  in  this   respect,  it  was   recognised  from 

1^  to  day  afterwards,  JRogerson  holding  inquests  and 

eiving  the  fees :  the  ofiice  was  full  de  facto ;  Regina 

J^e  Councillors  of  Derby  (i).  Rex  v.  The  Mayor^  S^c. 

m 

Winchester  {c)j  5  Bac.  Ab.  261.  (7th  ed.),  tit.  Man- 
K15  (C),  1.  The  filling  of  an  office  is  something 
logons  to  the  possession  of  land :  regular  proceed- 
^  must  be  taken  to  oust  the  intruder,  if  he  be  such. 
1  the  coroner  is  an  officer  within  stat.  6  &  7 
^*  r.  89.  5.  I.,  whose  ^^ election"  cannot  be  called 
question  after  twelve  months.  He  is  also  protected 
staU  32  G.  3.  c.  58. ;  which  indeed  applies  in  words 
y  to  proceedings  by  quo  warranto,  but  where  it  was 
arly  the  intention  of  the  legislature  that  enjoyment  of 
corporate  office  for  the  statutory  term  should  secure 

(a)  2  SaJk.  467.  (6)  1  A,^B.  419. 

(c)  1 A.^  B.  S15. 
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Volume  X.     the  possession  of  it ;  as  Lord  Tenterden  observes  in  Btx 

^^^'^^        V.  Brooks  {a).     ^Coleridge  J.     But  it  will  be  contended 

The  QuKKN     tiiat,   although  Rogerson  was  de  facto  appointed,  yet, 

Grimshaw.     inasmuch  as  he  was  not  duly  appointed  under  the  Maoi- 

cipal  Corporation  Act,  he  held  at  pleasure  only,  and 

therefore  the  statutes  last  cited  do  not  apply.]    That 

depends  on  the  intention  of  the  council  in  making  the 

appointment.     It  might   be  an   appointment  for  life, 

though  irregularly  made. 

Next:  the  adjourned  meeting  was  not  duly  con- 
vened for  this  purpose  under  sect.  69.  It  is  trne  that 
no  notice  need  be  given  of  the  special  business  to  be 
transacted  at  the  quarterly  meetings  ;  and  true,  also,  that 
the  quarterly  meeting  of  November  9th  was  regularly 
adjourned.  But  it  is  clear  that,  in  some  way  or  other, 
notice  must  be  given  of  special  business  to  be  done 
at  adjourned  meetings':  otherwise  the  provision  respect- 
ing notice  might  be  altogether  evaded,  by  transacting 
all  business  at  those  meetings.  If  the  adjourned  meeting 
is,  substantially,  a  new  one,  notice  ought  to  be  gtTen. 

Watson^  contra.     First:  The  office  was  not  full;  for 
Rogerson  was  a  mere  usurper,  there  being  no  existing 
court  of  Quarter  Sessions  at  the  time  of  his  supposed 
appointment.     Moreover  stat.  9  Ann.  c.  20.  extends  to 
offices  in  a  town  corporate  only,  and  the  office  of  coroner 
does  not  possess  that   character:  Rex  v.  William^]* 
Secondly :    Grims/iaw  was  duly  appointed ;    for  there 
was  no  necessity  for  giving  notice  of  the  business  to 
be  transacted  at  a  quarterly  meeting ;  and  the  power 
of  adjournment  is  necessarily  incident  to  a  meeting  re* 
gularly  held.     The  question  of  notice  is  adverted  to  in 

(a)  8  B.frC.  331.  SS9.  (6)  1  Burr.  402. 
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Uciardson  {a).     [Coleridge  J.   If  you  are  right  Q««»»*«  Bench. 

3oint,  a  removal  may  be  made  in  this  manner  [_ 

as  an  appointment.  The  town  clerk,  for  in-  *^®  Quxkk 
?ho  by  Stat.  5  &  6  fT.  4.  r.  76.  s.  58.  holds  <3»wm8haw. 
ileasure,  might  have  been  removed  at  an  ad- 
it of  the  meeting  of  9th  November  without 
:e.]  The  removal  of  an  officer  might  not  fall 
le  description  of  the  *^  general  business  *'  to 
icted,  under  sect.  69|  at  the  quarterly  meet- 
appointment  of  a  coroner  clearly  does. 

9,  in  reply.  If  the  meeting  of  16th  November 
ere  adjourned  meeting,  the  three  days'  notice 
icessary ;  but  by  giving  the  three  days'  notice 
made  an  original  meeting,  though  nothing  done 
Id  be  valid,  in  consequence  of  the  notice  not 
;  the  business  to  be  transacted.  As  to  the  first 
here  a  party  continues  to  exercise  the  office, 
lis  acts  are  legally  good,  there  is  no  vacancy, 
ugh  he  might  be  removable  by  quo  warranto ; 
,  Phippen  (6). 

Denman  C.  J.  I  am  of  opinion  that  a  coroner 
>t  be  legally  elected  at  a  meeting  holden  by 
lent  without  the  notice  and  summons  required 
5  &  6  fT.  4.  c.  76.  5.  69.  But  the  more  im- 
|uestion  is,  wliether  the  appointment  of  Grim-- 
s  invalid  by  reason  of  the  office  being  full, 
that  I  think  there  is  no  doubt.  It  is  not  con- 
hat  the  appointment  of  Rogerson  was  invalid 
not  under  seal.      And,   substantially,  all  the 

1  Bwrr.sn.  540.  (Jb)  1  A.  ^  EL  966. 

•  N.  8.  3  D 
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Volume  X.  requisites  of  the  statute  were  fulfilled.  The  appoint- 
*        roent  was  made  as  soon  as  the  town  cooncil  received 

The  QuoH.    information  of  the  grant  of  a  court  of  Quarter  SessioDS. 

GftiM8UAw.|  For  several  years  afterwards,  the  coroner  performed  ill 
the  duties.  It  would  be  highly  dangerous  to  hold  sndi 
an  appointment  void  because,  perhaps,  the  author!^  to 
make  it  was  not  formally  complete  when  it  was  madt 
And,  even  independently  of  this,  I  think  that,  the  ox^ 
poration  having  acted  towards  this  gentleman  in  the 
manner  they  have  done,  there  was  a  perfect  ratificatioo. 

Patteson  J.     Wigan  was  a  borough  before  the 
passing  of  the  Municipal  Reform  Act:  and  the  JBAfX 
was  coroner  by  charter.     The  effect  of  the  passing  of 
Stat.  5  &  6  ^  4.  c.  76.  was  to  abolish  that  part  of  the 
charter:    <*  so  much"  of  all  charters,  &c.,  as  is  ^in- 
consistent with  or  contrary  to  the  provisions  of  this 
act "  being  by  sect.  1  expressly  annulled.     The  mayor^ 
power  was  therefore  gone :  and  there  was  no  coroner} 
until  the  grant  of  a  court  of  Quarter  Sessions.    Nov, 
it  is  perhaps  doubtful  what  was  meant  by  the  wordS} 
in  sect.  62,  that  the  appointment  of  coroner  is  to  be 
made  ^'  within  ten  days  next  after  the  grant"  of  a  cooit 
of  Quarter  Sessions  "  shall  have  been  signified  to  the 
council."     The  council,  however,  understood  the  noti- 
fication of  an  intended  grant  to  satisfy  those  wordsi 
and  appointed  accordingly.     Bogerson   was   ther^)re 
exercising  the  ofiice  when  the  grant  was  actually  made, 
and  within  ten  days  after  the  corporation's  acceptanoe 
of  it.     Jji,  cannot  after  this  be  said  that  he  was  a  mare 
stranger  and  intruder.     The  general  rule  I  take  to  b^ 
that,  if  a  person  is   in  the  actual  exercise  of  an  officei 
although  under  an  irregular  appointment,  that  office  'is 
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ill ;  it  cwnot  be  said  to  be  vacant :  and  in  this  point   QutenU  Bench. 

1847. 
f  view  it  makes  no  difference  whether  such  person  has  l — 

dd  it  for  six  years  or  not.    Lastly:  I  think  that  the     "^^^^"^ 

lection  of  Grimshaw  was  also  invalid  (even  if  the  office     ^^ommmaw. 

ad  been  vacant)  by  reason  that  no  notice  w|s  given  of 

le  business  to  be  transacted.     If  it  were  npt  held  that 

ich  notice  was  necessary,  all  acts  might  be  done  at  ad- 

»onied  meetingay  and  the  provisions  of  sect.  69  al- 

igether  evaded. 

Coleridge  J.    I  agree  in  thinking  that  the  office 
as  full.     The  test  is,  whether  a  writ  of  mandamus 
ould  have  gone  to  appoint  Grimshaw  P    It  would,  if 
*ogerson  was  a  mere  intruder,  and  his  acts  only  colour- 
l>le.     But  that  cannot  be  said.     Appointment  under 
al  is  not  shewn  to  be  necessary.     If  not,  ratification 
lay  amount  to  appointment.     To   hold  that  a  party 
deed  in  office  by  an  irregular  appointment,  and  ac- 
lowledged  in  the  exercise  of  that  office  for  many  years, 
in  be  dismissed  by  merely  appointing  another  would 
t>duce  very  serious  consequences.    For  my  impression 
(and  I  think  that  of  the  rest  of  the  Court)  that  the 
ironer  is  not  a  corporate  officer  within  the  meaning  of 
at.  S2  G.  S.  c.  58,9  and  therefore  he  may  be  removed 
ier  more  than  six  years'  tenure  of  office.    But  I  think, 
oreover,  that  Grimshaw  was  improperly  appointed, 
>t  so  much  for  want  of  notice  of  the  meeting  at  which 
e  appointment  took  place  as  for  want  of  summons. 

b  the  summons  which  by  sect  69  is  required  to 
otain  the  specification  of  the  business  to  be  trans- 
ted.  And  I  cannot  think  that  this  necessity  can  be 
aded  by  the  form  of  adjourning  a  quarterly  meeting. 
lie  principle  I  take  to  be,  that  a  quarterly  meeting 

SB  2 
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may  indeed  be  adjourned  to  complete  unfinished  bori* 
ness,  and  that  in  such  cases  no  summons  may  be  Deea- 

■ 

sary;  but  that  no  fresh  business  which  may  casosilj 
arise  can  be  transacted  at  this  adjourned  meeting  on- 
less  notice,  and  summons  have  been  issued  as  reqniid 
by  sect.  69. 


Erle  J.  concurred  on  both  grounds. 

Judgment  for  the  Crown  (a). 

(a)  Reported  by  H.  Ut/riwOe^  Eiq. 


Mandayf 
JiiMTtb. 


Where  the  de- 
claration for 
breach  of  an 
agreement  to 
assign  a  lease 
alleged  that 
plaintiff  had 
been  **  put  to 
great  expenses, 
amounting  to 
a  large  sum  of 
jnoney  "  &c., 
in  investigating 
the  title : 

Held  that  he 
might,  by  way 
of  damage,  re- 
cover the 
amount  of  a 
bill  of  cosu 
due  to  his  at- 
torney for  in- 
Testigating  the 
title,  though 
such  bill  was 
not  paid  before 
action  brought. 


Richardson  against  Chasek. 

A  SSUMPSIT  on  breach  of  an  agreement,  by  whidi 
defendant  undertook  to  sell  his  interest  m  t 
public  housei  and  to  make  an  efiectual  assignmeil 
thereof;  averment  that  plaintiflT  ^<  hath  been  necessarily 
put  to  great  expenses^  amounting  to  a  large  sum  rf 
moneyi  to  wit  200/.,  in  and  about  the  endeaToariif 
to  procure  such  title,  sale  and  assignment  as  aforesiidf 
and  in  and  about  investigating  the  said  title.*' 

Plea :  payment  of  money  into  Court,  and  that  plaiiH 
ti£r  had  not  sustained  damages  ultri. 

Replication :  damages  ultrd.  Issue  thereon* 
On  the  trial,  before  Lord  Denman  C.  J.,  at  the 
Lo7idon  sittings  in  last  Hilary  vacation,  it  appeared  thst 
the  plaintiff  had  incurred  a  bill  of  costs  for  investigatioo 
of  the  title ;  but  that  he  had  not  paid  the  bill  until  after 
action  brought     His  lordship  directed  the  jury  that  the 
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pIainti£P  was  eDtitled  to  recover  the  amount  of  such  bill ;  CtMm'«  JSenek, 

1847. 
and  the  pUuntiff  had  a  verdict.    Leave  was  given  to 1^ 

move  to  reduce  the  damages  by  striking  off  such  amount,    Bjchaeowiv 
if  the   Court  should    hold    that   the  allegation   that      Chaiui. 
plaintiff  had  been  '*  put  to  great  expenses  "  was  not 
sustained  without  proof  of  actual  payment. 

Htanfrey^  in  last  Easter  term»  obtained  a  rule  nisi  ac- 
cordingly. He  cited  Janes  v.  Lems  (a)  and  Taylor  v, 
Higgins  (i). 

Watson  and  Warren  now  shewed  cause.  The  de- 
claration is  in  the  usual  form :  2  Chittjf  on  Pleading,  211, 
212(c).  The  attorney  to  whom  the  bill  of  costs  was 
due  was  the  plaintiff's  agent;  and  any  money  paid  by 
the  attorney  might  be  taken  as  paid  by  the  plaintiff. 
Bat  the  phrase  ''put  to  expense'*  is  fully  satisfied  by 
shewing  that  the  plaintiff  was  obliged  to  employ  others 
for  whose  service  he  may  be  compelled  to  pay.  In 
Jiixon  V.  BeU{d\  an  action  for  injury  to  a  servanti  the 
declaration  stated  that  plaintiff  had  been  put ''  to  great 
expense  in  medicines,"  &c.;  and  Lord  EUenborough 
told  the  jury  that  they  were  to  consider  the  amount  of 
the  surgeon's  bill  as  paid  by  the  plaintiff,  since  the 
surgeon  could  compel  the  payment  of  it:  a  new  trial 
was  moved  for  by  the  defendant;  but  the  ruling  on  this 
point  was  not  objected  to.  Pritchet  v.  Boeoey  {e)  is  no 
authority  against  the  plaintiff;  for  there  the  declaration 
alleged  that  the  plaintiff  ''  had  been  forced,  and  obliged 
to  pay,  and  had  paid,  large  sums  of  money,"  in  procuring 

(a)  9  DowL  p.  a  143.  (6)  3  Eatl,  169. 

(«)  7th  ed.  {d)  1  SUarh.  N.  P.  C.  SS7. 

(#)  1  Chi.  jr  AC  775.   5.  C.  3  Tyr.  949. 

8D   S 
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his  discharge.  So  in  Jones  v.  Leans  {a)  the  expnsAA 
was  ^*  forced  to  pay;"  and  in  Tm^hr  v.Higgitis(h)iiit 
question  was  whether  the  plaintiff  who  as  snrety  had 
given  a  bond  for  defendant's  debt,  was  entitled  to  hold 
him  to  bail  for  <^  money  paid,  laid  oilt,  and  expended' 
<<for  the  defendant's  use."  These  three  aatb(Nrite 
shew  nothing  more  than  that,  where  payment  is  alkgedf 
it  must  be  proved.  But  the  word  ^  expense  **  does  not 
necessarily  mean  expense  of  money;  for  ^expense of 
his  moneys"  is  a  phrase  well  known  to  the  law;  andf  if 
the  plaintiff  had  been  a  solicitor  and  had  spent  his  time 
in  personally  investigating  the  title,  he  might  have  trnly 
alleged  that  ^^  he  had  been  put  to  expense." 


Humfrey  and  Geashtfy  contr^    If  the  plaintiff  bad  pa** 
sonally  investigated  the  title,    his  position  might  be 
better  than  it  is ;  for,  at  present,  he  cannot  say  that  he 
had  spent  either  time  or  money.     But^  if  a  man  sa]$he 
has  been  put  to  expense,  he  must  be  taken  to  meaii 
expense  of  money.     Had  the  plaintiff  alleged  merdr 
that  he  had  become  ^^  liable  to  pay,"  he  might  have 
recovered.     The  language  of  Bayley  B.'s  judgment  is 
Pritchet  v.  Boeoey{c)  is  quite  apposite  to  the  present 
case :  <^  This  declaration  does  not  allege  that  the  plaintiff 
became  liable  to  pay  these  costs,  but  that  he  was  forced 
to  pay  a  large  sum  of  money.     The  evidence  is,  that 
an  attorney  was  employed ;  but  is  he  paid  ? — ^No.   The 
plaintiff,  then,  cannot  say  that  he  was  forced  to  pay, 
for  it  is  only  a  debt  which  he  may  be  hereafier  forced 
to  pay,   but  liable  to  contingencies,  as  if  he  be  dis- 
charged by  the  bankrupt  law ;  therefore,  it  is  unreasoo- 


(a)  9  DowL  P.  a  143. 

(c)  I  Cr.4:M.  775.  S,  C.  3  2>r.  949. 


(6)  SSa$t^  169. 
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able  that  the  plaintiff  should  rficover  what  he  may  QueetCt  Sench. 

perhaps  never  pay."      In  Dixon  v.  Bell  (a)  no  ques-  ' 

don  was  raised  upon  the  language  of  the  declaration ;  R»chard»ok 

BO  that  there  was  no  ruling  of  Lord  EUenborough  on  Cha«w. 
the  present  point. 

Lord  Denman  C.  J.  If  a  plaintiff  chooses  to  allege 
in  his  declaration  that  he  has  paid  money,  he  must  prove 
that  he  has  paid  it ;  but,  if  he  merely  says  that  he  has 
been  ^pnt  to  expense,"  the  allegation  is  satisfied  by 
proof  that  he  has  incurred  a  liability  to  pay. 

Patteson  J.  In  the  cases  cited  for  the  defendant 
the  declaration  alleged  that  the  plaintiff  had  '^  paid  "  or 
hftd  been  '*  forced  to  pay ; "  so  that  the  question  was 
simply  as  to  the  fact  of  payment. 

Coleridge  J.  concurred. 

Erle  J.  I  think  the  precedents  have  commonly 
been  in  this  form,  and  that  usage  has  attached  to  the 
word  ^*  expense "    a  meaning  which  does  not  include 

ictual  payment 

Rule  discharged  (&)• 

(o)  I  Stark.  N,  P.  C,  287. 

(6)  Reported  by  H,  Damson^  Esq. 
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Thursday,        Thc  Moster  and  Fellows  of  Univebsitt  Collbcb, 

June  lOtb. 

Oxford,  against  Gabton,  Clerk. 

On  an  inquiry     f^OWLING  had  obtained  a  rule  to  shew  cause  why 

before  a  Titlio      ^         ,       ^  .  ,  .  ,         . 

Commissioner  the  feigned  issue  herein,  as  delivered  by  the  [diiii- 

7  w.  4.  c.  71.  tiffs  and  settled  by  Coleridge  J.  at  chambers,  shoold  not 

iUbimy"o^  cer.  ^^  amended  by  striking  out  so  much  thereof  as  related 

SbeSrnd-  to  the  Vicar  Of  r««.^«-. 

^^^r^^'  Before  an  assistant  tithe  commissioner,   appointed 

they  were  ex-  under  Stat  6  &  7  ?f^.  4.  c.  71.,  to  determine  certain  dit 

cnipt  from  pay- 
ment of  all  ferences  respecting  the  liability  of  the  lands  in  the  town- 
certain  uthes  of  ship  of  Hundley  in  the  said  parish  to  certain  descriptions 
hay^l'&c^'pay-  ^^  tithes,  it  appeared  that  the  plaintiffs,  who  were  the 
Bisliop  lus^p-  owners  of  all  the  lands  in  the  township,  claiaied  ei- 
propriator  emption  from  all  tithes  in  kind,  except  certain  tithes  of 
the  vicar  of  the  com,  c^rain,  hav,  lamb,  wool   and  wood,  which  were 

parish  con-  ^  o  .^ 

tended  that        payable   to    the   bishop   of  LicJifield    as   appropriator 

they  were  liable 

to  the  render      thereof,  aiid  that  the  defendant,  on  the  other  hand,  who 

to  him,  as  vicar  .  ^,  .ii«it  i  ii 

for  the  time  was  vicar  of  the  parish,  claimed  that  these  lands  were 
other*than*the  subject  to  the  render  in  kind  to  the  vicar  for  the  time 
Nrone^uftlfe  ^^^^&  ^^  ^^'  manner  of  tithes,  except  the  said  tithes  pay* 
thrtit^h**"*^  able  to  the  bishop.  Neither  the  bishop,  nor  any  other 
in  question.        persoH,  exccDt  the  defendant,  made  claim  to  the  tithes 

The  commis-  *     _  ^        ^ 

sioner  decided    in  question.     The  assistant  commissioner  decided  that 

that  the  lands         i       i       ,        o    i         i    .     •/*» 

were  subject  to    the  lands  of  the  plamtiffs  were  ^^  subject  to  the  payment 

the  payment  of 

all  tithes,  other  than  the  excepted  tithes,  to  the  "  vicar  for  the  time  being.*'  Tlie  lad 
owner  then  delivered  to  the  vicar  a  feigned  issue,  which,  following  the  words  of  the  ccm- 
missioner,  raised  the  question  whether  the  tithes  were  payable  « to  the  vicar  for  the  tine 
being."     On  motion  to  strike  out  so  much  of  the  issue  as  related  to  the  vicar. 

Held  that,  as  the  vicar  was  the  only  claimant,  and  as  the  commissioner  had  in  tenns 
decided  that  the  tithes  were  payable  to  the  vicar,  the  issue  was  not  objectionable  on  the 
ground  that  it  improperly  raised  a  question  of  title,  viz.  to  whom  the  tithes  were  payable, 
instead  of  the  question,  simply,  whether  they  were  payable  at  all. 
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of  all  tithes,"  except  the  said  tithes  appropriate,  **  to  the   Queen*t  Benek. 

vicar  of  the  said  parish   for  the  time  being/'     The  

Feigned  issue,  as  settled  by  Coleridge  J«,  was  whether 
the  lands  were  liable  ^^  to  render  to  the  vicar  far  the  time 
being  of  the  said  parish  any  manner  of  tithes."  It  was 
objected  before  the  learned  Judge  that  the  words  relative 
to  the  vicar  improperly  raised  the  question  who  was 
entitled  to  the  tithes^  as  well  as  the  question  whether  the 
lands  were  subject  to  the  payment  of  them  at  all ;  and 
the  matter  was  referred  to  the  full  Court* 


Whitehurst  now  shewed  cause.     In  Edwards  v.  Bun* 

bury  (a)i  on  the  authority  of  which  the  defendant  will  say 

that  the  proposed  amendment  should  be  allowed,  it  was 

held  that,  on  a  feigned  issue  under  stat  6  &  7  fK  4. 

Cm  71.  s.  46.,  the  landowner  could  not  deny  that  his  lands 

were  subject  to  the  payment  of  tithe  to  Sir  E.  Bunbury^ 

for  the  purpose  of  raising  a  question]  of  title  to  tithe 

as  between  Sir  E.  Bunbury  and  a  third  party.     But  in 

that  case  there  were  rival  claimants  of  the  tithe  (6) ; 

whereas,  in  the  present  case,  the  bishop's  claim  to  the 

appropriate  tithes  was  admitted,  and  neither  he  nor 

any  otlier  person  disputed  the  vicar's  title  to  the  tithe 

in  quesUon,  if  payable  at  all.     The  commissioner  has  in 

terms  decided  that  the  tithe  is  payable  to  the  vicar;  and 

*^  the  appeal  from  the  commissioner's  decision  must  be 

precisely  from  that  which  he  has  decided ; "  per  Lord 

Abinger  C.  B.  in  Earl  of  Stamford  v.  Dunbar  (c). 

Cowling,  contrL    The  issue  in  its  present  form  must 
put  in  question  the  vicar's  title ;  and  Edwards  v.  Bun^ 


(a)  S  Q.B.  SS5. 
(0)  IS  M.  t  r.  414. 


(6)  See  S  Q.  B,  890. 
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bury  {a)  decides  that  such  a  matter  cannot  be  tried  ddier 
before  the  commissioner  or  on  the  issue.  iCoUrid^h 
The  bishop  is  out  of  the  question  according  to  the  cue 
on  both  sides.]  If  the  words  relative  to  the  vicv  are 
struck  out,  the  plaintiffs  can  try  all  that  it  is  competent 
to  them  to  try,  namely,  whether  the  tithe  is  payable  staDi 
not  to  whom.  If  there  is  no  claim  but  the  vicar^s,  wfaj 
should  the  issue  be  put  in  sudi  terma  as  to  let  in  the 
question,  whether  he  *or  some  other  person  is  entitled? 
At  present  the  issue  is  double.  [^Coleridge  J.  If  the 
amendment  were  made,  that  would  let  in  the  quesdon 
whether  the  tithe  is  payable  as  between  landowner  and 
vicar  and  also  as  between  landowner  and  rector. 
Erk  J.  And  you  would  claim  the  verdict,  even  if  it 
appeared  that  some  one  else^  and  not  the  vicar,  was 
entitled.]  All  the  commissioner  has  to  do  is  to  ascer- 
tain the  amount  of  tithe  payable.  Edaxtrdsv.  BiaUmFy{a) 
and  Birch  v.  Barker  {b)  seem  to  be  decbive  against  die 
issue  in  its  present  form.  IPatteson  J.  Suppose  tbe 
issue  to  be  amended  as  you  propose,  and  the  jury  to 
find  that  the  tithe  is  payable ;  to  whom  would  tbe  ccn- 
missioner  give  the  tithe  ?]  To  the  vicar.  [^Pattism  X 
Then  why  not  raise  the  question  in  terms  ?] 


Lord  Denman  C.  J.  I  think  the  issue  right  as 
it  is,  and  that  it  would  be  wrong  if  it  were  in  any 
other  form. 

Patteson  J.  The  issue  proposed  would  raise  a 
question,  the  decision  of  which  would  determine 
nothing. 


(a)  SdB.  885. 

(6)  GtedinnotetoJEtftparrftT.  J9tiii6i(fy,SQLJB:888. 


(*> 
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Coleridge  J*     Mr.  Cmoling  has  pointed  ont  incon-  QiMm*f  BendL 

1847 
dience  consequent  npon  the  issne  in  its  present  form.  

is  clear  that  there  would  also  be  inconvenience  con-     Uhitiemtt 

COLLIOS 

|uent  upon    the    proposed  amendment.      I  think,  ▼• 

^  Oaetov. 

nrefore,  we  may  look  to  the  form  of  the  commis- 
mar's  decision.  The  issne  is  an  appeal  from  his 
ciaion ;  and  his  decision  is  confined  to  the  liability 
these  lands  to  pay  tithe  to  the  vicar. 


Eelb  J.  concurred. 

Rule  discharged  (a). 


(a)  Reported  by  S.  Damtoth  £iq. 


he  QuxEsr  against  The  Jostices  of  the  West   «^»^  lotb. 

Riding  of  Yoeeshibe. 

(Re  Vincent,  a  Lunatic.) 

fANDAMUS.    The  writ,  directed  to  the  justices  i.  Amandamiif 

of  the  peace  in  and   for  the  West  -Riding  of  justices  to  hear 

rkAire^  recited  that  at  the  general  quarter  sessions  j^^^^  or- 
der adjudging 
the  lettlement 
i  Innatie  pauper  to  be  In  X.,  and  ordering  the  ovcwecra  oi  L,  to  pay  a  turn  of 
icj  so  long  aB  the  lunatic  should  be  confined  in  the  county  asylum  under  another  order 
be  ame  d^  by  the  mid  justicei.     The  return  set  oat  that  the  order  **  mentioned  and 
rrcd  to  in  the  said  writ  '*  was  made  on  the  day  of  its  date,  and  other  facts  relating  to 
m  iaid  order,"  as  justifying  the  refusal  to  hear  the  appeal :  Hdd,  that  it  sufficiently 
esrcd  in  the  return  that  "  the  order  **  mentioned  in  the  return  was  that  against  which 
writ  directed  the  justices  to  hear  the  appeal. 

tie  appeal  against  an  order  adjudging  the  settlement  of  a  lunatic  pauper  under 
9  G.4.  e.  4a  s.  S8.  is  under  sect.  54  of  that  act,  and  not  under  sect  60. 
(oft  the  provision  of  stat,  4  &  5  IK  4.  c  76.  s.  79>»  that  a  pauper  shaU  not  be  re- 
«d  until  twenty  one  days  after  a  copy  or  counterpart  of  the  order  has  been  senred  on  the 
sh  to  which  the  removal  is  directed  to  be  made,  is  not  ineorpomted  in  sect.  54,  and  is 
applicable  to  the  case  of  lunatic  paupers. 

Iieteftwpe  the  next  practicable  session  to  try  an  appeal  against  such  order  is  that  for 
A  notice  of  appeal  can  be  given,  according  to  the  ordinary  practice  of  the  sesaionsy 
pcclifclyofitat4.&5  ITi.  c.76.  «.79l 
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holdeti  by  adjournment  at  Braifuri^  in  and  for  tbe  aid 
Riding,  on  the  Ist  Jvibf  a.d.  1845,  an  appeal,  tbaiBlo- 
fore  entered  by  and  on  behalf  of  the  diarchwardtas 
and  overseers  of  the  poor  of  the  parish  of  ZiiivfjiooIiB 
the  county  of  Lancaster^  against  an  order  mukr  thi 
hands  and  seals  pf  Jasqpk  Armitage  and  Jokm  SM^ 
Esquires,  two  of  the  said  justices,  and  bearing  date  thi 
8th  March  a.d.  ) 845:— -whereby  the  last  legal  settle- 
ment of  Mary  Vincent^  an  insane  pauper,  was  adjudged  to 
be  in  the  said  parish,  and  the  overseersof  the  poorofthe 
said  parish  were  ordered  to  pay  to  the  treasurer  for  the 
time,  from  time  to  time  being,  of  the  Lunatic  asjlm 
in  and  for  the  said  Riding,  weekly  and  every  week 
from  the  time  of  the  said  Maty  V.  being  first  placed 
in  the  said  asylum  by  virtue  of  a  warrant  or  crder  is 
that  behalf  under  the  hands  and  seals  of  the  said  J, 
Armitage  and  J.  Suicliffi,  Esquires,  so  being  sudi  jus- 
tices as  aforesaid,  and  bearing  date  the  said  8th  Jfovl 
A.  D.  1845,  so  long  as  the  said  Maty  F.  should  con- 
tinue in  the  said  asylum  by  virtue  of  the  said  last  men- 
tioned warrant  or  order  in  that  behalf  the  sum  af 
5s.  6(L  for  the  maintenance,  care,  &c  of  the  said  Jfrfjf 
F.f  so  long  as  that  sum  should  continue  to  be  tk 
weekly  sum  fixed  upon  in  that  behalf  by  the  vinton 
of  the  said  asylum ;  and  such  other  weekly  sum,  after 
5s.  6d.  should  cease  to  be  the  sum  so  fixed,  as  shoaU 
be  from  time  to  time  fixed  upon  in  that  behalf  hj 
the  visitors  under  the  provisions  of  the  statute  in  tfael 
case  &c.,  or  otherwise  according  to  law :  — came  on  to  be 
heard ;  and  that  the  said  justices  before  whom  such  sei- 
sions  were  holden  were  required  on  the  part  of  the 
said  overseers  of  Liverpool  to  hear  and^  determine  die 
merits  of  the  said  appeal^  but  refused  &a 
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Return :  **  that  the  order  under  the  hands  and  seals  of  Quam't  Bench. 

1847* 
nhmepk  Armitage  and  John  Suidiffi^  Esquires,  two  of  us  * 

the  said  keepers  of  the  peace  and  justices  aforesaid,     ^®  Quu* 

which  order  is  mentioned  and  referred  to  in  the  said    „^"*^,5^ 

Wert  Biding. 

writf  was  made  by  them  the  said  J.  jL  and  J.  &  on  the 
8th  day  of  Marck  a.i>.  1845,  the  d^y  of  the  date  of 
the  aame  order ;  and  that  the  quarter  sessions  men* 
tioned  in  the  writ  were  holden  by  adjournment  from 
the  holdmg  of  the  same  quarter  sessions  at  SkipUm^  in 
and  for  the  same  Riding,  on  the  SOth  of  Jime  1845, 
which  last  mentioned  day  was  the  day  of  the  com- 
meooement  of  the  same  quarter  sessions.  That  the 
said  order,  made  and  bearing  date  on  the  8th  of  March 
Mm  Bb  1845)  was  served  on  and  delivered  to  the  church- 
wmdena  and  overseers  of  Uverpocl  in  the  writ  men- 
tioned  on  the  18th  o(  March  a.  n.  1845;  and  that  the 
said  churdi wardens  "  &c  of  Liverpool  on  the  said  Idth 
day  of  March  a.d.  1845  had  notice  of  the  said  order 
flo  made  and  dated  on  the  8th  day  of  Marck  a.  d.  1 845, 
and  then  became  and  were  entitled  to  appeal  against  the 
same  to  and  at  the  next  general  quarter  sessions  of  the 
peace,  to  be  holden  in  and  for  the  said  West  Riding.** 
The  return  then  stated  that  such  next  general  quar- 
ter sessions  were  holden  on  7th  Jlpril  1845,  and  that 
no  appeal  against  the  said  order  was  there  entered, 
nor, was  any  application  there  made  to  enter  such 
ai^ieal*  That  the  interval  between  ISth  March  1845 
nd  7th  April  1845  was  more  than  sufficient  to  have 
enabled  the  said  churchwardens  &c.  of  Liverpool  to 
have  entered  and  prosecuted  an  appeal  against  the  said 
order  at  the  said  quarter  sessions  so  holden  on  7th 
jfyril  1845;  and  that,  according  to  the  practice  and 
rule  of  the  quarter  sessions  for  the  West  Riding,  ten 
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trial  of  an  appeal  b  all  that  is  required.     Wherefare 


Hie  QuixN    (]jg  keepers  of  the  peace  in  quarter  sessions  astemUed 
jusdcet  of  ^  at  Bradford  did,  as  in  the  said  writ  mentioned,  refine 

WetC  fUdiog** 

to  hear  and  determine  the  said  appeal  then  broagbt 
forward,  and  there  proposed  to  be  lodged  for  the  fint 
time,  and  which  appeal  had  not  been  entered  and  re- 
spited at  any  previous  quarter  sessions  &c.  for  the  siid 
West  Riding  &c  (a). 

General  demurrer :  and  Joinder. 

The  case  was  argued  this  term  (i). 

(a)  The  return  then  weot  on  t  /'And  we  fMbBr.huwhtj  cmlUf*kt,i 
*  That  it  does  not  appear  by  the  Mid  wiit  wlien  the  order  tlierria  siBlMeii 
waa  made,  nor  when  the  firrt  General  Q^iarter  Seniona  fr  tiht  W«t 
Riding  next  after  ISCh  Mtmck  1S45  were  ao  boldcQt^ppr  wMht  fl  wa 
practicable  for  the  said  churchwardana  &c.  of  Liviiymi  to  hate  tried  Aor 
aaid  appeal  at  the  Quarter  Sesaiona  lo  first  holdeoy  nor  when  Ifaa  pi^ 
tended  right  of  appeal  of  the  cfaurchwirdena  4c.  of  Lmrpeti  agriml  At 
laidorder  fintaocruedy  or  that  auch  right oferacerued  to  than;  aidM 
the  writ  fails  to  state  any  such  facts  aa  shew  that  it  waa  die  duty  ef  tfcf 
justices  to  hear  and  determine  the  appeal  at  the  said  Qnarlcr  SasriHi 
holden  on  1st  J«(y  1845." 

PmUey^  in  support  of  this  part  of  the  return,  contended  that  tey» 
secutors  had  not  shewn  any  du^  incumbent  on  the  joatioeB  to  hsvii 
appeal  at  the  Jufy  sissions,  inasmuch  as  the  mandamus  did  oot  iSiB 
either  when  those  sessions  commenced^  or  when  the  appdksti  aw 
serred  with  the  orderj^appealed  against.     He  dted  Her  t.  TV  JMi 
of  Leicester,  7  J9.  j*  C.  6.  18. ;  Bex  ▼.  HepUmUaU,  Burr.  8,  CSS.;  J^ 
gma  ▼.  Ardtley,  5  d  B.  163.;   Peai't  Cote,  6  Mod.  Sia;  iZcr  v.  ^ 
Bithop  of  Oiford,  7  East,  345. ;  Bex  t.  The  Margate  Pier  CMyei^SA 
i  AUL  SSa  ;  Bsffna  ▼.  The  Eastern  OnmUes  Bailwt^  Cseysiy,  lO^t 
E,  531. ;  and  Jerm  on  Coroners,  p.  62. 

Pickering,  contr4,  contended  that  the  otgections  were  captiouii  sd  ^ 
writ  in  the  usual  form :  and  be  cited  Comeths  Practice  on  the  Crssm  Sm 
&e,,  Appendix,  p.  198. 1  Ardkbold^s  Practice  of  the  Crown  Qfee,SS(^i''^ 
BexT,  Ward,  2 Str. 893. 

See  the  judgment  of  the  Court,  p.  771.  post. 

(&)  Mi^  29th  and  June  Sd.  Before  Lord  Denmem  C  Xi  l^^^"*^ 
Cbbrufge  and  Erie  Js. 
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f,  for  the  Crown.     First  Two  orders  are  QvMtC*  BetuA. 

leotioned  in  the  writ,  both  bearing  the  same  date,  and  * 

oder  the  hands  and  seals  of  the  same  justices:  and  TheQusw 

le  return  leaves  it  uncertain  which  is  "the  order **  'w^tS^ 
lere  referred  to.    A'  return  ought  to  be  certidn ;  Conu 


ig.  Mandamus,  (D  5.),  Bex  v.  I^/me  Begis  (a),  Rea  v« 
Japham  (£),  Ex  parte  Eden  {c\  DeybePs  Case  (d)f  Sow^ 
nCs  Case  {e).  Secondly,  Stat  9  Q.  4w  c.  40.  &  54p.  gives 
1  appeal  against  orders  adjudicating  the  settlement  of 
maticsy  ^*  in  like  manner  and  under  like  restrictions 
ad  regulations  as  against  any  order  of  removal." 
Jnder  this  clause  the  appellants  are  entided  to  im« 
ort  into  the  statute  the  subsequent  provision  of  stat 

&  5  f^  4*  c.  76.  s.  79*9  which  gives  to  those  on 
'horn  orders  of  removal  are  served  twenty  one  days 
NT  considering  whether  they  will  appeal,  as  well  as 

further  period  of  fourteen  days,  under  sect  81, 
e&yre  the  quarter  sessions  for  serving  the  respondents 
^  the  grounds  of  such  appeal ;  Begina  v*  7^ 
hisiices  of  Lancashire  (g).  Sut  4  &  5  fV.4i.  c.  76. 
toes  not  give  any  fresh  right  of  appeal,  but  only 
mneses  conditions  under  which  the  previously  existing 
ig^t  b  to  be  exercised;  Begina  v.  The  Becorder  of 
Leeds  (£}•  Stat  9  G.  4.  c.  40.  placed  the  practice  of 
fipeals,  in  the  case  of  lunatic  paupers,  on  the  same 
beting  with  the  practice  -in  ordinary  cases  of  removal 
■^om  parish  to  parish :  and  the  reasonable  construction 
^  the  statute  is  that  which  since  the  statute  4  &  5 
'^  4b  c;  76.  vrill  continue  both  classes  of  appeals  on 

(a)  1  Doug.  79.  (^)  1  Venir.  lia 

(e)  9M.t  S.  226.  (d)  4  JS.  f  jUd.  248. 

(0  4B.ijild.294.  (g)  ^Q^  S*  910. 
(il)  8  (2.  £•  6SS. 
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the  same  footing.  The  legislature  must  be  taken  to 
have  intended  what  is  plainly  consonant  to  reason  and 
good  discretion ;  Stradling  y.  Morgan  (a);  exoqit  where 
a  less  reasonable  construction  is  enforced  by  unambigih 
ous  language;  Eegina  v.  The  lieeds  and  Uwfoi 
Canal  Company  (b).  A  strong  argument  in  favour  of 
the  present  view  is  derived  from  statutes  1  &  8  F«d 
c.  14.  5.  2.,  8  &  4  Vict.  €.  54.  s.  5.,  and  8  &  9F«A 
r.  126.  5.  62. ;  each  of  .which,  in  respect  of  appeals 
against  orders  adjudging  settlements  of  lunatics,  deaHjf 
incorporates  the  conditions  of  appeal  defined  by  stil 
4  8c  5  ^.  4w  c.  76.  The  appellants  were  therefore  ea- 
titled,  under  stat  4  8c  B  JV.^.  c  76.  s.  79.»  to  twen^ 
one  days  for  considering  whether  they  would  appeii» 
and,  in  addition,  ten  ^days,  the  time  of  notice  required 
by  the  practice  of  the  sessions :  consequently  they  vat 
not  bound  to  appeal  to  the  April  sessions. 

Paildey^  contrL  1.  The  return  plainly  refers  to  tk 
order  against  which  the  right  of  appeal  is  claimed  bf 
the  writ,  and  alleges  service  of  that  order  on  the  over* 
seers  of  Liverpool^  and  that  they  were  entitled  to  apped 
against  <'  the  same''  at  the  April  sessions:  no  appev 
exists  against  the  warrant  under  which  a  lunatic  is  sent 
to  an  asylum:  moreover  there  is  only  one  "ordtf 
spoken  of  simply  as  such  in  the  writ,  the  second  docu- 
ment being  called  a  ^^  warrant  or  order:"  and,  W/' 
the  objection  that  the  return  is  ambiguous  and  faib  to 
shew  whether  it  refers  to  the  one  document  or  the  (f^ 
could  be  raised  only  on  special  demurrer,  since  the  p>^ 
ing  of  Stat.  6  8c  7  Vict.  c.  57.  s.  1. ;  for  that  act  gives  tkc 


(a)  Plowd.  199.  805. 


{b)l  A^iE.  671.  <»!• 
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ight  to  demur,  in  cases  of  mandamus,  only  in  the   Queen's  Bench, 


1847. 


ame  manner  as  in  personal  actions.     2.  As  to  the  main 

[uestion.    Stat.  ^  &.  5  fV.  4.  c.  76.  s.  79.  applies  only     The  Qwk«k 

0  appeals  against  orders  removing  poor  persons  from      Justices  of 

•  1  •  t         T  1  <•  West  Riding. 

ttrish  to  parish.     Its  provisions  may  be  applied  even 

1  the  case  of  a  suspended  order,  as  seems  to  have 
een  done  in  Begina  v.  ITie  Justices  of  Lancashire  {a) ; 
>r  the  suspension  may  be  taken  off  at  any  time,  and 
ie  removal  effected.     The  obvious  intention  of  stat. 

&  5  ^.  4.  c.  76.  s.  79.  was  to  enable  those  who 
'ould  be  prejudiced  by  such  removal  to  prevent  its 
iking  place  before  the  determination  of  their  appeal. 
\o  such  provision,  therefore,  as  that  of  sect.  79  was 
ceded  in  the  case  of  lunatics :  and  accordingly  Wil" 
\anis  J.  held  it  *^  utterly  inapplicable "  to  that  case, 
rhen  cause  was  shewn  against  the  issuing  of  the  pre- 
«nt  writ ;  Begina  v.  Justices  of  the  West  Riding  (6) : 
uid  the  writ  issued  only  because  the  learned  Judge 
iledined  to  conclude  the  prosecutors  by  his  own  view. 
Ff  the  appeal  is  under  sect.  60,  as  was  assumed  in 
^g^na  V.  Pixley{c\  and  not  under  sect  54  of  stat. 

Gf.  4.  c.  40.,  there  is  no  pretence  for  supposing  an  in- 
X'poration  of  sect.  79  of  stat.  4  &  5  W.  4.  c.  76.  But 
obably  the  court  will  think  that  the  appeal  is  not  given 
»cier  sect.  60,  but  under  sect.  54;  Begina  v.  The  Jus- 
"c^^  of  Kent  {d) :  and  Wightman  J.  considered  that  it  was 
^'k  under  sect.  60,  in  Begina  v.  Becorder  of  York  {e).  If 
ct.  54  gives  the  appeal,  the  question  will  turn  upon  the 
^viso  that  the  officers  of  the  parish  in  which  the  justices 

(a)  4  Q.i?.  910. 

(6)  5  2).  ^  X.  16»  note  (a)  to  Eegina  v.  Justices  of  Middlesex* 
(c)  4  Q.  B.  711.  (d)  2  C  j&.68(?. 

(tf )  4  27.  $•  Z.  37«. 
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^^shall  adjudge  any  insane  person  to  be  setded,  may  ap- 
peal against  such  order  to  the  general  quarter  sessions  o( 
the  peace  to  be  holden  for  the  county  where  sudi  order 
shall  be  made,  in  like  manner  and  under  like  restricdoQi 
and  regulations  as  against  any  order  of  remoTal,  gifiog 
reasonable  notice  thereof  to  the  derk  of  the  peace  of 
such  county,  who  shall  be  respondent  in  such  appeal; 
which  appeal  the  justices  of  the  peace  assembled  at  tbe 
said  general  quarter  sessions  are  hereby  authorised  and 
empowered  to  hear  and  determine,  in  the  same  nuuraer 
as  appeals  against  orders  of  removal  are  now  heard  and 
determined."  The  whole  effect  of  this  clause  is  to  in- 
corporate, as  if  re-enacted,  in  stat.  9  6.  4.  c.  40.,  alld^ 
existing  conditions  of  appeal  against  orders  of  removalf 
and  those  conditions  only ;  Begina  v.  Stock  {a\  BigM 
V.  Silversides  (b).  The  words  ^^  are  turn  heard  and 
determined  "  are  unambiguous,  and  must  be  constmed 
on  the  principle  laid  down  in  Bex  v.  Crreal  DriffiM{f\ 
that  every  statute  must  be  understood  according  to  the 
plain  and  ordinary  import  of  its  words,  unless  the  Court 
is  bound  to  adopt  some  different  construction  by  an 
uniform  course  of  well-considered  decisions,  or  unkai 
the  more  obvious  interpretation  ^'  would  lead  to  socb 
consequences,"  that  we  can  safely  pronounce  that  Ae 
legislature  ^^must  have  had  a  different  intention  froffl 
that  which  the  ordinary  import  of  the  words  convejSi' 
A  similar  rule  is  sanctioned  by  the  Court  of  Excheqotf 
in  Edmonds  v.  Lcvaley  (d). 

It  does  not  indeed  appear  that  the  removal  of  tbe 
lunatic  in  this  case  was  not  under  stat  9  Q.  4.  c4fO.  u^^ 


(o)  SA.ffE.  405. 

(c)  8  J9.  ^  C.  684.  69a 

{d)  6  M.^  W.  285.  289.     Per  Parke,  B. 


(6)  3  Q.  ^.406. 
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in  wbkh  case  no  grounds  of  appeal^  under  sect.  46  or  Queen's  Bench. 

aect  54,  would  be  needed.     If  the  removal  was  under  '__ 

that  clause,  then,  the  lunatic  not  having  been  charge-     ^h®  Qumh 
able,  notice  of  his  beinir  *^  charcreable  to  or  relieved  "  in      Justices  of 

.  ,  , ,  ,  We«t  Riding. 

any  pansb  could  not  be  given  according  to  stat  4  &  5 
Wm  4.  €•  76.  s.  79.  It  is  observed  on  the  other  side  that 
Stat.  1  &  2  Vict.  c.  14.  5.  2.,  stat.  8  &  4  Vict.  c.  54.  $.  5., 
and  stat.  8  &  9  Vict.  c.  126.  s.  62.,  do  incorporate  the 
provisions  of  sect.  79  of  4  &  5  ^.  4.  c.  76. :  but  that  is 
done  by  express  reference ;  which  is  not  to  be  found  in 
Btat  9  G.  4.  c.  40.  5.  54. 


Pickering  was  beard  in  reply. 

Cur.  adv.  vidt. 

Lord  Demman  C.  J.  now  delivered  the  judgment  of 
tlie  Court. 

We  are  satisfied  that  the  return  to  the  mandamus  in 
this  case  is  sufficiently  certain.  No  person,  we  think, 
can  doubt,  on  reading  it,  that  the  order  mentioned  in  it 
is  that  which  was  addressed  to  the  churchwardens  and 
overseers  of  lAverpooU  and  which  formed  the  subject  of 
the  appeal  to  the  Quarter  Sessions. 

Ol]gecdons  were  made  to  the  writ  itself;  but  we  do 
not  think  it  necessary  to  notice  them. 

The  main  question  is,  whether  the  79th  section  of 
stat.  4  &  5  fF.  4.  r.  76.  applies  to  this  case :  and  that 
question  is  directly  raised ;  because  it  is  plain  that  the 
appeal  was  too  late  if  it  depended  on  stat.  9  G.  4.  c.  40. 
only,  whether  we  treat  it  as  founded  on  the  46th  or  54th 
section  of  that  act.    It  is  true  that  in  Regina  v.  Pixley[a) 

(a)  4  a  ^.711. 
Se  2 
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VoiumiX.     section  60  was  treated  as  the  clause  giving  the  appeal: 

but  it  appears  to  us  to  be  dear,  on  further  considen- 

The  QuHN     lion  of  the  statute  9  G.  4.  c.  40^  as  it  did  to  Mr.  Justice 

V. 

JusUces  of      Wightman  in  B^ina  v.  Becorder  of  York  (a),  that  the 

West  Riding. 

60th  section  applies  to  cases  of  penalties  under  the  act, 
and  not  to  orders  for  maintenance,  and  that  the  5ith 
section  gives  the  appeal,  as  the  late  Mr.  Justice  WHliam 
held  when  he  made  this  rule  for  a  mandamus  abso- 
lute (£}• 

On  consideratioti  we  agree  with  that  learned  Jodge 
in  what  he  stated  to  be  his  impression,  rather  than  his 
opinion,  with  regard  to  the  79th  section  of  stat  4  &  S 
JV.  4.  c.  76.  That  section  was  framed  with  a  view  to  pre- 
vent the  hasty  removal  of  paupers  upon  ofders  obtained 
ex  parte,  and  which  might  afterwards  be  litigated.  It 
does  not,  in  express  terms,  alter  the  time  for  appeal; 
but  it  does  by  implication,  because  it. gives  twenty  ooe 
days  for  the  officers  of  the  parish,  to  which  it  is  sought 
to  remove  the  pauper,  to  make  up  their  minds  whether 
they  will  receive  him  or  appeal ;  and,  if  they  detenrnnc 
on  the  twentieth  day  to  appeal,  it  is  plain  that  thej 
must  still  have  the  usual  time  to  give  notice:  but  the 
section  is  in  most  respects  inapplicable  to  orders  ad' 
judicating  upon  the  settlement  of  lunatic  paupers  who 
are  sent  to  an  asylum  and  are  not  removable  from  it, 
and  therefore  not  within  the  mischief  as  to  has^  re- 
movals, and  who  perhaps  were  never  chargeable  at  au 
to  any  parish,  but  were  wandering  lunatics.  Unless^ 
therefore,  we  are  compelled  by  some  strict  rule  to  hold 
that,  by  the  words  of  the  54th  section  of  stat.  9  G*  ^ 

(a)  4  Dowl,  ^  X.  376. 

(6)  Re^a  v.  Jtutiecs  of  the  West  Ridingy  note  (a)  to  Bep^a  r.  Justicft 
of  Middletex,  5  DowL  ff  L,16^ 
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;.  40.,  **  in  like  manner  and  under  like  restrictions  and  QHMn'i  Sma. 

'egulations  as  against  any  order  of  removal,"  the  pro-  ' 

risions  of  subsequent  acts  of  parliament  regulating  such      '^^  fto"" 

ippeola  are  necessarilv  incorporated  with  it,  as  well  as      Junicn  of 
^'  '  ^  We«  Biding. 

iiose  of  acts  then  in  existence,  we  should  certainly  ex- 
dude  the  79th  section  in  question. 

In  the  case  of  .Srgina  v.  TAe  Justices  ^  Laticashire  (a) 
it  was  held  that  the  79th  section  of  staL  4,&5H'.*,c.  76. 
applies  to  suspended  orders  of  removal,  though  the  time 
[or  appealing  agunst  them  is  made,  by  the  statute 
49  G.  3.  c,  124.  s.  S.,  to  be  computed  from  the  time  of 
serving  such  order :  and  that  decisioD  is  quite  right ; 
for  suspended  orders  of  removal  are  within  the  mis- 
chief of  hasty  remoi-als,  and  the  ?9th  section  is  entirely 
applicable  to  them.  The  execution  of  them  is  suspended 
only  till  the  pauper  can  safely  be  removed,  which  may 
be  much  sooner  than  twenty  one  days :  whereas,  in  the 
case  of  lunatics,  there  is  no  order  of  removal  at  all.  We 
were,  however,  pressed  with  an  argument  that,  as  three 
statutes  regarding  lunatic  paupers  passed  since  stat.  4  & 
5  W-  4.  c.  76.  plainly  incorporate  the  79th  section  of  that 
act,  viz.  stats.  1  &  2  Vict.  c.  14.  s.  2.,  3  &  4  Vict.  c.  54. 
t.  5.,  and  8  &  9  Vict.  c.  126.  5.  62.,  which  last  repeals 
Stat.  9  G.  4.  c,  40.,  therefore  we  must  suppose  that  the 
legislature  intended  the  79th  section  to  apply  to  stat. 
9  G.  4.  c.  40.  We  do  not  think  that  this  consequence 
necessarily  follows.  Whether  the  legislature  in  those 
three  statutes  pnKsed  in  the  present  reign  fully  adverted 
to  the  terms  of  the  79th  section  in  question  being  in  a 
great  measure  inapplicable  to  orders  for  the  maintenance 

C")  ■)  Q.B.91Q. 
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^ 1 gusLge  used  in  them  does  incorporate  the  section  so  &r 


The  QnEEK     ^^  j^  j^  applicable,  and  must  have  its  legitimate  effect; 
w^'^BidT^     but  we  are  not  therefore   obliged  to   incorporate  the 

section  into  a  tbrmer  act,  the  language  of  which  does 

not  compel  us  to  do  so. 

Upon  the  whole,  we  are  of  opinion  that  this  appeal 

was  too  late,  and  that  judgment  must  be  given  for  those 

who  have  made  the  return  to  this  writ  of  mandamoSi 

Judgment  for  defendants  (ff) 

(a)  Reported  by  H,  Merwale,  Btq, 

Sec  Regina  ▼•  The  JutHces  of  Glamorganthire,  post,  JBoitef  ttfm  (1% 
5th),  1849. 
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Thomas  against  Fbedbices.  Thw^da;,, 

June  loth* 


A 


SSUMPSIT.      The  declaration  set  out  the    fol-  DeciaraUon  on 

lowing  agreement  in  writing.  "  Mr,  Goring  Thomas  mrn"  not^w 

hereby  agrees   to  let  to  Mn  Frederick  Fredricks,  who  TlenaSd^to  ^ 

hereby  agrees  to  take  from  him,  the  house  at  Llanon  in  ^^lit ofs  ^ri^ 

the  coQnty  of  Carmarthen,   with   the  field  adjoininir,  ing,  defendant 

^  ^  •*  o'    to  make  satis- 

lately  in  the  occupation  of  Mr.  Thomas,  and  the  free  faction  to  plain* 

J  I      •  •   1         *•  'm.r  ^^^  tenant! 

and  exclusive  right  of  sportmg  over  Mr.  Thomai^  dif-  for  damage 
ferent  farms  in  the  several  parishes  of  Llanon  and  Z/a-  on  their  farms, 
nelly  "  (with  an  exception,  not  now  material),  "  together  be^McerSned 
with  the  use  of  the  keeper's  lodge  and  dog-kennels  "  &c.,  ^  ehl^"„*by° 
^«for  the  space  of  two  years  from  Lady-^y  1843,  at  e^h  party,  and 

*  "^  "^       •^  '  an  umpire : 

the  yearly  rent  of  52/.  105.  payable  quarterly,  and  free  •▼erment,  that 

defendant  en« 

and  clear  of  all  deductions  whatsoever.    Mr.  Fredricks*^  tered,  and 

preserved  the 

to  pay  rates  and  taxes,  to  keep  the  lodge  &c.  m  repair,  game,  whidi 
**  Mr.  Fredricks  also  agrees  to  pay  the  hire  of  game-  the  tenants;  ^ 
keepers,  and  all  other  expenses  incident  to  the  pre-  was  requested 
servation   of  the  game,   and   to  make  satisfaction   to  4^^'^"^^^*' 

induer:  breacli, 
thtt,  although  urithin  a  reasonable  time  a  valuer  was  appointed  by  plaintiff  and  notice 
thereof  given  to  defendant,  and  plaintiff  requested  him  to  give  the  name  of  a  referee  nu 
bis  part,  and  fix  a  time  &c.  of  meeting  to  ascertain  the  damage  &c,  in  default  of  which 
the  plaintiff%  valuer  would  alone  ascertain  the  damage  done,  yet  defendant  tlid  not  give 
notice  to  plaintiff  of  any  valuer  chosen  by  him,  nor  has  ever  made  satisfaction  &c. 

Held :  1.  That  after  verdict  it  must  be  taken  that  the  declaration  alleged  a  refusal  by 
defendant  to  appoint  a  valuer. 

S.  That,  although  the  right  to  shoot  did  not  pass  under  this  contract,  being  an  incor- 
porated  hereditament,  yet  the  agreement  to  make  compensation  was  valid,  and  good  ground 
lor  an  action,  defendant  having  had  the  full  benefit  of  such  agreement. 

3.  That,  for  the  same  reason,  the  declaration  was  not  bad  for  not  averring  performance 
of  a  condition  precedent. 

4.  The  jury  having  found  that  plaintiff  did  not  give  notice  in  a  reasonable  time  of  hi.« 
appointment  of  a  valuer  :  Held,  on  motion  for  judgment  non  obstante  veredicto,  that,  in- 
asmuch as  defendant  hnd  refused  to  appoint  altogether,  this  was  an  immaterial  allegation. 

5.  Defendant  having  refused  an  offer  of  the  plaintiff  to  rectify  an  alleged  defect  in  the* 
aiaessment  of  damages,  vis.  that  it  included  damages  done  by  rabbits :  Held  that  he  was  not 
entitled  to  a  new  trial  on  account  of  misdirection  by  the  Judge  in  directing  them  to  include 
such  damages. 

3  £   4 
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Mr.  Thoma^s  tenants  for  any  damage  done  by  the  game 
upon  their  respective  farras,  as  well  as  to  the  tenants  of 
any  other  farms  over  which  Mr.  Thomas  has  hitherto 
sported  and  over  which  Mr.  Fredricks  may  conUnueto 
preserve  the  game ;  the  amount  of  such  damage  to  be 
ascertained  by  two  indifferent  persons,  one  to  be  chosen 
by  each  party ;  and,  in  the  event  of  any  disagreement 
between  tlie  referees,  by  an  umpire  to  be  chosen  by 
them."     (The  remainder  is  now  immaterial.) 

Averment,  that  afterwards,  to  wit  on  &c.,  in  coosi« 
deration  that  the  plaintiff  then  promised  the  defendant 
&c.  (mutual  promises  to  fulfil  the  agreement).    That 
defendant  thereupon  entered  and  became  possessed  for 
the  term  of  two  years,   in  the  agreement  mentioned. 
That,  during  the  said  term,  one  John  EdTMrds  was» 
and  down  to  the  making  of  the  agreement  afierwards 
mentioned  continued  to  be,  tenant  of  seven  of  the  pbin- 
tifTs  farms  (other  than  the  portion  excepted)  in  the 
agreement  mentioned.     That,  during  the  said  term,  de- 
fendant continued  to  preserve  game  on  the  said  seven 
farms,  and  enjoyed  the  exclusive  right  of  sporting  over 
them.     That  during  the  said  term,  and  whilst  the  de- 
fendant so  preserved  the  game,  to  wit  on  &c.,  the  said 
game   so  preserved   by  defendant  upon  the  said  last 
mentioned  farms  did  great  damage  to  the  said  last  men- 
tioned farms,  to  wit  to  the  amount  &c. :  that  defendant 
hnd  notice  of  such  damage,  to  wit  on  &c.,  and  was  then 
requested  by  plaintiff  and  the  said  John  Edwards^  as 
such  tenant  to  plaintiff,  to  choose,  nominate  and  notify 
within  a  reasonable  time,  to  wit  &&,  some  indiflerent 
person  on  his,  ,the  defendant's,  part  and  behalf,  to  as- 
certain, together  with  one  indifferent  person  to  be  cliosen 
and  nominated  on  behalf  of  the  other  party  as  in  the 
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aid  agreemeat  mentioned,  the  amount  of  the  damage.    Queen's  Bench. 

3reach,  that,  although  the  said  term  of  two  years,  and  a 

easonable  time  for  the  ascertaining  of  the  said  damage       Thomas 

s  in  the  said  agreement  mentioned,  and  for  the  choice,     FftinfticKs. 

ic^  of  such  indifferent  person,  &c.,  and  for  the  making 

•f  satisfaction  to  the  said  John  Edwards  as  such  tenant 

cc,  had  elapsed  long  before  the  commencement  of  this 

uit,  and  although  within  such  reasonable  time,  to  wit 

>n   &c.,   oue  iudifierent  person,  to   wit  one  fViUiam 

^loodtfy  on  the  part  of  the  other  of  the  said  parties  as 

(1  the  said  agreement  mentioned,  was  chosen  and  nomi- 

lated,  and  notice  thereof  afterwards,  and  within  such 

easonable  time  as  aforesaid,  to  wit  on  &C,  given  by 

jid  on  behalf  of  plaintiff  and  the  said  John  Edwards 

s  such  tenant;  and  although  defendant  was  then,  to 

fit  on  &&,  requested  by  plaintiff  and  Edwards  to  ap* 

irise  them  within  a  reasonable  time,  to  wit  ten  days 

iLC«,  of  the  name  &c«  of  a  referee  on  defendant's  part, 

tod  to  fix  a  time  and  place  for  meeting  plaintiff's  re« 

eree  to  ascertain  the  damage  &c.,  and  notice  given  by 

>laintiff  to  J.  E.   that,  in  default  of  compliance,  the 

laid   IV.  M.   would   proceed   alone  to  ascertain   such 

lamage ;  and  although  the  ten  days  elapsed,  &c« :  yet 

lefendant  never  at  any  time  gave  notice  to  plaintiff,  or 

T.  J5.,  or  W.  M.f  &C.,  of  any  person  chosen  on  bis  part 

;o  ascertain  the  amount  of  such  damage  &c.,  nor  made 

satisfaction  to  any  amount  for  such  damage. 

The  declaration  proceeded  to  aver  that,  on  the  ex- 
liration  of  the  said  ten  days,  to  wit  on  &c.,  JV.  Jf.,  no 
person  attending  on  the  part  of  defendant,  ascertained 
the  damage  aforesaid,  as  amounting  to  the  sum  &c. ; 
nevertheless,  although  plaintiff  had  notice  and  was  re« 
:^uested  &c.,  he  has  refused  to  make  any  satisfaction 
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&c«  That  platnti£^  as  landlord  of  J.  K,  had  agreed 
with  J.  E.9  by  the  terms  of  his  tenanqr,  to  oompeDate 
hiin»  J.  E.f  for  all  damage  done  by  game  presened  by 
plaintiff  during  such  tenancy;  whereby  plaintiff  beame 
and  still  is  liable  to  pay  to  him  the  said  J.  K  Hm 
amount  of  such  damage^  amounting  (to  wit)  to  9M 
Damages,  4002. 

Pleas,  1.  Non  assumpsit.  S,  3,  4,  5,  6,  7.  Trsfowf 
different  allegations  in  the  declaration.  S.  That,  al- 
though notice,  that  one  indifferent  person  on  the  part 
and  behalf  of  the  other  of  the  said  parties  had  beea 
chosen  and  nominated,  was  given  to  the  defendant  jet 
such  notice  was  not  given  to  the  defendant  within  aocb 
reasonable  time  as  in  the  said  dedaration  nientioDcd,ia 
manner  and  form  as  in  the  declaration  in  that  bdulf 
alleged.  9,  10.  Traversing  other  allegations.  ImMi 
thereon. 

On  the  trial,  before  Wightman  J.,  at  the  CaerwmA» 
shire  Spring  Assizes  1846,  the  jury  found  for  the  pUa- 
tiffon  the  seven  first  issues,  damages  60L  for  damage 
done  by  rabbits  and  game  in  1848;  45L  for  the 
in  1844:  and  for  the  defendant  on  the  eighth  issue. 

In  the  following  term. 


Chilton  obtained  a  rule  to  shew  cause  why  judgmeat 
should  not  be  entered  for  the  plaintiff  on  the  cigbdi 
issue,  non  obstante  veredicto.    And,  in  the  same  tenD, 


E.  V.  Williams^  for  the  defendant,  obtained  a  cros 
rule  to  shew  cause  why  judgment  should  not  be  a^ 
rested,  on  the  following  grounds:  1.  That  the  agree- 
ment was  void,  as  it  purported  to  pass  an  incorporetl 
hereditament,  and  was  not  under  seal :   Bird  v.  Hit 
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finKMi  la).    S.  That,  inasmuch  as  the  agreement  was  Queen's  Bench, 

1847 
bat  the  damages  were  to  be  assessed  by  referees^  the  * 

tefeodant's  aU^;ed  omission  to  give  notice  of  having  ap*       Thomas 

xrinted  a  referee  could  not  make  the  assessment  of     Fmoucxi, 

lamages  by  the  plaintiff's  referee  alone  available  to 

liq^tba  defendant     WiOiams  also  obtained  a  rule  nisi 

Smt  a  new  trial  on  the  ground  that  the  jury,  under  a 

aisdirection  of  the  Judge,  had  included,  in  their  assess** 

neat  of  damage,  that  which  was  done  by  rabbits  as  well 

as  by  game. 

CkUian  and  Peacock,  in  this  term  (6),  shewed  cause 
igainst  WiUiamfs  rule  to  arrest  judgment  1.  Birdv. 
H^giman(4i)  is  distinguishable;  for  the  consideration 
here  is  executed,  it  being  alleged  that  the  defendant 
enjoyed  the  exclusive  right  of  sporting  during  the  term. 
The  defendant,  therefore,  had  the  whole  benefit  of  the 
agreement,  and  was  bound  to  pay  for  it  Although  tithes 
will  not  pass  without  deed,  still,  if  a  party  bargains  for 
lilkes  and  retains  them,  he  is  bound  to  pay  for  them. 
So  here,  possibly,  neither  plaintiff  nor  defendant  could 
have  been  compelled  to  perform  the  agreement ;  but,  it 
having  been  performed  by  one  pahy,  the  other  is  bound 
to  pay.  Supposing  a  man  had  used  and  enjoyed  a  right 
of  way ;  he  could  not  set  up  in  defence  that  it  was 
not  granted  under  seal.  [Lord  Denman  C.  J.  Not  if 
the  action  were  brought  in  respect  of  the  enjo3rment 
Here,  it  is  brought  in  respect  of  the  agreement  itself.] 
S.  The  plaintiff  in  this  case  would  have  been  entitled 

(a)  9  A.  B.  696.    Jadgment  affirmed  on  Error,  Bird  v.      iggimon^ 

(b)  A%  82d.     Before  Lord  Dtnman  C  J.,  PaUeumf  Coleridge  and 
Sriej9. 
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to  appoint  a  referee  by  himself;   and  the  deGendaiit 
would  have  been  bound  by  that  referee's  assessment  if 
defendant  had  refused  to  appoint  a  referee.     But  it 
is  argued  that  the  declaration  here  avers  as  a  bmdi, 
not  that  the  defendant  refused  to  appoint,  but  that  lie 
refused  to  give  notice  of  any  person  chosen  and  odiu- 
nated  on  his  behalf.     Possibly  such  an  objection  mfk 
be  good  on  special  demurrer.     But,  after  verdict,  it 
must  be  taken  that  a  refusal  to  give  notice  of  a  Domi- 
nation is,  in  eflecty.a  refusal  to  nominate:  or,  in  other 
words,  that  the  giving  notice  is  part  of  the  act  of  no* 
mination,  which  would  be  wholly  useless  without  it. 


Butt  and  «7.  Gray,  contra.  If  a  new  agreement  arose 
in  this  case  from  the  actual  enjoyment  by  the  defendiati 
it  may  be  a  question  whether  indebitatus  assooipflt 
might  not  lie,  either  in  the  common  form  or  in  that  of 
a  special  declaration  on  such  agreement.  But  the  test, 
as  appears  from  Bird  v.  Higginson  (a),  is,  whether 
the  plaintiff  is  compelled  to  resort  to  the  void  coo* 
tract :  if  so,  he  cannot  recover.  \_Patteson  J.  referred 
to  Mortimer  v.  M*CalIan  (6)].  Or,  again,  an  actioD 
would  have  lain  for  refusing  to  allow  the  defendant 
the  benefit  of  the  agreement,  although  the  agreement 
itself  passed  nothing:  as,  for  not  giving  possession  of 
a  house  pursuant  to  an  agreement;  Coe  v.  Clay{f\ 
2.  The  compensation  is  to  be  ascertained  in  the  mode 
pointed  out  by  the  parties  in  their  agreement,  and  in  no 
other.  No  doubt  an  action  would  lie  for  not  nominatiiig 
un  arbitintor.     But  there  is  no  express  agreement  in 


(a)  2  A.  «J  r.  696. ;  6  A,  fy  E.  8^4.  {b)  6  M.  If  If.Sf. 

(c)  5  Bivgh,  4<0.    S.C  S  Moore  §•  Fat^ney  57. 
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the  declaration!  that  the  party  nominating  an  arbitrator    Queen's  Bench. 
is  to  give  notice  of  his  nomination  to  the  other  side.  ' 

Thou  AS 

V. 

Lord  Denman  C.J.  As  to  the  second  point,  the  Fm»»"cks. 
diatinction  contended  for  by  the  defendant  might  possi- 
bly be  a  ground  of  demurrer,  but,  I  think,  very  special. 
In  point  of  fact,  neither  party  can  be  said  to  have  chosen 
on  arbitrator,  until  he  lets  the  other  party  know  the 
object  of  his  choice.  ^'Nomination"  implies  notice. 
On  this  ground,  therefore,  I  think  the  judgment  cannot 
be  arrested. 

Patteson  J.  Perhaps,  on  special  demurrer,  this 
averment  might  have  been  objected  to  as  a  negative 
pr^nant.  But,  after  verdict,  the  averment  that  the 
defendant  gave  no  notice  of  his  nomination  is  the  same 
as  that  he  did  not  nominate  at  all. 

Coleridge  J.  After  verdict,  an  allegation  that  one 
of  the  parties  omitted  to  do  something  essential  towards 
nomination,  namely,  to  give  notice  of  it,  is,  in  effect,  an 
allegation  that  he  did  not  nominate. 

Erle  J.  I  think,  provided  the  essential  breach  be 
clearly  averred,  as  it  is  here,  namely,  that  the  defendant 
did  not  make  satbfaction  in  damages  to  the  plaintiff,  it 
b  not  necessary  after  verdict  to  require  the  strictness 
contended  for  by  the  defendant  in  the  other  allegations. 

As  to  the  fir  st  point, 

Qir.  adv.  vtdt. 

ChiUon  and  Peacock  next  shewed  cause  against  the 
rule  for  a  new  trial  on  the  ground  of  misdirection; 
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having,  on  the  part  of  the  plaintil^  oflered  to  leave  (he 
amount  of  damages  to  be  rectified,  if  wrongly  asieaed, 
by  arbitration;  which  offer  was  rejected  by  the  de- 
fendant 


Butt  and  Oray^  contra,  relied  on  stat  1  &  8  W,^ 
c.  32.  5. 3* 


]6M  and  Gray  then  shewed  caose  against  the  mk  fir 
judgment  non  obstante  veredicto  on  the  ^[hth  ii 
From  the  opinion  given  by  the  Court  as  to  the 
riality  of  the  all^ation,  that  the  defendant  never  gne 
notice  of  appointing  an  arbitrator,  it  foUom  thai  Ab 
issue  is  also  material,  namely,  whedier  notice  €i  ndi 
appointment  was  given  on  the  part  of  the  plaintiff 


Chilton  and  Peacock^  contriL  Hie  defendant  hsfing 
(according  to  the  opinion  of  the  jury  and  also  of  this 
Court)  in  effect  refused  to  appoint  any  valuer,  the  dk* 
gation  that  the  plaintiff  did  not  give  notice  of  sodi  ff- 
pointment  on  his  part  is  quite  immaterial. 

Cwr.aiikvJi* 


Lord  Denm AN  C.  J.  now  delivered  the  jndgmeot  of 
the  Court  on  the  rule  to  arrest  judgment  or  for  a  oev 
trial. 

In  this  case  a  motion  was  made  in  arrest  of  judgDCOt) 
on  two  grounds,  one  of  which  was  disposed  of  doriog 
the  argument :  the  other  was  that  the  agreement  set  out 
in  the  declaration  to  let  the  shooting  over  a  manor  was 
void,  because  it  agreed  for  an  incorporeal  right,  lying 
in  grant,  and  passing  only  by  deed. 
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But  it  appears  ta  us  that  this  ground  cannot  be  susk   QueenU  Bench. 

1847 
lained;  for,  although  the  agreement  did  not  pass  the   * 

right  to  the  shooting,  still  it  is  not  for  that  reason  Toid.        Thomas 

A.n  agreement  to  execute  a  conveyance  is  valid  as  an      Fmducks, 

^eement,  though  it  does  not  operate  to  pass  an  estate; 

md  its  validity  is  not  affected  by  the  question  whether 

the  subject  oF  the  deed  be  incorporeal  or  corporeal. 

It  was  also  contended  that  the  declaration  ought  to 
have  shewn  a  grant  by  deed,  and  that  it  was  therefore 
bad  for  not  averring  performance  of  a  condition  pre- 
cedent. But,  as  the  right  is  stated  to  have  been  enjoyed 
dmriiig  the  whole  period  agreed  for,  and  as  the  absence 
of  a  grant  would  not  occasion  any  damage  to  the  de- 
fendant, we  should  hold  that  he  had  received  the  sub- 
stance of  the  consideration  agreed  for,  even  if  after 
verdict  it  must  be  intended  that  a  grant  was  not  made. 

Thb  decision  is  not  at  variance  with  Bird  y.  Higgin* 
$on  {a).  The  plaintiff  there  failed  in  an  action  for  rent, 
or  payment  in  the  nature  of  rent,  claimed  to  be  due 
under  a  isimilar  agreement,  because  enjoyment  of  the 
right  for  the  time  agreed  for  did  not  appear  on  the  de- 
daration,  but  only  an  entry  by  the  defendant. 

The  defendant  also  moved  for  a  new  trial,  because 
the  jury  included  in  their  verdict  the  damage  by  rabbits 
as  well  as  that  by  game.  But,  inasmuch  as  the  trial 
was  properly  conducted  down  to  the  assessment  of  the 
damages,  and  as  the  defendant  has  refused  every  offer 
of  the  plaintiff  to  rectify  any  mistake  in  that  assessment, 
if  there  be  any,  without  setting  aside  the  verdict  on  the 
issues,  and  as  the  injury  done  by  the  rabbits  may  be 
considered  a  consequence  from  the  preservation  of  the 

(a)  2A,^E.  696. ;  6  A.  ^  E.  824. 
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game,  we  think  that  he  ought  not  to  obtain  the  advan- 
tage oF  objecting  to  the  finding  of  the  issues  under  the 
pretext  of  objecting  to  the  amount  of  damages ;  and  that 
his  rule  must  be  discharged. 

Rule  discharged. 


Lord  Denman  C.  J.,  on  the  following  day  (Jim^  1 1th], 
delivered  the  judgment  of  the  Court  on  the  role  for 
judgment  non  obstante  veredicto. 

In  this  case  we  are  of  opinion  that  the  rule  ought  to 
be  made  absolute  for  judgment  for  the  plainti£^  ool- 
withstanding  the  verdict  for  the  defendant  on  the  eighth 
issue,  finding  that  the  plaintiff  did  not  notify  to  the 
defendant  his  choice  of  an  arbitrator  within  a  reasonable 
time.  It  appears  by  the  record  that  the  defendant  was 
requested  to  appoint  an  arbitrator  on  his  part,  and  re- 
fused to  do  so  within  a  reasonable  time.  In  effect  be 
refused  to  proceed  by  arbitration.  It  is  therefore  im- 
material whether  the  plaintiff  chose  an  arbitrator,  or 
notified  his  choice,  at  any  time ;  and  the  verdict  on  tbs 
issue  is  consequently  on  an  immaterial  fact,  and  does 
not  prevent  the  plaintiff  from  having  judgment. 

Rule  absolute  for  judgment  non  obstante 
veredicto  on  the  eighth  issue  (a\ 


(a)  Reported  by  H,  ^fcrlvalc,  Esq. 
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GOLLETT  against  CuBLXKG.  &aurdmf, 

Jun*  ISth. 

A  SSUMPSIT  for  use  and  occupation  of  apartments*  Agreement  to 

Plea:  Non  assumpsit.     Particular  of  demand,  premises 
SQiU  for  one  quarter's  rent  due  at  Christmas  1845.     The  Af<^7i844. 
action  was  commenced  January  30th,  1846,     On  the  month TeltSn, 
trial,  before  Wigktman  J.,  at  the  Westminster  sittings  "^^  ****1"^  ^^'^ 

®  '  o     toe  conunuance 

after  Trinity  term,  184f6,  the  following  memorandum  ofthetennof 
of  an   agreement  was  put  in  for  the  plaintiff,   dated  terestintbe 

premiiesy  so 
29th  March  1844*.  long  as  it  shall 

^*  Mis9  Mary  Jane  CoUett  this  day  agrees  to  let  to,  detennined  by 
and  Mr.  John  Curling  agrees  to  take,  the  second  floor  ^^^"fvom  the 
in  the  house  No.  4.  Waterloo  Place,  PaU  Mall,  with  "^^"^^^^ 
the  riffht  of  entry  and  exit  at  all  times  thereto.     To  ^/^y^^'fL., 

^  ^  therein  of  180L 

hold  from  the  25th  day  of  March,  1844,  for  a  twelve*  a  year:"  Held 

"  .  that  the  rent 

nxmth  certain,  and  thence  for  the  continuance  of  the  was  payable 

m  ...  yearly*  aiM  that 

term  of  Miss  CoUetfs  interest  in  the  said  premises  so  rent  for  a  quar- 
long  as  it  shall  continue,   until  determined  by  a  six  ^Sih^DeSmber, 
fflooihs'  notice  from  the  said  John  Curling,  expirftig  at  Jf  ^^Jj^^"^"^ 
^^y  quarter  of  a  year;  at  the  rent  of  120/.  a  year,  free  •"  ^^^ ^^^_ 
from  all  rates  and  taxes,  which  are  not  to  be  borne  by  p*tion. 
^^^    said  John  Curling.     The  above  sum   of  120/.  a 
^^^^^  to  include  attendance,**  8cc 

^Tlie  tenancy  was  still  subsisting,  and  the  defendant 

possession  of  the  rooms ;  but  he  contended  that  the 

•S^^e^ment  made   the  rent  payable  not  quarterly  but 

'^^Hy.     The  jury  found  for  the  plaintiff,  leave  being 

^^^^^rved  to  move  to  enter  a  nonsuit.     Watson  having 

^^^ined  a  rule  nisi  accordingly, 

>roL.  x.  N.  s.  S  F 
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Sir  J.  Jervis,  Attorney  General,  and  Welsby  shewed 
cause  (a).     Although  the  words  of  the  letting  may  im- 
port a  yearly  payment  of  rent,  the  agreement  has  pro- 
visions inconsistent  with  that  construction.     If  the  pay- 
ment of  rent  is  yearly,  the  tenant  may  have  to  pay 
rent  for  a  whole  year,  though   he  occupies  only  for 
part.     Suppose,  for  instance,  that  after  nine  moDtW 
occupation  the  tenant  gives  six  ninths'  notice  to  qott; 
which  he  may  do,  as  the  notice  may  expire  **  at  any 
quarter  of  a  year : "  he  must  either  pay  a  yearns  rent  for 
the  three  months,  or  pay  nothing.     In  Packer  v.  GSh 
bins  (b)  the  rent,  though  received  quarterly,  was  held 
in  an  action  for  use  and  occupation  to  be  aocrniog  de 
die  in  diem. 

Watson^  contra*  T\imer  v.  AUday(c)  shews  tint 
the  agreement,  as  to  the  first  twelvemonth,  wasfiiri 
yearly  payment ;  and  there  is  nothing  to  change  tbe 
construction  as  to  subsequent  years.  Packer  y.  GibbiM{tl 
proves  only  that,  if  the  tenancy  had  been  determined  ii 
the  middle  of  a  subsequent  year,  rent  might  have  beoi 
recovered  pro  tanto  in  an  action  for  use  and  oocupatioo: 
and  that  furnishes  an  answer  to  the  plaintiff's  argnmait. 

Cur.  aiikvA 


Lord  Denman  C.  J.  now  delivered  judgment. 

In  this  case  the  question  was  whether  tbe  rent 
payable  quarterly  or  yearly.  The  agreement  for  the 
rent  of  120/.  a  year  would  make  it  payable  yearly, 
unless  the  stipulation  for  determining  the  tenanqr  by  t 
six  months'  notice,  expiring  at  any  quarter  of  a  yeaTf 

(a)  May  26th.     Before  Lord  Deniman  C.  X,  JPttffaon,  CAsHfli^ 
Erie  Jb. 
(6)   1  Q,B.  421.     See  Gibton  ▼.  JTir*,  1  Q.  17.  85a  85^  7. 
(c)  Tyr.  Ss  G.  819. 
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raises  a  presumption  that  it  should  be  payable  quarterly.  Qy^en*t  Bench. 

We  cannot  infer  any  such  intention  from  that  stipula-  1__ 

ion ;  nor  do  we  find  any  authority  for  such  a  construe-  Colmw 

ion.     Consequently  the  plaintiff's  claim  fails.  Cvunro. 

Rule  absolute  (a). 

(a)  Reported  by  JST.  Merwakf  Esq. 


BowKBS  and  Others  against  Mabsh. 

r%£BT  on  a  bond,  given,  on  the  expected  birth  of  a  Toadecl«F- 

bastard  child,  by  defendant  to  the  churchwardens  butardy  bond 
nd  overseers  of  the  poor  of  the  parish  of  Mansfield^  dWoned'toin- 
Nottinghamshire, AdiieA February 26\h\%2S\  conditioned  J^^^i^^ 
0  indemnify  the  churchwardens  and  overseers  and  inha-  «*P^*"  ^^ 

''  maintenance^ 

»itants  of  and  from  all   incumbrances,  costs*  charges  from  time  to 

°       Ume,  of  an  ez- 

CC.9  by  reason  of  the  birth,  education  and  maintenance  pected  bastard 

• .         .  .«  «  cYAlA. :  breach, 

f  a  certam  child,  until  such  child  should  have  ob-  that  defendant 
lined  a  settlement  out  of  the  parish.     Breach,  that,  and  permitted 
fter  the  birth,  defendant  did  not  nor  would  indemnify  ni^ntained  at 
ta,  but  on  the  contrary  thereof  afterwards,  to  wit  on  ^®  ^th*^  jje 
th  June  1845  and  from  thence  until  the  commence-  <^ff«n<**nj^ 

pleaded  that 

lent  of  this  action,  suffered  and  permitted  the  said  child  ^^e  child  waa 

past  the  age  of 

3  be  maintiuned  and  provided  for  at  the  expense  of  nineteen,  and 

was  under  the 

lie  inhabitants  of  the  said  parish;  whereby  they,  and  controulofthe 

L         1   •    ^•o*  \         t  t  1  11*        parish  oflScers ; 

lie  plaintitis  as  churchwardens  and  overseers,  had  m-  that  he,  defend- 

ant,  was  able 
and  willing  to 
rofida  for  the  child  without  the  assistanoe  of  the  parish,  and  requested  the  parish  officers  to 
jXknt  tho  child  over  to  his  care  and  management,  which  they  refused  to  do,  and  thereby  the 
lOd  bad  been  prorided  for  by  the  parish  officers  Toluntarily  and  of  their  own  wrong.  Held, 
ler  Tcrdlc^  that  the  plea  contained  an  answer  to  the  action,  though  it  did  not  aver  tliat 
»  child  was  willing  to  go  to  the  putative  father. 

H«ld,  also,  tliat  such  bond  required  a  stamp  of  W.  15s.  as  being  a  Bond  *'  not  otherwise 
largcd,**  under  stat.  55  G,  S.  c  184.  Scbed.  Part  I.  Bond,  and  not  252.,  as  a  bond  to  secure 
« icpayment  of  money  to  be  advanced  &c.,  or  which  might  become  due  on  an  account 
urrenty  and  to  an  amount  **  uncertain  and  without  any  limit." 
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curred  great  costs  inc.,  amounting  &c.»  about  the  msm* 
tenance  of  the  said  child  &c. 

Pleas :  1.  Non  est  factum.  2.  and  4.  Pleas  leading  to 
issues  in  fact,  not  now  material.   S.  That  after  the  making 
of  the  bond,  and  before  the  accruing  of  the  causes  of  ac- 
tion, and  before  the  said  5th  June  1845,  and  before  tbe 
commencement  of  the  suit,  to  wit  on  &&,  the  sud  chBd 
had  attained  a  certain  age,  to  wit  twenty  one  years, 
and  was  then  past  the  age  of  nineteen.     That  the  said 
child  at  the  time  of  making  the  request  thereinafter  men- 
tioned was,  and  from  thence  hitherto  had  been,  ondor 
the  power  and  controul  of  the  overseers  and  charch- 
wardens  of  the  said  parish  for  the  time  being.    That 
defendant  was  then,  to  wit  on  the  day  and  year  afore- 
said, and  thence  hitherto  had  been  and  stilL  was,  aUe 
and  willing  wholly  and  completely  to  keep  and  main- 
tain and  provide  for  the  said  child,  without  the  aid  or 
assistance  of  the  said  parish,  and  then  and  before  any 
of  the  said  times  in  the  introductory  part  of  the  said 
plea  mentioned,  to  wit  on  &c.,  requested  and  desired 
the  then  overseers  of  the  said  parish,  and  often  after- 
wards requested  the  plaintifis  since  they  became  and 
were  such  alleged  overseers  as  in  the  declaration  men- 
tioned, to  deliver  over  the  said  child  to  his  the  said  de- 
fendant's care  and  management,  whereby  the  said  child 
might  have  been  provided  for  without  being  chargeabk 
to  the  said  parish ;  which  the  plaintiffs  wholly  refosed 
and  still  did  refuse  to  do:  and  the  said  child  had  therd)y 
during  all  the  time  in  the  said  supposed  breach  men* 
tioned  been   provided  for  at  the  expense  of  the  said 
parish  by  the  plaintifis,  and  the  i*espective  overseers 
and  churchwardens  for  the  time  being,  voluntarily  and 
of  their  own  wrong :  and  that,  if  tbe  inhabitants  &&» 
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and  said  plaintiffs  as  churchwardens  and  overseers,  or  Q»6erC»  Bench, 

184f7« 
any  or  either  of  them,  had  been  at  all  damnified  by  reason  . 1_ 

of  the  birth,  education  or  maintenance  of  the  said  child,       Bowhm 

or  by  reason  of  any  charge  toachiog  the  same,  the  said       Ma»wi. 

overseers,  churchwardens  and  ii^habitants  had  been  so 

damnified  by  their  own  voluntary  act  and  of  their  own 

wrong.     Verification. 

Issue  joined  on  the  first,  second  and  fourth  pleas. 

Replication  to  the  third  plea:  that  defendant  did  not 
request  or  desire  the  overseers  of  the  said  parish  or 
the  plaintifl^  to  deliver  over  the  said  child  to  his  the  de- 
fendant's care  and  management,  as  in  the  said  plea 
alleged.    Is$ue  thereon. 

On  the  trial,  before  Patteson  J.,  at  the  Noltingham" 
shire  Summer  assizes,  1846,  the  plaintiffs,  in  support 
of  the  first  issue,  proved  the  execution  by  defendant  of 
a  bond,  dated  28th  February  1825,  whereby  he  was 
bonnd  to  four  persons  named,  described  as  the  two 
churchwardens  and  two  overseers  of  the  poor  of  (and 
in  trust  for  the  inhabitants  of)  the  parish  o{  Mansfield^ 
in  100/.,  to  be  paid  to  the  said  &c.  (the  four),  or  one  of 
them,  or  their  certain  attorneys,  successors  or  assigns. 
The  condition  was  as  follows. 

^*  Whereas  Mary  Ccndey^  single  woman,  servant  to 
the  above  bound  John  Marshy  hath  declared  that  she  is 
with  child,  and  that  the  said  child  or  children  is  or 
are  likely  to  be  born  a  bastard  or  bastards  within  the 
said  parish,  and  that  the  said  above  bound  J.  M.  is  the 
father  of  the  said  child  or  children,  to  which  declaration 
or  charge  he  hath  submitted,  and  hath  voluntarily 
agreed  to  indemnify  the  parishioners  of  the  said  parish 
€X  Mansfield  against  all  expenses  that  may  be  incurred 
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by  reason  of  the  said  child  or  children's  Urthi  ednoh 
tion  and  maintenance,  according  to  the  Uroe  intent^  hft^ 
<<  of  the  underwritten  condition  of  the  above  obligitioB: 
Now  the  condition  of  the  above  -written  obligatioii  ii 
such  that,  if  the  said  J.  M^  his  heirs,  execotors  or 
adminbtrators,  do  and  shall,  from  time  to  time  and  at 
all  times  hereafter,  fully  and  clearly  indemnify  and  an 
harmless  as  well  the  above  named  churchwardens  and 
overseers  of  the  poor  of  the  said  parbh  (tf  Man^fUd^ 
and  their  successors  for  the  time  being,  as  also  aU  aod 
singular  the  other  inhabitants  of  the  said  parish  whidi 
now  are  or  hereafter  shall  be,  for  the  time  beings  of  tad 
from  all  incumbrances,  costs "  &c.,  ^  for  or  by  reasoo 
of  the  birth,  education  and  maintenance  of  the  aid 
child  or  children,  and  of  and  from  all  actions^  suits" 
&c.,  ^^  touching  or  concerning  the  same,  until  snchcbU 
has  or  children  have  obtained  a  settlement  or  settk* 
ments  out  of  the  said  parish  of  Mansfield. •**  then  tk 
obligation  to    be  void;    otherwise  to  remain  m  fid 
force- 
To  this  bond  there  was  a  stamp  of  lA  15s.    It  was 
objected,  on  the  pare  of  the  defendant,  that  the  stamp 
was  insufficient ;  but  the  learned  Judge  overruled  die 
objection,  reserving  leave  to  move  for  a  nonsuit:  and  a 
verdict  was  found  for  the  plaintiffs  on  all  the  issoes  ex* 
cept  that  joined  on  the  replication  to  the  third  pka; 
and  on  this  there  was  a  verdict  for  the  defendant 
In  Michaelmas  term  {Naoember  Sd),  1846, 


Whitehurst  moved  for  a  nonsuit,  pursuant  to  the 
leave  reserved.  The  stamp  of  1/.  15s.  seems  to  have 
been  affixed  on  the  supposition  that  this  instrnmeat  Mb 
under  the  head,  in  stat.  55  G.  3.  c.  184.  Sched.  Part  L, 
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of  ^  Bodd  in  England^**  <<  of  afty  kind  whatever,  not  QuemU  Bench. 
Otherwise  charged  in  this  schedule,  nor  expressly  ex* 
empted  from  all  stamp  doty—  U  15^."  But,  inasmuch  Bomm 
as  the  condition  is  for  repayment  to  the  parish  officers  BfAEs». 
of  whatever  they  expend,  and  is  in  the  nature  of  an  in-' 
demnityupon  an  account  current,  the  tide  applicable 
18  rather  ^*  Bond  in  England  "  *^  given  as  a  security  for 
the  repayment  of  any  sum  or  sums  of  money  to  be 
thereafter  lent,  advanced  or  paid,  or  which  may  become 
doe  nponan  account  current,  together  with  any  sum  al- 
leady  advanced  or  due,  or  without,  as  the  case  may  be ; 
where  the  total  amount  of  the  money  secured,  or  to  be 
altimately  recoverable  thereupon,  shall  be  uncertain  and 
withoot  any  limit — ^25L^  This  clause  is  not  restricted 
liy  the  words  which  follow :  ^*  And  where  the  money  se- 
tared,  or  to  be  ultimately  recoverable  thereupon,  shall 
be  limited  not  to  exceed  a  given  sum  —  the  same  duty 
lis  on  .a  bond  for  such  limited  sum/'  For,  though 
the  penalty  of  the  bond  is  only  100/.,  Upon  which  the 
stamp  is  1/.  ]05.,  that  does  not  limit  the  security,  since 
ifthe  defendant  by  continued  payments  indemnified  the 
Overseers  to  any  amount  whatever,  and  then  made  de« 
fiiult  tipon  subsequent  expenses,  the  bond  might  be  en- 
forced: the  condition,  therefore,  not  the  penalty,  is  that 
which  must  be  looked  to  as  limiting  the  security ;  Scott 
t.  jUbopp  (a). 

t 

-Lord  Den]i!aK  C.J.  It  appears  to  me  that  the 
clause  on  which  you  rely  applies  merely  to  the  case  of 
fiioiley  advanced  to  the  obligor  (&)• 

CoLEBiDGE  and  WiGHTMAN  Js.  coucurred* 

^a)  a  Priee»20,  (b)  SeeJFnM  v.  JSoM^rAam,  ISi/.f"  lf.99^    ' 
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Erle  J.  In  Lopez%.  De  Tastet  {a)  it  was  hdddiat 
a  bond  given  to  secure  damages  to  be  reooTered  oo  t 
new  trial,  and  costs,  was  properly  stamped  with  a  lLl5s» 
stamp,  as  coming  under  the  head  of  a  bond**  not  other- 

wise  charged/' 

Rule  lefbnd* 


In  the  same  term, 

Hum/reyf  for  the  plalntifl5^  obtained  a  rule  nisi  for 
judgment  non  obstante  veredicto  on  the  third  plei» 
The  case  was  set  down  for  argument  in  the  speciil 
paper.  The  points  stated  on  behalf  of  the  plaindiEi 
were,  that,  for  all  that  is  stated  in  the  third  plea,  tbe 
maintenance  of  the  child  by  the  parish  officers  was  not 
voluntary  on  their  part,  inasmuch  as  it  is  not  alleged 
that  the  child  was  willing  to  be  maintained  by  ber 
putative  father,  or  by  any  other  person  or  in  any  other 
manner  than  by  the  parish  officers.  And  that  the  de« 
fendant,  being  the  putative  father  of  the  said  child,  wis 
not  entitled  in  law  to  the  custody  for  the  purpose  of 
the  care  and  management  of  the  said  child  without  lier 
consent  thereto,  which  consent  is  not  alleged  in  the 
said  plea.     In  this  term  (i). 


G.  Hayes  shewed  cause.  It  is  sufficient  for  the 
purpose  of  this  argument  to  establish  that  the  putative 
father  has  a  limited  right  to  the  care  and  custody  of 
his  child,  without  going  so  far  as  to  contend  that  Us 
rights  in  this  respect  are  coextensive  with  those  of  a 

(a)  8  Taun,  719.      ' 

(6)  Friday,  June  4th.    Before  Lord  Denman  C  J.y  IkUtewh  Coknigt 
an4  £rle  Ja. 
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legitimate  taiheTf  which  is  denied  in  Rex  v.  Sqper  (a)  and  QtMn»'«  Senek. 

Bex  V.  Masdey  (i).     He  has  a  right,  at  all  events,  as  1_ 

igainst  the  parish  officers,  who^  if  they  persist  in  keeping  Bowh» 
und  maintaining  the  child  contrary  to  the  father's  re*  Hamh» 
qnestf  maintain  it  by  their  own  voluntary  act.  An  in* 
demni^  bond  may  be  satisfied  either  by  preventing  the 
loss,  or  by  making  it  good :  and  Simpson  v.  Johnson  {c) 
»hews  that  parish  officers  cannot  recover  in  respect  of 
rolontary  payments  made  by  them  for  the  maintenance 
of  a  bastard  child;  which  appears  to  be  also  admitted 
in  Hays  v.  Bryant  {d).  [Coleridge  J.  But  the  question 
bere  is,  whether,  when  a  child  is  beyond  the  age  of  nur- 
ture, the  parish  officers  are  bound  to  give  it  up  to  the 
patative  father  from  whom  they  have  taken  a  bond  to 
maintain  it.  Suppose  the  case  of  a  father  whose  conduct 
18  notoriously  infamous  ?]  It  is  sufficient  for  the  pre- 
sent purpose  to  contend  that  priro&  facie  the  parish  can- 
not  charge  the  father  with  the  maintenance  on  his  bond. 
\Coleridge  J.  It  seems  to  me  that  your  argument  must 
sssome  some  relation  between  the  father  and  child  be- 
yond what  the  law  acknowledges  in  the  case  of  illegiti- 
macy.] The  bond  itself  implies  some  such  relation.  It 
is  not  conditioned  to  pay  for  the  maintenance  at  all  events, 
but  to  *^  indemnify  and  save  harmless  "  the  parish  from 
all  incumbrances  and  costs  by  reason  of  the  birth  and 
maintenance.  That  implies  a  duty  in  the  parent  to  main- 
tain.  As  to  the  case  supposed:  it  might  be  equally 
possible  that  in  the  case  of  a  legitimate  father  who  was 
notoriously  unfit  or  unable  the  parish  might  refuse  to 
deliver  up  a  child  to  him.     In  Richards  v.  Hodges  (r) 

(a)  5  T.  n.  278. 

(ft)  5  Ettti,  824.1  note  (a)  to  Rex  ▼.  De  MannevUle, 

(O  1  Douglas,  7.  id)  1  ff.  J7/.25S. 

{e)  3  SmauL  82. 
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rartare^  could  exercise  a  choice  wheliher  to  remain  with  QtMm*«  Bench 

1 847* 
to  patatiTe  father  or  not ;  and  that  appears  from  the    *__ 

ttse/n  re  Uoyd  (a).     But,  that  being  so,  it  follows  that       Bowhss 

f  the  child  chose  to  remain  with  the  parish  officers  the       Mabm# 

lood  continued  in  force.  Therefore,  there  ought  to  have 

wen  an  averment  that  the  child  was  willing  tQ  go.   This* 

auinot  be  disputed,  except  on  the  assumption  that  the 

Nitative  father  has  an  actual  right  to]  the  custody  and 

maintenance  of  a  child  above  the  age  of  nurture ;  which 

m  untenable ;  because  in  judgment  of  law  he  is  **  nullius 

llins ;  **  Co.  Lift.  ]  28.  a. :  and  occasional  dicta  of  judges 

o  the  contrary  (such  as  that  of  Wright  J.  in  Rex  v.  Com* 

hrt  (i),  which  was  not  necessary  to  the  decision  of  the 

saae)  cannot  be  admitted  against  this  general  principle. 

Fhe  plea  is  also  bad,  inasmuch  as  notice  to  the  overseers 

3f  the  defendant's  ability  or  willingness  to  maintain  the 

:faild  b  not  averred. 

Cur.  adv.  vidt. 

Lord  Denman  C.  J.,  in  this  term  {June  12th),  de- 
livered the  judgment  of  the  Court. 

Iq  a  declaration  on  a  bond  of  indemnity  against  the 
expenses  of  maintaining  a  bastard,  the  breach  alleged 
is  that  the  defendant  suffered  and  permitted  the  child 
to  be  maintained  at  the  expense  of  the  parish.  The 
defendant  pleaded,  and  the  jury  in  effect  found,  that, 
ftfter  the  child  was  past  the  age  of  nurture,  and  while 
she  was  under  the  power  and  controul  of  the  overseers, 
be  was  able  and  willing  to  maintain  her  without  assist* 
ance,  and  requested  the  overseers  to  deliver  her  over  to 
him,  whereby  she  might  have  been  maintained;  but 
they  refused  to  do  so,  and  chose  to  maintain  the  child 

(a)  3  Urn,  i  G.  547.  (6)  VSoU.  458.  pL  51S. 
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at  the  expense  of  the  parish.  The  plaintiffs  havemoted 
for  judgment  notwithstanding  this  verdict,  cooteD&i; 
that  the  facts  in  the  plea  were  no  defence  without  add- 
ing that  the  child  was  willing  to  go  to  the  defendant  to 
be  maintained  by  hinu  But  we  are  of  opinion  that  thb 
objection  ought  not  to  prevail.  As  the  plea  all^ 
that  the  child  was  under  the  power  and  contronl  of  tbe 
plaintiffs,  and  they  refused  to  deliver  her  over  to  the 
defendant  according  to  his  request,  we  think  that  the 
plaintiffs  have  no  right  to  assume,  after  verdict,  (hit 
the  child  was  unwilling  to  go  to  the  defendant:  and, if 
the  child  was  indifferent  and  passive,  the  &cts  in  tbefdet 
shew  that  the  defendant  did  not  suffer  *and  permit  the 
child  to  be  maintained  by  the  parish ;  he  did  not  suffer 
and  permit  that  which  was  contrary  to  his  apna 
request. 

Rule  discharged  [a), 

(a)  Reported,  as  to  the  motion  for  judgment  noD  obrtante  nnSdo, 
by  H,  Merivale,  Esq. 


Saturday  f 
June  1 2th. 


The  Queen  against  The  Justices  of  Gabmab- 

THENSHIRE. 


A  coroner  is 
not  entitled  to 
any  remuner- 
ation for  hold- 
ing an  inquest, 
unless,  in  the 
judgment  of 
the  Court  of 
Quarter  Ses* 
sions,  it  was 


JJASHLE  Yf  in  last  Easter  term,  obtained  a  rule  nisi 
for  a  mandamus,  directed  to  the  justices  of  the  county 
of  Carmai'then^  commanding  them,  in  Quarter  Sessions 
assembled,  to  make  an  order  on  the  treasurer  of  the  said 
county  for  payment  to  Mr.  George  Tftomas^  as  one  of 


proper  tliat 

such  inquest  should  hate  been  held ;  and  the  Court  of  Queen*s  Bench  wiU  not  reiicv 
the  judgment  of  the  Sessions  on  this  point 

But  disbursements  made  by  the  coroner,  under  sUt.  7  fT.  4.  J- 1  Fid.  c6fL,tiWr  tk 
termination  of  the  inquest,  must  be  repaid  to  him,  whether  it  was  proper  that  such  htfirtt 
should  be  held  or  not ;  and  the  sessions  bare  no  power  to  disallow  them. 
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le  coroners  of  the  said  county,  of  the  sum  of  7^  Ss»  Bd.^   Qvi9n*$  Sench. 

launed  by  him  for  his  fees,  mileage  and  disbursements  

1  respect  of  two  several  inquests  held  by  him  within     '^^  Qnww 
le  dbtrict  of  the  county  for  which  he  was  coroner.  Jutticei  of 

it  appeared  from  the  affidavit  of  the  coroner,  on  bbias. 
hich  the  rule  was  obtained,  that,  on  2nd  February  last, 
Qe  of  the  superintendents  of  the  county  police  gave 
im  notice  that  a  labouring  man  had  come  to  his  death 
iddenly  in  consequence  of  his  fingers  having  been 
iK^ped  off  by  a  chaff  cutter,  and  that  the  deceased 
as  during  his  last  illness  in  receipt  of  parish  relief, 
id  attended  by  the  medical  officer  of  the  parish,  and 
lat  there  was  a  rumour  that  the  deceased  had  not  re- 
eved proper  medical  attention  and  treatment.  The 
>roner  also  deposed  that,  on  the  inquest,  he,  at  the 
stance  of  the  jury,  required  the  medical  officer's  at- 
ndance :  that  the  verdict  of  the  jury  was  that  the 
3ceased  died  of  locked  jaw,  produced  by  injuries  to  his 
Qgers,  caused  by  a  chaff  cutter :  that  he,  the  coroner, 
ifore  the  inquest,  considered  that  there  was  some 
>ubt,  under  all  the  circumstances,  whether  the  medical 
eatment  of  the  deceased  had  been  skilful  and  judicious ; 
It  that  it  appeared  from  the  evidence  taken  on  the  in- 
lest  that  the  medical  officer  was  free  from  all  blame. 
The  other  inquest  had  been  held  on  the  body  of  a 
rl  aged  four  years,  whose  death  was  stated  to  the 
»roner  to  have  been  occasioned  by  her  clothes  ac- 
dentally  taking  fire.  It  appeared  upon  the  inquest  that 
e  deceased  was  suffered  by  her  parents  to  be  alone  in 
room  in  which  there  was  a  fire,  and  from  which  no 
I'ecaution  had  been  taken  to  defend  her.  The  verdict 
'  thejury  was,  that  the  child  was  accidentally  burnt  to 
lath.     It  was  stated,  in  evidence,  that  about  Michael" 


298  Q'>  TRINITT  TERM^ 

FOume  X  mas  last  another  child  of  the  same  parents  wis  i&- 

^^*  cidentally  scalded,  and  died  a  few  weeks  afterwards,  md 

The  Qunv  td^t  the  cofoner  was  never  informed  of  the  death  of  ndk 

Jusiioefl  of  last  mentioned  child,  or  of  the  accident  that  had  hsp- 

•  CSaekaathsk- 

mtmrn  pened  to  it.  It  was  further  stated,  on  the  coraiiei's 
affidavit,  that  daring  the  year  last  past  he  had  Mi 
twenty  seven  inquests,  and  that  of  such  number  sent 
were  held  on  children  who  had  been  bamed  to  dei^ 
That  such  deaths  were,  in  the  coroner's  belief  Wf 
frequent  in  the  county ;  that  in  six  oat  of  setoi  <f 
the  last  mentioned  cases  the  deaths  resulted  fron  sooe 
degree  of  neglect  on  the  part  of  the  parenta,  or  odMn 
having  the  custody  of  the  children:  and  that  in  sonesf 
the  cases  the  neglect  was  so  gross  as  to  render  it  doibl- 
ful  to  the  coroner  whether  it  did  not  amount  to  nn* 
slaughter. 

As  to  both  inquests,  the  coroner  stated  tba^  from 
the  information  given  him,  he  conceived  it  to  be  kb 
duty  to  bold  such  inquests. 

The  affidavit  furnished  the  particulars  of  the  coroneA 
claim,  which  consisted  of  charges  for  money  paid  to^ 
nesses,  a  fee  of  1/.  Is.  Od,  to  a  medical  witness  in  Ae 
first  case,  and  also  money  paid  for  hire  of  room,  fli 
to  the  jurors,  and  for  the  coroner*s  own  fees,  nulei{^ 
&c.     The  whole  cloim  had  been  disallowed  by  the  Sev* 
sions,  on  the  ground  that  they  did  not  consider  dtbtf 
inquest  necessary.    In  this  term  (a). 

Sir  J.  JerviSf  Attorney  General,  and  Crompim  shetti 
cause ;  and  Pashley  supported  the  rule. 


(a)  May  31>U     Before  Lord  Denman  a  X,  Pmeum,  dknt^  "^ 
BrkJu 
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The  course  of  argument  {a\  as  to  the  points  decided,   Que^tCi  Bmuh. 

irill  suflBciently  appear  from  the  judgment  It  was  agreed  * 

dbftt  the  matter  should  be  disposed  of  on  the  rule.  '^^  Qrazw 

Cur.  ado.  vuli.     Joiticeiof 

Lord  Denman  C.  J.  now  delivered  judgment 
•  Two  questions  arise  in  this  case :  the  first,  whether, 
when  the  coroner  of  a  county  has  held  an  inquest,  paid 
a  medical  man  his  statutable  fee  for  attendance,  and  dis- 
charged the  costs  of  the  jury  and  witnesses,  the  court  of 
Quarter  Sessions  has  any  discretion  as  to  allowing  or 
disallowing  to  him  his  own  fees,  and  the  repayment  to 
him  of  those  sums  expended,  assumed  to  be  reasonable 
in  amount;  the  second,  whether,  if  the  Quarter  Sessions 
Ins  such  discretion,  this  Court  has  any  controuling  power 
over  their  exercise  of  it. 

In  examining  into  the  first  of  these  questions,  it  is 
qwte  unnecessary  to  go  into  the  ancient  law  respecting 
the  office  of  coroner,  or  the  mode  in  which  his  re- 
muneration was  provided  when  first  it  was  thought  right 
or  consistent  with  its  high  dignity  to  assign  him  any ; 
far  hb  present  payments  depend  entirely  on  modem 
statutes.     Of  these  the  first  is  the  25  G.  2.  c.  29.    This 
b  an  act,  among  other  things,  **  for  giving  a  proper  re- 
ward to  coroners  for  the  due  execution  of  their  office," 
iod  commences,  with  stating,  in  the  preamble,  that  the 
fte  given  by  stat  S  H.T.  c.l.  was  not  an  adequate 
i^ward  for  the  general  execution  of  the  office ;  it  then 
^>^<U:ts  that,  to  the  end   ^*  that  coroners  may  be  en- 

C^)  FtuMey  impugned  the  authority  of  Bex  v.  Justices  cfKent  (1 1  Eati^ 
^^)>  md  referred  to  S  stat  4  Ed,  1.  {DeqffUio  cororutions),  to  the  dictum 
^  ^lOferJ.  in  BexY,  TheJustkes  of  Norfolk  (NoLSep,}4l),mDdioMirenl 
^^  iiidiorities,  to  shew  that  the  coroner,  under  the  circumstances  stated  in 
^^  text,  was  bound  to  bold  the  inquests ;  and  be  contended  that  the  coroner 
^'^W  htm  been  liable  to  indictment  and  attacbmentif  be  bad  not  bdd  tbm. 
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integrity^"  a  certain  fee  and  mileage  shall  be  paid  tbcm 


The  Quuv     gjj.  gy^^y  inquisition  (except  in  respect  of  bodies  djing 
Jutticet  of     in  prison)  which  shall  be  duly  taken.     The  2d  sectkm 
■Bifti.        provides  for  the  case  of  persons  dying  in  prison,  and 
enacts  that,  for  every  inquisition  which  shall  be  Aij 
taken  in  such  case,  so  much  money^  not  exceeding  SOSi, 
shall  be  paid  as  the  justices   in  General  or  Quarter 
Sessions  shall  think  fit  to  allow  as  a  recompence  for  the 
labour,  pains  and  charges  of  the  coroner  in  taking  such 
inquisition.     In  the  first  case  the  sum  is  fixed^  and  tbe 
same,  on  every  occasion,  the  mileage  alone  being  to  be 
ascertained ;  in  the  latter  the  sum  is  to  be  determined 
by  the  justices  within  the  limit  of  20^. ;  in  both  cases 
the  legislature  contemplates  reward  and  remuneraticA 
for  services  rendered,  and  in  both  speaks  of  inquisitioos 
dtdy  taken.     The  due  taking  of  the  inquisition  seems  to 
us  a  condition  precedent  to  the  being  entitled  to  the 
reward ;  if  the  payment  be  made  as  of  course  without 
the  controul  of  any  one,  and  without  consideration  whe- 
ther the  inquisition  was  duly  taken^  the  act,  instead  (i( 
operating  as  an  encouragement  to  the  execution  of  the 
office  with  diligence  and  integrity,  might  lead  directly  to 
its  being  performed  negligently  and  dishonestly.    AdA 
^^due  taking"  implies  not  only  care  and  diligence  ics 
the  taking,  but  the  taking  under  such  circumstances 
make  it  proper  that  it  should  be  taken.     This,  in  sal 
stance,  was  the  view  taken  of  this  statute  by  this  Com^ 
in  Rex  v.  Justices  of  Kent  {a\  wkk.  which  we  entirel/ 
concur.     And,  if  this  view  be  correct,  it  is  obvious  tk^ 
in  the  first  instance  at  least,  the  justices  in  sessions,  wk 
are  to  make  the  order  for  payment,  must  exercise  a  dis" 

(a)  1 1  Bioiy  829. 
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cretion  in  determinini?  whether  the  coroner's  conduct   Queen^t  Jfenek. 

has  been  such  that  the  order  ought  to  be  made.  ^ 

But,  if  they  must  in  the  first  place  exercise  a  discre*     "^^  Qotmr 
tion,  the  second  question  made  arises,  and  is  of  easy      Justices  of 
solution.     The  act  which  empowers  them  to  exercise         smfti. 
it  gives  no  appeal  to  this  Court :  and  it  is  an  inflexible 
rule  that  there  is  no  direct  appeal  to  this  Court  from 
the  Quarter  Sessions,  unless  it  is  expressly  given  by 
statute.    And  this  general  rule  of  law  operates  most 
conveniently  in  this  case  and  the  like.     Whether  or  not 
an  inquest  has  been  duly  taken  is  a  question  depend-^ 
ing  on  a  variety  of  circumstances,  which  can  hardly  be 
made  to  appear  on  affidavits  so  satisfactorily  as  on  an 
oral  examination  by  the  justices,  either  in  committee  or 
in  court;  and^  assuming  the  absence  of  any  corrupt 
bias,  they  are  so  much  more  likely  to  come  to  a  right 
conclusion  on  such  an  examination  than  we  could  be 
on  affidavits,  that  we  should  be  very  unwilling  to  take 
the  review  of  their  decision.     If,  indeed,  there  were  any 
ground  for  imputing  a  corrupt  purpose,  there  may  be 
an  inherent  power  in  this  Court  which  would  enable  us 
indirectly  to  compel  the  sessions  to  do  justice;  but,  with- 
out expressing  our  entire  concurrence  in  their  present 
decision,  we  say,  as  was  said  in  the  case  before  referred 
^  We  do  not  "  see  any  occasion  to  interfere  "  with  it. 

But  it  was  contended  that,  whatever  might  be  decided 

^lih  regard  to  the  coroner's  own  remuneration  under 

'^t.  25  G.  2.  c.  29.,  yet,  as  to  the  different  sums  which 

"^  has  paid  out  of  his  own  pocket,  under  different  sub- 

*^^Uent  statutes,  these  were  compulsory  payments  by 

"^01,  and,  as  to  these,  by  the  statutes  in  question  he  is 

Stilled  to  be  reimbursed,  and  the  sessions  have  no  dis- 

^  ^tion.    These  are,  a  fee  of  I/.  l5.  to  a  medical  witness 
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CA&VARTiaai- 


summoned  by  the  coroner  on  one  of  the  inquests,  the 
hire  of  the  room  in  which  the  inquests  were  hdd,  ps;^ 
ments  of  Is.  to  the  jurorsi  and  some  small  incideDtal 
and  necessary  expenses.  These  charges  are  either  fixed 
in  amount  by  statute^  or  their  maximum  is  limited  bj 
an  order  of  sessions ;  and  the  coroner  is  compelled  to 
pay  them,  by  stat.  7  ^.  4.  &  1  Vict.  c.  68.x.  L»  <' im- 
mediately after  the  termination  of  the  proceedings.* 
The  statute  goes  on  to  enact,  that  the  ^  sums  so  ad- 
vanced and  paid  shall  be  repaid  to  the  said  coroner  id 
manner  hereinafter  mentioned."  The  manner  is  stated 
in  the  third  section :  within  four  months  after  hdding 
any  inquest,  the  coroner  is  to  lay  a  full  and  true  accooDt 
before  the  justices  in  sessions,  accompanied  by  such 
vouchers  as  under  the  circumstances  they  shall  thiok 
reasonable  to  require,  and  they  may,  <'  if  they  think  % 
examine  the  said  coroner  on  oath  as  to  such  aoooont, 
and,  *<  on  being  satisfied  of  the  correctness  thereof' 
they  shall  make  an  order  on  the  Treasurer  <^  the 
county,  for  payment  to  him,  *'  not  only  of  the  sum  doe 
to  him  on  such  account,  but  also  of  a  sum  of  sucshillingi 
and  eight  pence  for  every  inquest  holden  by  him  ^ 
aforesaid,  over  and  above  all  other  fees  and  allowances 
to  which  he  is  now  by  law  entitled."  Perhaps  s  dii- 
tinction  might  be  taken  between  the  summoning  of  > 
medical  witness,  and  the  other  expenses  now  in  qoes- 
tion,  on  the  score  of  necessity ;  but  the  propriety  v 
requiring  the  presence  of  the  medical  attendant  of  the 
deceased  in  every  case  in  which  the  death  is  proper  or 
be  inquired  into  at  all  is  so  unquestionable  as  almost  to 
amount  to  a  necessity ;  and  it  is  better  perhaps  to  dasi 
it  among  the  necessary  expenses  of  a  proper  inquest* 
Now  the  statute  has  so  words  in  it  like  those  of  ^ 
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rG.  S/c.  29.;  and)  although   the  justices   afe  em-  QM^enU  Bench. 


1847. 


iwered  to  examine  the  coroner  on  oath,  the  context 

ems  to  shew  that  it  is  rather  with  regard  to  the  ex*     '^^  Qumm 
inses  having  been  actually  incurred  and  dischargedi      Juiticetof 

Camiabshiii- 

d  the  rate  of  payment,  where  he  has  any  discretion^  •8im& 
log  proper,  than  as  to  any  other  circumstances.  This 
pes  not»  indeed,  conclude  the  question.  In  this  statute^ 
id  the  preceding  one  of  6  &7  W.  ^.  c*  89.,  which 
e  statutes  for  securing  the  attendance  of  medical  wit- 
ssciB,  add  providing  for  the  payment  of  the  expenses 
inquests,  it  was  not  to  be  expected  that  any  thing 
ivtld  appear  as  to  the  propriety  of  holding  the  inquests 
he  bailiff  who  summoned  the  jurors,  the  jurors  who 
tended  upon  the  precept,  the  witnesses  who  appeared 
len  called  cm,  were  all  bound  to  obey  the  authority 
ider  which  they  acted  ;  and  their  remuneration  could 
i  justly  be  dependent  on  the  propriety  of  the  coroner's 
lermination  to  hold  the  inquest  So  also  the  houses 
ilder  who  let  his  room  for  the  purpose  of  the  meeting 
aid  not  be  expected  to  inquire  whether  the  coroner 
1  right  or  wrong  in  holding  it.  Ih  these  statutes, 
ereforei  any  thing  which  raised  that  question  would' 
tve  been  quite  out  of  place.  And  this  consideration 
sms  to  furnish  the  ground  for  deciding  this  part  of 
e  rule.  By  the  law,  as  it  stood  before  these  statutes^ 
appears  by  the  preamble  to  stat.  7  }V.4t.  &  1  Vict. 
88.,  these  charges,  excepting  that  for  medical  wit*« 
isaes,  were  not  certainly  provided  for  by  law,  and  were 
iially,  without  any  lawful  authority,  paid  out  of  the 
HJf  rate;  the  charge  for  medical  witnesses  was  by  stat* 
A7  W.^4  c.  89.  directed  to  be  so  paid  under  an  order 
>m  the  coroner.  When  the  coroner  himself  was  not 
e  person  who  paid  the  charges,  but  the  payment  was 

S  G  2 
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The  Q0««x  ^jj^i;  ji^g  overseers  could  not  resist  the  payment  on  the 
Jastices  of  irround  merely  that  the  coroner  ougU  not  in  the  exc^ 
fHiEK.  cise  of  his  discretion  to  have  held  the  inquest ;  lor  the 
coroner's  act  was  just  as  binding,  his  legal  authority  as 
great,  the  finding  of  the  inquisition  as  valid,  where 
there  was  indiscretion  in  holding  the  inquest  as  where 
it  was  most  proper  to  do  so.  If  this  were  so  bcfijre 
the  statute,  it  seems  to  us  that  the  state  of  things  b  noC 
altered  now,  merely  because  for  convenience  the  coroner 
is  made  to  pay  the  charges  in  the  first  instance;  be 
puts  nothing  into  his  own  pocket  by  so  doing:  he  is 
merely  the  agent  of  the  county  treasurer  in  paying  the 
money,  for  which  before  the  statute  he  used  to  make 
an  order  that  was  obeyed  by  the  overseer :  and,  as  the 
payment  is  equally  a  valid  and  legal  payment  in  respect 
of  the  parties  to  whom  it  is  made,  so  he  is  entitled  to  be 
repaid  by  the  justices  when  they  are  satbfied  of  the 
correctness  of  the  account. 

And  this  conclusion  upon  the  whole  meets  the  jostioe 
of  the  case  as  well  as  it  agrees  with  the  natural  con- 
struction of  the  statutes.  All  temptation  to  hold  in- 
quests unnecessarily  is  removed  by  making  the  coroner's 
own  remuneration  depend  on  the  decision  of  thejusticeSr 
formed  on  an  examination  of  all  the  circumstances.  Bot 
those  who  obey  his  authority,  as  they  must  do,  ingtfin; 
their  attendance  and  taking  part  in  any  inquest,  have 
their  remuneration  certain ;  while,  if  he  errs  throogb 
inconsideration  or  ofiiciousness,  he  is  not  punished  to 
such  an  extent  as  might  tend  to  make  him  improperly 
slow  in  the  execution  of  his  office,  which  might  be  the 
case  if  he  held  every  inquest  at  the  peril,  not  merely 
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of  losing  his  own  time  and  laboufi  but  being  saddled  Queen*$  Hcneh. 
with  all  the  expenses  of  the  inquiry.  IMi. 

The  rule^  therefore^  will  be  absolute  as  regards  the  '^^^  Qvuv 
expenses  paid  by  the  coroner,  and  discharged  as  to  his      Justices  of 

,,  CAftMAlTUXM-i 

own  allowances. 


SUIftl. 


Rule  absolute  accordingly  (a), 

(a)  Reported  by  H.  Davuon,  Esq. 


Wood  against  Mytton. 

A  SSUMPSIT.    The  first  count  of  the  declaration  Sut  a  &  4 

stated  that  the  defendant,   on  lOih  March  1845,  extends  to  a  ' 

made  his    promissory  note    in  writing,    and   thereby  JJ^Hwirtot"^ 

promised  to  pay  to  his  own  order  600/.    for   value  ^er^**'"^ 

received,    four  months  after  the  date  thereof  (which  j?^«Wm 

^  liable,  upon 

period  had  elapsed  before  the  commencement  of  this  ^®  ^°*^9  <o  an 

indorseo. 

suit),  and  then  indorsed  the  note  to  one  Joseph  Clark" 
sortf  who  then  indorsed  the  same  to  the  plaintiff:  and  the 
defendant  then  promised  the  plaintiff  to  pay  him  the 
said  note  according  to  the  tenor  and  effect  thereof, 
and  of  the  said  indorsements,  &c. 

Pleas  (among  others) :  1.  That  defendant  did  not 
make  the  note,  modo  et  formti.  2.  That  defendant  did 
not  indorse  the  note,  modo  et  forma.    Issues  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Mid-' 
dlesex  sittings  ader  last  Trinity  term,  the  plaintiff  ob- 
tained a  verdict.  Shee  Serjt.,  in  Michaelmas  term  last, 
obtained  a  rule  nisi  for  arresting  the  judgment  on  the 
ground  that  the  instrument  declared  on  was  not  a 
negotiable  instrument  within  stat  8  &  4  Anne^  c.  9.  5.  !• 
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In  this  term  (a), 

M.  Chambers  and  Wordtfworth  shewed  cause,  lie 
instrument  is  negotiable,  either  as  a  bill  of  exchinge  or 
as  a  promissory  note.  Promissory  notes  were,  in  trQtl^ 
.negotiable  before  ^stat.  S  &  4  Anne^  c.  9.,  which  was 
passed  in  consequence  of  Gierke  v.  Martin  {b).  Potter  t. 
Pearson  (c)  and  Btdler  v.  Crips  {d\  cases  decided  by  thii 
Court  in  the  time  of  Lord  Holt.  The  statute  itself  does 
not  say  that  such  instruments  were  not  previously  ne- 
gotiable, but  merely  that  ^^it  hath  been  held"  that 
they  were  not  so.  The  courts  ought  to  take  notkx 
of  usages  adopted  by  merchants  in  fartberanoe  of 
traffic ;  Pierson  v.  Pounteys  {e) :  and  the  statute  itadf 
is  to  be  construed  liberally  and  according  to  the  usage 
of  merchants ;  Stone  v.  Rawlinson  (g),  Batelinum  f. 
Stone  (//),  Brown  v.  Harraden  (i),  Smith  v.  Kendall\)i\» 
Even  Lord  Holt^  in  Btdler  v.  Crips  (d)^  already  cited,  stid 
that,  ^^  if  the  indorsee  had  brought  this  action  against  the 
indorsor  it  might  peradventure  lie ;  for  the  indorsemeot 
may  be  said  to  be  tantamount  to  the  drawing  a  new  bill 
for  so  much  as  the  note  is  for  upon  the  person  that 
gave  the  note."  It  is  immaterial,  after  verdict,  whether 
the  form  of  this  declaration  is  free  from  objection.  The 
declaration  describes  the  instrument  as  a  promisiory 
note  :  but;  whether  it  is  a  promissory  note  or  a  bill  of 
exchange,  circumstances  are  stated  which  shew  that 
the  plaintiff  is  entitled   to  judgment.     No  particolar 

{a)  June  4th.     Before  Lord  Denman  C.  J.,    Paiiettm,  Cateridfi  aod 
ErleJt, 
(h)  2  Ld.  Raym.  757.  (c)  2  Ld.  Ba^fWL  759- 

{(1)  6  Mod  29.  (e)  Yelo,  135. 

fe)   HTiUeSy  559.  561.  (A)  3  Wils.  I. 

CO  4  r.  R.  148.  (*)  6  r.  iJ.  12S. 
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irords  are  essential  to  the  character  of  a  bill  or  note ; 
\Iorris  V.  Lee  (a).     In   Vere  v.  Lewis  (J)  a  bill  was 
Irawn  by  L,  4*  Co.  on  defendants,  payable  to  a  fictitious 
lerson,  and  purported  to  be  indorsed  by  such  person  to 
be  plaintiffs;    and   the  Court  thought  the  indorsees 
night  recover  on  a  count  stating  that  the  bill  was  pay- 
ble  to  bearer,  as  the  circumstances  were  known  to  all 
x>ncemed  in  drawing  the  bill :  and  this  view  was  con- 
irmed  in  Minet  v.  Gibson  (c)  and  Gibson  v.  Minet  {d). 
rhe  defendant  in  this  case  is,  at  all  events,  chargeable 
n  respect  of  his  indorsement,  which  is  in  the  nature 
)f  a  new  bill  or  note;   Hodges  v.  Steward {e)j  Harry 
r.  Perrit{g)j  Heylyn  v.  Adamsonffi).    In   many  cases 
t  appears  that  the  drawer  and  drawee  were  the  same 
lerson ;    Starie  v.  Cheesman  (t),  Robinson  v.  Bland  {Jc\ 
Hoach  v.  Osiler  (0 :  and  an  instrument  may  be  a  good 
)ill  of   exchange  notwithstanding;     Magor  v.   Ham^ 
nond  (m),   and   dictum   of  Patteson  J.    in    Davis    v. 
'Jlarke  (n).     In  such  cases,  and  also  in  cases  like  Block 
r«  BeU(ci)f  where  it  is  ambiguous  whether  an  instrument 
18  a  bill  or  note,  it  may  be  difficult  to  say  how  the 
instrument  should  be  described ;  but  the  courts  have 
ilways  endeavoured  to  give  some  effect  to  such  an  in- 
Btmment.     The  defendant  will  rely  on  the  preamble  to 
the  statute  of  Anne^  and  on  the  first  clause  of  the  en- 
acting part  of  sect  1,  from  which  it  may  be  argued  that 
the  statute  applies  to  such  notes  only  as  are  made  by 
•*any  person  ^  payable  to  any  "other  person ;"  and  on 
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(a)  3  lA.  Rmfm.  1396. 
(c)  ST.  J2.4S]. 
(e)  1  S<Uk,  125. 
(A)  2  Burr.  669.  676. 
(k)  2  Burr.  1077. 


(6)  3  T.  R.  183. 
{d)  1  H.  Bl  569. 
(g)  1  Salk.  ISS. 
(t)  Corf  A.  509. 
(0  1  Man.  j-  Ry,  120. 


(m)  Cited  in  Harvey  v.  Kay,  0  B.  ^  C.  364. 


(»)  6  Q..  B.  16.  19. 


(o)  1  M.  i  Rob.  149. 
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Flight  V.  Maclean  (a),  where  this  view  of  the  statute 
appears  to  have  been  taken,   and  to  have  been  applied 
to  an  instrument  like  the  present*     But  the  point  ap* 
pears  not  to  have  been  argued  for  the  plaintiff  in  that 
case,  because  it  was  supposed  not  to  be  properly  raised 
by  the  demurrer  to  the  first  count  of  the  declaration; 
and  the  plaintiff  was,  probably,  content  with  judgment 
on  the  second  count.     An  instrument  such  as  that  in 
question  is  indeed  a  note  payable  to  some  *^  other  per* 
son,"   so  soon  as  it  is  indorsed,  and  is  therefore  en- 
titled to  all  the  privileges  given  by  the  statute.    Thii 
may  account  for  the  omission  of  the  word   ^  other* 
in  the  second  enacting  clause.     The  instrument  hoe 
may  be  likened  to  a  note  given  by  wife  to  husband, 
which  would  be  void,  and  yet,  if  indorsed  over  by  has- 
band,  would  be  good  as  between  him  and  the  indorsee; 
Haly  V.  Lane  (&)• 


Shee  Serjt,  contra.  The  words  of  the  statute  and 
the  case  of  Flight  v.  Maclean  {a)  are  decisive  against  the 
plaintiff.  The  legislature  intended  to  put  promissory 
notes  on  the  same  footing  with  bills  of  exchange,  in  fiir* 
therance  of  the  purpose  to  which  bills  of  exchange  are 
adapted.  That  purpose  is  emphatically  exchange;  and 
what  operation  of  exchange  is  effected  by  a  person  either 
paying  money,  or  promising  to  pay  it,  to  himself?  [Iiord 
Denman  C.  J.  The  language  of  the  section  b  very  pe« 
culiar.  The  first  enacting  clause  provides  that  ail  notei 
^^  made  and  signed  by  any  person  or  persons"  &c.i 
"  whereby  such  person  or  persons "  **  doth  or  shall 
promise  to  pay  to  any  other  person  or  persons,"  &C| 
shall  be  payable  to  such  person  or  persons  to  whom  the 


(a)  16Af.  j-  \F.5U 


(h)  2  Atk,  ISl. 
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sume  are  made  payable.     The  next  clause,  which  re*  Qfieen*t  Bench. 

*                                                                      1 847. 
lates  to  the  negotiability  of  such  notes,  drops  the  word  1__ 

^ other:"  it  says,  "  and  also  every  such  note  payable  to         ^^^ 

iny  person  or  persons  "  shall  be  indorsable  over  like  a       MmoM, 

>ill  of  exchange.]     The  word  *^  such  ",  there,  is  ma- 

leriaL    The  statute  roust  contemplate  some  instrument 

irhich   creates    a    contract,   and    resembles    a  bill  of 

exchange.     IPafieson  J.     Whatever  may  be  the  case 

vith  respect  to  a  note  like  this  before  indorsement,  may 

t  not,  as  soon  as  it  is  indorsed,  come  within  the  statute, 

dtber  as  a  note  payable  to  bearer,  if  it  is  indorsed  in 

)lank,  or  as  a  note  payable  to  the  person  designated,  if 

it  is  indorsed  in  full  ?  ]     If  there  is  no  contract  after  the 

diaker  has  signed  his  name  once,  it  is  difficult  to  see 

bow  bis  signing  his  name  a  second  time  can  make  any 

iiflference. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  in  this  term  {June  1 2th),  de- 
livered judgment. 

In  this  case  the  defendant  contends  that  stat.  3  & 
4  Anne,  c.  9.  s.  1.  does  not  extend  to  the  promissory 
note  set  out  in  the  declaration,  which  is  not  payable  to 
any  other  person,  but  only  to  the  order  of  the  maker, 
whereas  the  notes  described  in  the  preamble,  and  the 
first  clause,  of  the  first  section  of  that  statute,  are  notes 
made  payable  to  some  other  person  than  the  maker,  and 
the  same  description  is  alleged  to  apply  to  the  subse- 
quent clauses  of  that  section,  as  the  notes  therein  men- 
tioned are  ^^  such "  notes  as  had  been  before  men- 
tioned. The  plaintiff  has  contended  that  the  descrip- 
tion of  the  payee  given  in  the  first  of  those  clauses  is 
not  adopted  in  those  that  follow,  relating  to  indorse-* 
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ment,  and  that  under  the  last  of  thoae  danses  bb  t^ 
to  sue  in  this  action  is  maintained. 

The  legislature  appears  to  have  intended  to  gin  to 
all  promissory  notes  the  validity  of  bills  of  exdianges 
and  no  reason  has  been  assigned  why  any  prmniisoit 
notes  containing  a  promise  to  pay  should  be  invalid,  m 
as  to  enable  the  maker  to  commit  a  fraud.    We  htm, 
therefore,  considered  the  statute  closely,  to  see  if  then 
are  not  general  words  of  enactment,  unrestricted  to 
the  particulars  mentioned  at  its  commencement,  wbick 
would  effect  the  intention  above  mentioned ;  and  it  ap- 
pears to  us  that  there  are.    The  first  section  consists  of 
the  preamble,  and  four  clauses  of  enactment    Tlie  pre- 
amble,  after  stating  the  decisions  that  notes,  wberabf 
the  maker  promised  to  pay  any  other  person  or  Ui 
order  money,  were  not  valid  by  the  custom  of  mer- 
chants, recites  the  expediency  of  giving  to  such  notes 
the  validity  of  inland   bills  of  exchange.     Then  the 
first  of  the  four  clauses  enacts  that  all  notes  in  wndogi 
made   after  a  given    day,    signed   by    the   maker  (V 
by   certain    agents   of  the  maker,    therein  described) 
whereby   the   maker  promised   to   pay   to  any  other 
person,  or  his  order,  or  to  bearer,  money,  should  bi 
due  and  payable  to  the  persons  to  whom  they  wen 
made  payable.     This  clause  contains  first  a  descriptki 
of  promissory  notes  by  certain  requisites,  and  tbeo  i— 
description  of  the  person  to  whom  they  are  paytbbi-- 
and  it  includes  notes  payable  to  bearer,  which  areno^ 
strictly  such  notes  as  are  mentioned  in  the  preamble 
but  an  addition  thereto.    If  it  is  confined  to  notes  not  iiH- 
dorsed,  it  has  provided  for  all  payees  that  can  claioi;  v^ 
the  restricted  description  of  the  payee  operates  no  restno* 
tion  in  fact.    The  three  subsequent  clauses,  that  is  tbe 
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?cond,  third  and  fourth,  relate  to  the  indorsements  of  Qveen^t  B^nck. 

otes.    The  second  enacts  that  every  stsch  note  payable  [____ 

}  any  person  or  persons,  his  or  their  order,  shall  be  ^^^ 
idorsable  over  as  a  bill  of  exchange.  This  clause,  by  Mrrroic 
le  words  *^  every  such  note,"  adopts  the  description  of 
le  note  in  the  first  clause  exclusive  of  the  payee,  and 
ids  a  different  description  of  payee,  omitting  to  specify 
earer,  but  extending  to  any  person.  It  includes,  there- 
»re,  in  terms,  notes  payable  to  the  maker  or  his  order,  as 
ell  as  notes  payable  to  other  persons ;  and,  if  the  former 
ascription  of  payee  was  intended  to  be  incorporated 
nder  the  word  ^^such,"  the  additional  description  of 
ayee  would  be  not  only  superfluous  but  incorrect. 
lie  third  clause  enacts  th^t  the  person  to  whom  such 
Qoney  shall  be  by  such  note  made  payable  may  sue  the 
naker.  The  fourth  clause  enacts  that  any  person  to 
ivhom  such  note  that  is  payable  to  any  person  or  *^  per- 
sons," *<  his,  her,  or  their  order,"  is  indorsed,  may  sue 
^e  indorser  or  maker  as  in  case  of  bills  of  exchange. 
-Wilder  this  clause  the  plaintiff,  as  indorsee,  sues  ;  and 
'6  construction  above  explained,  in  respect  of  the 
^niet  description  of  the  note  being  adopted  with  a  new 
B^^ription  of  payee,  applies  here ;  and  any  indorsee  of 
^ote  payable  to  order  is  included.  Other  answers  to 
^  contention  of  the  defendant  were  offered  for  the 
^^ntiff ;  but  it  is  not  necessary  to  consider  them  if  this 
'^struction  of  the  statute  is  correct :  and,  as  thereby  the 
^^8  are  applied  in  their  ordinary  ^ense,  and  effect  is 
^^n  to  all  of  them  and  justice  is  promoted,  we  adopt 
'^r  the  plaintiff. 

A^e  were  pressed   with  the  decision  in  Flight  v. 
^^dean  (a),  in  which  the  judgment  was  for  the  de- 

(a)  16  M.i  W.51. 
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fendant  upon  a  count  similar  to  the  present  But,  as 
the  construction  of  the  statute  here  stated  i^as  not 
brought  under  the  attention  of  the  Court,  and  as  the 
judgment  was  for  the  plaintiff  on  the  second  count,  so 
that  he  recovered  on  the  note  though  he  Sailed  od  one 
count,  and  as  the  decision  would  render  void  trans- 
actions that  have  been  long  considered  valid,  and 
operate  only  to  protect  a  broken  promise,  and  to  enaUe 
a  debtor  to  defeat  a  just  creditor,  we  feel  constrained  to 
give  our  judgment  upon  the  different  construction  of 

m 

the  statute  which  we  have  for  this  reason  explained  it 
length. 

Judgment  for  plaintiff  (a)f 

(a)  See  Hooper  v.  WiUiami,  3  Etch.  IS.,  and  Broum  v.  Jk  WvktL, 
(Trin.  Vac.  1848.)  17  L,  J.  {N.  &)  Com.  P/.281. 

Reported  by  H.  Daviton,  Esq, 


Thurtday, 
June  lOtb. 


The  Queen  against  The  Inhabitants  of 

Crondall. 

i^N  appeal  against  an  order  of  justices  for  the  re- 
moval of  Martha  Croucher  and  her  children  from 
the  parish  of  Elstead  in  Swrey  to  the  parish  of  CronM 
in  HantSj  the  Sessions  confirmed  the  order,  subject  to  t 
case.  ^The  material  points  arose  on  the  following  ex- 
aminations, set  forth  in  the  case. 


On  applica- 
tion for  an 
order  of  re- 
moTal,  the 
pauper  was 
ftwom  before 
tlie  justices ; 
and  her  evi- 
dence was 
taken  down  in 
writing  by  the 
attorney  for  the 

parish  applying  for  the  order,  who  acted  in  that  character  only,  and  not  as  clerk  to  tfae 
justices  :  the  writing  was  signed^by  the  pauper;  but  no  jurat  was  added  to  the  writing;  our 
was  it  signed  by  the  justices.  At  a  subsequent  hearing,  the  pauper  was  again  exainiiK^ 
and  her  evidence  taken  down  in  writing ;  to  this  writing  a  jurat  was  added ;  aad  it  ■» 
signed  by  the  justices  :  and  a  copy  was  sent  to  the  parish  to  which  the  removal  was  made. 
Held,  Uiat  it  was  not  necessary,  under  stat.  4  &5  fK  4.  c.  76.  9.  79.,  that  a  copy  of  tfat 
former  writing  should  be  also  sent. 

Relief  given  to  a  pauper  by  order  of  the  board  of  guardians  of  a  union,  on  actouotof  • 
particular  parish  therein,  is  evidence,  on  appeal  by  such  parish  against  an  order  of  reiDOvat 
that  the  relief  was  given  by  its  authority. 
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**  The  examinations  of  Martha  Croucher^  lately  re-   Qi<*«»'«  Benct^ 

1847. 
siding  in  the  parish  of  Elstead  in  the  county  of  Surrey^  ' 

and  now  an  inmate  of  the  workhouse  of  the  Hambledon     '^^^  Qo"h 

Union  in  the  said  county,  widow,  touching  the  place  of    The  inhabiu 

her  settlement  and  the  settlement  of  her  eight  children,      Ckomoalu  ; 

taken  upon  oath  before  us,  two  of  Her  Majesty's  justices 

of  the  peace  acting  in  and  for  the  said  county  of  Surrey^ 

the  6th  day  of  March  1845.**     "  I  am  about  thirty  eight 

years  of  age,  and  am  the  widow  of  James  Croticher,  late 

of  the  parish  of  Elstead  in  the  said  county  of  Surrey^ 

deceased.''    The  examination  then  stated  that  the  pauper 

was  married  to  her  said   late  husband  at  the  parish 

church  of  CrondaU  in  1826,  and  that  they  constantly 

resided  at  Crookham  in  that  parish  from  the  time  of 

their  marriage  until  the  latter  part  of  18S7,  the  husband 

renting  and  occupying  a  house  and  land  &c.     *^  During 

the  time  I  and  mv  said  husband  lived  at  Crookham^  we 

were  several  times  relieved  during  the  winter  months 

by  the  parish  of  CrondaU  with  an  allowance  of  bread ; 

and  I  and   my  children  were  once  relieved  by  being 

taken  into  the  Union  House  of  the  Hartley  WirUney 

Union,  of  which  Union  the  parish  of  CrondaU  aforesaid 

was  then  and  is  now  part ;  where  we  remained  six  or 

seven  days  without  any  endeavour  to  remove  my  hus« 

band  and  family  to  another  parish.     I  have  by  my  said 

husband  eight  children  "  &c.  (stating  names  and  ages). 

<*In  the  year  1838,  my  husband  went  to  live  in  the  said 

parish  ot Elstead;  he  was  taken  ill  and  unable  to  work; 

this  was  in  the  latter  end  of  1839,  or  the  beginning 

of  1840,     In   consequence,   I  applied   to  Mr.  Lodge^ 

Mr.  Ratdandf  and  Mr.  Chaundler,  of  Cra/irf^// parish,  for 

relief;  they  told  me  I  must  apply  to  the  parish  where  I 

lived,  and  that  they  must  settle  it  with  that  parish.     I 
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accordingly  applied  to  Mr.  George  Woods^  the  rdiefbg 
officer  of  the  Hatnbledon  Union,  and  he  relieved  mj 
husband  several  times  during  his  illness  with  monej. 
My  husband  died  in  the  month  of  June  last ;  at  the  time 
of  his  death,  he  and  his  family  were  living  in  EbUai 
parish.  Very  soon  after  his  death,  I  applied  to  die 
overseers  of  Elstead  for  relief*  I  was  at  first  relieved 
by  them  with  money  and  bread,  and  afterwards  was  k* 
moved  with  my  said  children  from  ElUead  parish,  n 
which  we  were  then  living,  to  the  poor  house  of  tk 
Hambledon  Union,  where  we  are  now  supported  at  ibe 
expense  of  Elslead  parish,  which  forms  part  of  the 
Hawbkdon  Union*  I  continued  to  reside  with  my  Mid 
children  in  the  parish  of  Elsiead  from  the  time  of  my 
husband's  death  till  we  were  removed  to  the  HaMdm 
Union  House." 

^'  The  examination  of  Samuel  Andrews^  of  **  &c.  ^I 
am  one  of  the  relieving  officers  of  the  Hartley  fFfxAKff 
Union.  The  parish  of  Crondall  forms  part  of  the  nid 
Union,  and  is  situate  in  the  district  of  the  said  UnioB 
for  which  I  am  the  relieving  officer.  I  produce  a  leOer 
hereto  annexed,  which  I  received  from  Oeorge  ffooik 
the  relieving  officer  of  the  Hambledon  Union  in  the 
county  of  Surrey^  containing  an  account  of  the  rdief 
given  by  him  to  James  Croucher  and  his  family,  aroODOfe* 
ing  to  2/.  2s.  9d.f  whilst  resident  in  the  parish  of  Elstead 
in  the  said  county  of  Surrey ;  and  an  application  for 
payment  of  the  amount  (a).  In  consequence  I  made 
report  of  the  application  to  the  board  of  guardians 
the  Hartley  Wintney  Union.  I  produce  the  application^ 
and  report  book  for  my  district  of  the  said  Hari^ 


(a)  The  letter,  id  subttance  as  abo?e,  was  annexed  to  the  cxaniiotM* 
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Wintney  Union,  commencing  the  25th  day  of  December  <H«e«f«  Bench. 

1 836,  and   ending  the  25th  of  December  1840;   this  I 

»ntains  an  entry  of  the  application  by  James  Croucher     '^®  QD«n» 
or  relief,  and  an  order  for  payment  of  the  said  sum  of    "^^  Inhabit- 
U.  2s.  9d.  made  the  27th  of  March,  1840,  and  signed  with      Cmoiksalu. 
he  initials  of  James  Brooks,  the  clerk  of  the  guardians 
»f  the  said  Union.     I  also  produce  the  weekly  out  door 
*elief  list  of  my  district  of  the  said  Hartley  WitUney 
[Jnion,  commencing  the  25th  December  1838,  and  end- 
ng  the  24th  day  ^Jtme  1840.    This  book  contains  an 
sDtry,  for  the  quarter  ending  June  the  24th  1840,  of 
lie  payment  to  James  Croucher,   his  wife  and  seven 
diildren,  of  the  said  sum  of  2/.  25.  9(/.,  for  the  amount 
>f  relief  given  by  the  said  George  Woods  to  the  said 
James  Croucher  and  his  family,  in  a  letter  addressed '' 
S1C19  dated  14th  May,  1840(a).     <<  The  relief  so  given 
the  98^  James  Croucher  is  charged  in  the  said  out  door 
relief  list  to  the  said  parish  of  CronduU!^ 
.  '^  The  examination  o(  George  Woods,  of"  &c.    *'I  was 
relieving  officer  of  the  Hambledoti  Union  in  the  county 
of  Surrey^  in  the  years  1839  and  1840.     Eklead  parish 
forms  part  of  this  Union.     In  the  latter  part  of  the 
/ear  1839,  or  the  beginning  of  the  year  1840, 1  was 
Vplied  to  by  Martha  Croucher  to  relieve  her  husband, 
^nies  Croucher,  who  she  said  was  ill.     I  went  to  see 
^'^  and  gave  him  temporary  relief;  he  was  at  this 
living  in  the  parish  of  £lstead  in  the  county  of 


vo)    The  letter,  addressed  to  the  relieying  officer  of  the  ffambledoH 
*^oiiy  WM  annexed  to  bis  examination,  and  was  as  follows. 

"  Odiham,  May  l4th^  184a 
.  ^  Sir,  •»  The  enclosed  I  hope  you  will  find  correct  for  cash  advanced 
^  ^tmet  Croucher  and  family,  for  which  we  feel  much  obliged  for  your 

«  From  your  humble  aenrant» 

S.  Andrews,  R.  0«* 
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Volume  X  Surrctf*     James  Croucher  stated  that  CroniaU^  in  the 

_1 county  of  HanfSj  was  his  parish.     I  reported  the  d^ 

Tiie  QuiEM  cumstance  to  the  board  of  guardians  of  the  HambUdm 

The  inhabfu  Union,  the  next  l)oard  day.    I  was  afterwards  ordered 

ants  of  *  "^ 

CtoKOALu      by  the  board  of  guardians  of  the  Hambledon  \3nm  to 
relieve  the  pauper  James  Croucher  during  his  illness 
and  charge  such  relief  to  Crondall  parish  in  the  Hariq 
Wintney  Union,  Hants.     I  accordingly  relieved  the  said 
James  Croucher  from  time  to  time  during  his  illness,  and 
sent  an  account  of  such  relief  in  a  letter  to  Mr.  Aniren 
of  Odihamj  one  of  the  relieving  officers  of  the  Harilej 
Wintney  Union,  who  sent  me  the  amount  thereof  en- 
«     closed  in  the  annexed  letter.     This  was,  I  think,  the 
first  letter  I  received  from  him,  and  was  in  answer  to 
my  application  for  the  repayment  of  the  relief  afibrded 
to  James  Croucher  and  his  family.    I  have  received  other 
letters  since  the  above  in  the  same  handwriting,  in  answer 
to  letters  which  I  had  addressed  to  him,  *  Mr.  Andreni 
relieving  officer,  Odiham^    I  kept  no  copy  of  the  ac- 
count or  the  letter  I  sent  to  Mr.  Andrews ;  nor  do  I 
know  the  amount  of  the  account. 

"The   examination  of  James  Brooks,  of"  &c.    "I 
am  the  clerk  to  the  board  of  guardians  of  the  ffarOef 
IVintney  Union  in  the  county  of  Southampton.     The 
parish  of  Crondall  in  the  said  county  of  Southamftm 
forms  part  of  this  Union.     I  produce  the  abstract  of 
the   application   and   report  book  of  the  said  Union, 
commencing  the  25ih  March   1838,  and   ending  the 
24th  day  of  June  1840.     In  p.  125  of  this  book  is  an 
entrv  of  the  allowance  of  the  sum  of  2/.  25.  9i,  to  be 
paid  by  Samuel  Andrews,  the  relieving  officer  of  the 
Hartley  Wintney  Union,  for  relief  to  James  Croudur% 
his  wife  and  seven  children,  during  illness.    The  entrj 
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is  signed  with  the  initials  of  the  Hoil  Frederick  Gaugh  Q^tttCt  Bench. 

Caltiorpej  the  presiding  guardian  of  the  said  Union.  * 

rhe  application  and  report  book  of  the  said  Samuel  '^^  Qo«» 

dndrews,  one  of  the  relieving  officers  for  the  said  Union.  Th«  inimbit- 

°  '  ants  of 

u>w  produced  by  him,  wherein  an  order  for  payment     CftomAu. 
>r  2/.  2s.  9d»  to  James  Croucher^  his  wife  and  seven 
children,  was  made  the  27th  March  1840,  is  duly  veri-* 
led  by  my  initials  as  clerk  to  the  guardians  of  the  said 
LJnion." 

The  following  were  the  grounds  of  appeal  relating  to 
he  points  reserved  in  the  present  case.   That  copies  of 
he  proceedings  before  the  justices  by  whom  the  said 
nriler  (of  removal)* was  made  were  not  sent,  with  a  dupli- 
ate  8cc  of  the  said  order,  to  the  overseers  of  Cronddll ; 
ind  that  copies  of  all  the  examinations  taken  before 
he  said  justices  touching  the  settlement  of  the  said  ilf. 
^roueher  and  her  said  children,  and  upon  which  the  said 
nrder  was  made,  have  not  been  sent  to  us,  particularly 
in  examination  of  the  said  M.  Croucher  taken  on  27th 
February  last      And,  as  to  the  alleged  relief  &c.  in 
Elslead  in  1839  and  1840,  that  the  examinations  do  not 
Dontain  any  suflBcient  legal  evidence  of  the  relief  of  the 
laid  J.  Croucher  or  his  family  by  the  churchwardens 
ind  overseers  of  the  said  parish  of  Crondall,  or  by  any 
person  or  persons  having  any  legal  authority  to  acknow- 
ledge  the  said  J.  Croucher    as  a  settled  parishioner 
thereof;    and   that  the  evidence  of  the  payment  of 
3/.  9s.  9d.  by  the  board  of  guardians  of  the  Hartley 
JVintney  Union  ought  not  to  have  been  received ;  and 
that  the  said  examinations  do  not  contain  any  evidence 
^r  payment  of  that  sum  by  the  said  parish  of  Crondall^ 
yt  that  the  churchwardens  and  overseers   of  Crondall 
lad  any  notice  of  the  payment  of  that  sum  for  the  relief 
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of  the  said  J.  Croucher  or  otherwise,  or  knew  dHit  tbc 
said  J.  Croucher^  bis  wife  and  children,  were  not  thiii 
residing  in  the  said  parish  of  CrwidaU;  nor  do  tbe  aid 
examinations  contain  any  suflScient  legal  efideoct  of 
any  acknowledgment  of  the  said  J.  Croucher  or  his  wib 
or  children  as  settled  parishioners  of  Oxmddlf  by  aoj 
person  or  persons  haring  legal  authority  to  hind  ths 
said  parish. 

On  the  trial  of  the  appeal,  it  was  proved  diet  die 
matter  of  Complaint  was  heard,  by  the  justices  who 
tnade  the  order  of  removali  on  two  daysi  namely,  oo 
27th  Febmatyf  when  some  of  the  witnesses  were  efr 
amined,  and  on  6th  March^  to  which  day  the  inqmrj 
was  adjourned)  and  on  which  day  the  remainder  of  tki 
witnesses  were  examined*  On  £7th  IMmary,  Hards 
Croucher^  the  pauper,  was  sworn,  and  made  a  itils* 
ment  in  the  presence  of  the  said  justicesi  whicb  vai 
taken  down  in  writing.  This  writing  was  prodnciil 
at  the  trial,  and  was  in  the  following  form  : 

*^The  examination  of  Martha  Croucher^  lately  »* 
siding  in  the  parish  of  EUtead  in  the  county  of  Smtfi 
and  now  an  inmate  of  the  workhouse  of  the  HoMtim 
Union  in  the  said  county,  widow,  touching  the  pkoeflf 
her  settlement  and  the  settlement  of  her  eight  childrcp) 
taken  upon  oath  before  us  two  of  Her  Majesty's  Jaitioa 
of  the  Peace  acting  in  and  for  the  said  county  rf 
Surrey^   the  day  of  January  1845.     The  stid 

Martha  Croucher  on  her  oath  saith  "  &c.  (then  followed 
the  words  of  her  examination,  stating  her  nuurrisge  wiA 
her  husband,  their  residence  at  Crookham,  their  bdflg 
taken  into  the  poor  house  at  CrondaUj  where  tbcj 
remained  six  or  seren  days,  and  other  particulars)  n 
in  her  examination  before  stated).    This  writing  «» 
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indorsed  ^  1845.  Draft  examihatioh  of  Martha  Croucker^  (hittn^t  Senek. 

Ftf*.  1845:  retaken  afterwards.**     The  words  « draft,"       ^^^*^* 

^  Feb.  1 845,"  "  retaken  afterwards,"  written  in  pencil.   It 

nras  farther  proved  at  the  trial  that,  although  the  above 

locument  bears  date  in  January^  the  statement  was  in 

act  made  by  Maiiha  Croucher  on  the  27th  February  9 

bat  the  said  document  was  prepared  by  Mr.  Kingf  who 

vas  acting  as  the  attorney  for  the  parish  of  Ebtead  and 

ras  not  otherwise  acting  as  clerk  to  the  said  justices  9 

hat  Martha  Croucher  signed  it ;  and  that  no  copy  of  it 

WBS  sent  to  the  appellants;    and  that  the  alterations 

lierein  and  notes  thereon  were  made  by  Mr.  King  aftet 

fae  27th  oi  February.     It  was  also  proved  that  the  ex*^ 

iftiioatiod  oF  the  said  Martha  Croucher  on  27th  Februaiy 

ras  not  signed  by  the  justices,  and  that  she  was  re-^ 

aLamined  on  6ih  March.    Hereupon  it  was  objected,* 

or  the  appellants,  that  the  said  document  was  an  ex^ 

imination,  a  copy  of  which  ought  to  have  been  sent  to 

he  appellants  with  the  other  examinations.     The  re* 

pondents  answered  that  it  formed  no  part  of  **  the  exami-^ 

lation  upon  which  the  order  was  made."    The  Court  of 

Juftrter  Sessions  overruled  the  objection,  subject  to  the 

ipinion  of  this  Court,  whether  the  said  written  statement 

if  Martha  Croucher  of  the  27th  February^  sworn  to  by 

ler,  but  without  a  jurat,  and  not  signed  by  the  magis- 

rate,  was  to  be  considered  an  examination  of  which  a 

opy  should  have  been  sent  to  the  appellants. 

It  was  also  objected,  for  the  appellants,  that  these 
guuninations  contained  no  evidence  of  any  acknow- 
edgment  by  the  parish  officers  of  Crondall  that  J. 
Iroucher  and  his  family  were  settled  in  that  parish, 
nasmach  as  the  only  relief  stated  to  have  been  given  to 
heofi  while  residing  out  of  the  parish  of  Crondall  was 
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the  repayment  of  relief  originally  given  by  the  relierbg 
oflBcer  of  the  HamMedon  Union,  in  which  the  paupers  re- 
sided, by  the  guardians  and  relieving  officer  of  the  Harttq 
Wintney  Union,  and  not  by  any  officer  of  the  paiisli 
of  CrondaU;  and  that,  therefore,  the  respondent  was  not 
entitled  to  adduce  evidence  at  the  Sessions  of  auy  sock 
acknowledgment  But  the  Sessions  overmled  th'is  ob- 
jection, and  confirmed  the  order,  subject  to  the  opioioo 
of  this  Court,  whether  the  relief  stated  in  the  examini- 
tions  to  have  been  given  by  the  guardians  through  the 
relieving  officer  of  the  Hartley  Wintney  Union  was  sot 
ficient  to  warrant  the  removing  justices  in  oonsideringit 
relief  by  the  parish  of  CrondaU. 

If  this  Court  should  be  of  opinion  that  Martk 
Croucher^s  statement  of  February  27th  was  an  ezamiot- 
tion  of  which  a  copy  should  have  been  sent  to  the  appel- 
lants; or  that  the  relief  stated  to  have  been  given  by  the 
guardians  through  the  relieving  officer  of  the  HarHq 
Wintney  Union  was  not  sufficient  to  warrant  the  remor- 
ing  Justices  in  considering  it  relief  by  the  parish  of 
Crondall;  then  the  order  of  Sessions  and  the  order  of 
removal  were  to  be  quashed ;  otherwise  the  order  of 
Sessions  to  be  confirmed. 

In  Michaelmas  term,  1846  (a). 


WaUinger  and  J.  Pitt  Taylor  vrere  heard  in  support 
of  the  order  of  Sessions.  First,  it  was  not  necessaiji 
under  stat,  4  &  5  fF.  4,  c.  76.  s.  79.,  that  a  copy  of  the 
statement  made  in  February  should  be  sent ;  for  tliat  wis 
not  a  regular  examination,  there  being  no  jurat  or  si^ 

'  (a)  Saturdi^,  Novetnber  \4\iu  Before  Lord  JDenmm  C  /.|  Cok^i 
WigfUman  and  Erlt  Ju 


i 
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nature  of  a  magistrate.     In  Regina  v.  Otdwell  (a)  the  QM^n'i  Bench. 

examination  which  was  not  sent  appears  to  have  been  in  ^ ' 

all  respects  regularly  taken  and  completed.  Regina  v.  •^**  Qomk 
Elaxham  (6)  and  Regina  v.  Norbwy{c)  shew  that  the  docu-  '■^^  inhaWt- 
ment,  if  sent,  would  have  been  treated  as  a  mere  nullity.'  Caojioall. 
Perjury  could  not  be  assigned  upon  it.  In  Regina  v. 
ShipsUm  upon  Stour  {d)  an  order  was  quashed  because 
the  settlement,  upon  which  the  order  was  founded,  could 
not  be  made  out  without  the  aid  of  an  examination 
which  had  an  imperfect  jurat  IColeridge  J.  The  words 
of  sect.  79  are  *'  the  examination  upon  which  such 
order  was  made ; "  '^  examination  "  there  is  held  {e) 
to  be  a  nomen  coUectivum.  Now,  although  the  jus- 
tices did  not  believe  the  facts  deposed  to  in  any  exa- 
mination, that  would  not  make  it  unnecessary  to  send  a 
copy  of  it.]  Not  where  enough  has  been  done  to  give 
it  the  character  of  an  examination :  but  that  is  not 
ID  here.  That  evidence,  not  regularly  received  aud 
Jrawn  up  with  the  formalities  proper  to  an  examination, 
forms  no  part  of  the  examination  upon  which  the  order 
is  made,  appears  from  Regina  v.  Holne  (g).  The  evi- 
dence here  was  formally  embodied  in  the  examination 
taken  in  Marc/iy  and  thus  received  the  character  of  an 
examination,  a  copy  of  which  was  properly  sent :  why 
should  a  copy  of  the  previous  draft  be  sent  ? 

The   Court  then    stated  that  they  would   consider 
vhether  it  was  necessary  to  hear  the  case  further. 

Lord  Denman  C.  J.,  in  the  subsequent  Hilary  vaca- 
ion  {February  10th),  stated  that  it  was  quite  clear  that 

(a)  9  A.iE.  836.  (6)  6  (3.  B.  528.    ' 

(c)  6  0.^.  534.  note  (a).  ((I)  6  0.  ^.  1 1 9.  ^ 

(#)  See  Begma  v.  OuiweU,  9  A.  i  £.  839.  (jg)  9  Q,  B.  70. 
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all  the  examinations  on  which  an  order  of  ranofil 
proceeds  must  be  sent  to  the  parbh  on  which  the 
order  is  made ;  but  that  in  this  case,  on  minutely  lookiog 
at  the  statement,  the  G)urt  did  not  think  the  point 
arose,  because  it  was  doubtful  whether  this  order  had 
proceeded  at  all  on  the  examination  of  the  27th  Ft' 
bruatyt  inasmuch  as  it  had  not  been  taken  down  by  tk 
clerk  to  the  justices,  but  by  a  person  who  was  attorney 
for  the  respondent  parish,  and  acted  in  that  character 
only ;  and  that  it  would  be  necessary,  therefore,  to  beer 
the  other  point  argued. 

The  case  was  further  argued,  in  Easier  term  1647  (i)b 
by 


Wallinger  and  «7.  Pitt  Tqiflor^  in  support  of  the  order 
of  Sessions.  As  soon  as  it  was  established  that  tiie 
relief  was  given  by  order  of  the  guardians  of  the  H^ 
ley  Wintney  Union  in  which.  Crondall  is  situate,  this  vts 
a  prima  facie  case  of  acknowledgment  by  CrandaU;  sod 
it  then  lay  on  that  parish  to  shew  that  under  the  ci^ 
cumstances  it  was  no  such  acknowledgment.  This  is  the 
view  taken  by  the  legislature  in  the  enactment  of  ftit. 
9  &  10  Vict.  c.  66.  5.  7.,  ^'  that  the  delivery  of  aoy 
pauper  under  any  warrant  of  removal  directed  to  tbe 
overseers  of  any  parish  at  the  workhouse  of  such  parish, 
or  of  any  union  to  which  such  parish  belongs  to  soy 
officer  of  such  workhouse,  shall  be  deemed  the  delivery 
of  such  pauper  to  the  overseers  of  such  parish."  Delivery 
at  the  union  house  is  a  delivery  to  the  officer  of  evrry 
parish  in  the  union ;  Slater  v.  Hodgson  (i).    ibgtsa  t. 

(a)  April  SSth.     Before  Lord  Denman  C  J.^Ps/lejoM,  IT^AlnM  tfd 
(6)  9  Q.  Jl,  "ST. 
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SL  Martin^   New  Sarum  (a\    shews  that  a  parish  is  QvMn*i  BenA, 

'  1847« 
charged  with  the  maintenance  of  a  pauper  who  at  a * 

former  time  gained  a  settlement  in  what  was  then  a  '^^  Qu»y 
distinct  part  of  it.  By  analogy  to  this  decision,  now  Th«  Inbabiu 
that  the  guardians  of  a  union  are  the  established  repre-  CwnuiAUm. 
sentatives  of  the  united  parishes  for  purposes  of  relief 
[as  appears  from  stat  4  &  5  W.^.c.  76.  ss.  26. 38.  &  5^.)^ 
every  act  done  by  them  binds  the  parishes,  respectively; 
though  it  certainly  would  not  do  so  if  it  were  an  excess 
of  their  authority ;  as  appears  from  Regina  v.  The  Jus^ 
tices  of  Surrey  (b).  For  this  reason  overseers  are  com- 
pellable by  mandamus  to  pay  money  ordered  by  guardians 
for  purposes  within  the  scope  of  their  authority ;  Be^ 
flina  V.  Todmorden  (c).  The  cases  of  Segina  Vt  Brad^ 
^d  (d)  and  Begina  v.  LiMe  MarUm  (e)  turn  on  a 
different  point.  It  was  held,  there,  that  a  statement  of 
relief  given  by  a  relieving  o£Scer  on  the  part  of  a  parish 
was  not  sufficient  evidence  to  charge  the  parish.  But 
that  was  because  there  was  no  evidence  of  authority  or 
assent  by  the  parish.  Here  it  is  shewn  that  the  relief 
was  given  by  the  order  of  the  guardians,  and  charged 
[o  the  parish  by  their  order ;  and  the  question  is,  not 
whether  CrondaU  knew  of  it,  but  whether  Crondall  was 
bound  by  their  act. 

Knapp  and  Corner^  contrL  The  examination  first 
(aken  ought  to  have  been  sent,  for  it  constituted  part 
of  the  case  against  the  parish  on  which  the  order  of 
{removal  was  made ;  and  the  absence  of  jurat  is  imma* 
terial ;  Bdx  v.  Emden  (g).     [Lord  Detwian  C  J.  We 

(a)  9  Q.  B.  241.  (6)  5  Q,  B.  506. 

(c)  1  Q.  B.  185.  (d)  S  Q.B.  571,  note  (  > 

ie)  AnU,  p.  223.  (g)  9  Eati,  437. 
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gave  our  opinion  as  to  this  point  on  a  former  occasion. 
No  general  question  arose  upon  it ;  but,  wiih  reference 
to  the  particular  circumstances  of  this  case,  we  were  of 
opinion  that  all  the  examinations  had  been  sent]  As 
to  the  other  poinL  If  this  evidence  had  simply  been 
that  the  relieving  officer  of  the  union  had  administered 
relief  to  the  pauper,  on  the  part  of  the  parish,  that 
would  clearly  be  insufficient  to  charge  the  parish;  jB^ 
gina  V.  Liille  Marlow  (a).  The  question  is,  whether 
the  case  is  carried  farther  by  the  relief  being  charged 
in  the  out  door  relief  list  to  the  parish  of  Crondall, 
This  in  itself  amounts  to  nothing.  Unless  the  relief 
so  charged  is  shewn  to  have  been  given  with  the  know- 
ledge and  by  the  authority  of  the  parish,  the  entrj  in 
the  book  is  no  evidence  to  fix  the  parish ;  for,  if  its 
officers,  as  soon  as  the  entry  was  brought  to  their  knov- 
ledge,  repudiated  the  paupers,  still  they  would  have 
no  right  to  erase  the  entry.  The  requisite  knowledge 
and  authority  of  the  parish  are  not  shewn ;  and  essen- 
tial  facts  must  not  be  left  to  inference ;  Regina  v.  (M 
Stratford  (6),  Regina  v.  Wymondham  (c),  Regina  v.  SL 
Margaret^  Westminster  (d).  That  the  guardians  are  au- 
thorised to  order  relief  on  the  part  of  parishes  is  troe; 
it  does  not  follow  that  they  are  authorised  agents  to 
bind  parishes  by  admissions.  Relief  administered  to 
an  out  door  pauper  by  the  overseers  of  a  parish  is  a 
strong  admission,  because  it  is  taken  that  the  overseen 
would  not  have  given  it  unless  they  had  well  known  that 
the  pauper  was  settled  in  their  parish.  There  is  no  rea- 
sonable presumption,  when  guardians  order  relief  that 
they  have  the  same  intimate  knowledge  or  act  on  the 


(a)  AnU,  p.  22S, 
(c)  2  Q,B,  541. 


(6)  2  Q.  B,  513. 
;(rf)  7  Q.B.S69, 
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me  motives.     Guardians  of  a  union  have  many  statu-  Queen's  Batch. 
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ry  duties  to  perform  independently  of  parochial  con-  __ 
3ul :  and,  on  the  other  hand,  they  have  no  authority     ^'*®  Qum* 
interfere  with  the  ratincc  of  the  parishes  within  the    The  inbahit- 
lion,  nor  to  give  notice  of  either  chargeability  or  ap-     Ceovoall. 
»!  on  their  behalf;  Begina  v.  5/.  Mofy^  Southampton  (a), 
rgina  v.  Justices  of  Surrey  (b).    The  guardians  there- 
re  are  not  such  general  agents  that  their  admission 
m  bind  the  parishes. 

Cur.  adv.  vuU. 

Lord  Denhan  C.  J.,  in  this  term  {June  10th),  de- 
rered  the  judgment  of  the  Court. 

In  this  case  we  take  the  remaining  question  to  be,  in 
Tectf  whether  evidence  was  produced  before  the  re- 
loving  justices  from  which  they  could  legitimately 
ifer  that  out  parish  relief  had  been  given  to  the  pauper 
f  the  authority  of  the  appellant  parish.  Where  an 
jplication  for  such  relief  has  been  made  to  the  reliev- 
ig  officer  of  a  union,  whose  duty  it  is  to  examine  into 
le  merits  of  the  case,  and  to  report  thereon  to  the 
Murd  of  guardians,  and  when  he  has  brought  the  ap- 
licadon  before  that  board,  whose  duty  it  is  to  enquire 
ito  the  setdement,  and  to  order  such  relief  only  iti 
ise  of  being  satisfied  that  the  settlement  is  in  one  of 
le  parishes*  of  the  union,  and  relief  has  been  ordered 
y  that  board  on  account  of  one  of  the  parishes,  and 
iven  by  the  relieving  officer  according  to  such  order, 
11  the  steps  now  required  by  the  law  have  been  taken, 
nd  such  relief  is  legally  given.  We  also  think  that 
be  justices  are  at  liberty  to  infer  the  authority  of  the 

(a)  5  Q.  B.  513.  518.  (6)  5Q.B.S06. 


\ 
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1847. 
' represented  at  the  board  of  guardians,  and  mayhaTe 


The  QuiiN  j(3  guardian  in  attendance ;  and,  whether  he  attends  or 
The  Inhabit-  not,  it  is  the  leiral  duty  of  the  board  to  act  for  tbe 
Gpu>xiiA&i:*  parish  and  to  take  care  of  its  interest.  In  Reg^na  t. 
Little  Marbm  (a)  we  decided  that  relief  by  the  rdie?-* 
ing  officer  without  proof  of  the  order  of  the  board  of 
guardians  was  no  legal  evidence  of  the  authority  of  the 
parish  for  such  relief,  on  the  principle  that  the  rdiei^ 
ing  officer  is  authorized  to  act  as  agent  for  the  parish  m 
this  matter  only  so  far  as  he  is  ordered  by  the  board, 
and  therefore,  without  an  order  from  the  board,  hit 
authority  as  agent  was  not  shewn* 

We  would  add  that  our  province  ends  when  we  hm 
decided  that  there  is  some  legal  evidence  of  the  tUog 
to  be  proved,  leaving  to  the  proper  tribunal  the  dotj  of 
deciding  on  the  effect  of  such  evidence.  If  At  tUof 
to  be  proved  is  this  species  of  acknowledgment  by  the 
parish  of  a  setdement  therein,  the  justices,  either  as  re- 
moving magistrates,  or  in  Quarter  Sessions  on  appealf 
are  to  see  whether  their  minds  are  brought  to  the  r^ 
quired  conclusion  from  all  the  evidence  before  theo. 
In  the  present  case  the  requisite  evidence,  as  abofe 
explained,  and  more,  was  adduced.  Our  judgment  if 
therefore  for  the  respondents ;  and  both  orders  are 
affirmed. 

Orders  confirmed  (i)« 

(a)  Ant^  p.  823 

(6)  Fkrt  of  this  report  U  bj  Mesin.  Mernok  ind  Dammn. 


J 
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The  Queen  against  The  Inhabitants  of  Uptoh 

St.  Leonard's. 

pASHLEYy  in  Michaelmas  term  1846,  obtained  a  The  Court  of 
rule  calling  upon  the  inhabitants  of  the  parish  of  an  in'foraation 
Upton  St.  Leonardos,  in  Gloucestershire,  to  shew  causQ  hfbiS^te*'of  ^ 
why  an  information  should  not  be  exhibited  airainst  P^^^of 

^     ^  •  -^  non-repair  of  a 

them  for  not  repairing  certain  highways  or  roads  wij^hin  «»d,  where  it 
the  said  parish  (a) ;   upon  notice  to  be  given  to  the  ^^ « bill  of 

r.    1        1  .   1  n  indictment  had 

churchwardens  and  the  surveyors  of  the  highways  9i  been  preferred 

...  at  the  aaaixesy 

toe  parish.  but  thrown  out 

by  the  grand 
juiy ;  that  two  of  the  grand  jurors  were  proprietor*  oi  land  in  the  parish ;  that  one  of 
thcsDt  who  had  acted  on  behalf  of  the  parish  at  an  earlier  stage  of  the  dispute,  bad  stated  to 
the  foreman  that  the  road  was  useless ;  and  that  both  had  taken  an  active  part  in  opposing 
the  finding  of  the  indictment ;  such  depositions  being  contradicted  only  by  general  stale- 
ttients  that  the  two  had  taken  no  undue  or  active  part  in  opposing  the  finding. 

An  order  for  the  examination  of  a  witness,  resident  in  EngjUaii,  but  unable  from  illness 
to  attend  the  trial,  cannot  be  made  in  a  criminal  prosecution,  either  by  the  common  law 
•ntliority  of  the  Court  or  under  ttat.  1  If,  4.  c  22. 

.  (a)  By  the  tame  rule,  it  was  ordered  that  a  previous  rule  iiiti»  to  th« 
Mine  effect,  should  be  discharged.  The  previous  rule  had  be^n  granted 
on  an  earlier  day  in  Michaelmas  term  1846|  by  Patteton  J.,  in  tlie  Bail 
Court :  but,  after  that  rule  had  been  served,  it  was  discovered  that  all  the 
aflldavits  on  which  it  was  granted  had  been  sworn  before  the  attorney  in 
the  case  (see  Turner  v.  Bates^  ante,  p.  292),  except  one  which  he  had 
made  himself.  Hereupon  notice  was  given,  on  behalf  of  the  prosecutors, 
10  tbm  inhabitants  of  UpUm  St,  LeonareTSf  of  the  irregularity,  and  that  the 
pcoaecutors  would  apply  forthwith  to  rescind  their  rule,  and  for  a  new  rule 
to  be  drawn  up  on  affidavits,  properly  sworn,  and  the  same  as  to  their 
eoDtents  with  those  previously  used ;  and  that  the  defendants  need  not  ap- 
pear on  their  first  rule.  The  rule  nisi  was  afterwards  obtained  as  men- 
tioned in  the  text. 

The  following  authorities,  not  mentioned  in  the  text,  were  cited  on  the 
original  motion. 

E4gBtb^i  Case,  JenJL  284.,  Cent,  7.  Co,  15.;  5.  C,  u  Jtar  v.  Etlgeriesf, 
March,  131.»  pi.  210. ;  Rex  v.  ff^arde,  Cro,  Car,  266. ;  Rtx  v.  Clark^ 
12  Mod,  615. ;  2  LiUi^t  Practical  Renter  (2nd  edition),  p.  75«,  tit.  /n- 
formation  t  Rex  v.  Inhabitants  of  Essex,  T,  Raffm,  384, :  see  Trenu  PL 
Or.  SOS, 
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Foiume  X.         The  affidavits  on  which  the  rule  was  obtained  stated  that 
Mr.  Organ^  an  occupier  of  land  in  Upion  Si.  LeonariSi 


,  The  Qu«tK     and  in  another  parish,  Bamwoodf  in  Gloucestershire^  i»- 
Tbe  Inhabit,    structed  his  solicitor  to  apply  to  the  magistrates  of  the 

ants  of  Uptow 

&r.  LaoNAED'a.  division  for  an  order  upon  the  two  parishes,  under  sttt 

5  &  6  fT.  4.  c.  50.  {ja\  to  repair  a  road  leading  rrom  the 
village  of  Upton  St.  Leonardos  to  the  village  of  Bamvooi. 
A  summons  was  obtained,  on  Organ's  information  and 
complaint,  against  the  surveyors  of  the  two  parishes 
who  appeared  at  the  hearing  and  denied  the  liability. 
The  final  hearing  was  postponed  with  a  view  to  an 
arrangement,  the  negotiation  for  which  ultimately  failed. 
A  further  hearing  then  took  place,  at  which  Mr.  Walters, 
a  magistrate  and  proprietor  of  land  in  Bamvoood^  it- 
tended  as  the  acting  representative  of  that  parish :  aod 
a  solicitor  also  appeared  on  behalf  of  the  two  parishes. 
These  two  gentlemen  opposed  the  repairing  of  the  road, 
contending  that  it  was  not  a  carriage  road,  and  disputing 
the  liability.  The  justices  then,  under  sect.  95,  ordered 
a  bill  to  be  preferred  at  the  next  Gloucestershire  assizes. 
A  negotiation  for  a  reference  to  a  barrister  afterwards 
took  place ;  which  was  broken  off  on  tlie  refusal  of  Mr. 
Walters  to  consent,  he  saying  that  it  was  better  the 
question  should  be  decided  by  the  Court  on  the  indict- 
ment, as  the  reference  to  a  barrister  would  not  save 
much  expense,  and  his  decision  could  not  put  the  matter 
to  rest  so  effectually  as  the  decision  of  a  Judge  of  assize. 
The  indictments  were  preferred  at  the  assizes,  when 
seven  witnesses  attended,  and  were  sworn  to  give  evi- 
dence before  the  grand  jury.  Their  names  were  in** 
dorsed  on  the  back  of  the  bills :  but  five  only  were  called 
in  and  examined  before  the  grand  jury.     Mr  JValiers, 

(a)  Sect.  94. 
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and  Mr.  Hunt^  a  magistrate  who  had  signed  the  order   Qm^i**  Bench. 
for  preferring  the  bills,  and  who  was  a  proprietor  of [ 


land  in  both  parishes,  were  sitting  on  the  grand  jury.     '^^  Qu»«w 
The  bills  were  thrown  out.     It  was  deposed  by  wit-    The  Inhabit. 

'^  •'  Mitt  of  Urtow 

nesses  who  appeared  before  the  grand  jury  that  Walters  Br.  Lmwabo's 

and  Htntt  took  an  active  part  in  opposing  the  finding  of 

the  indictments,  and  that  Walters  said  to  the  foreman  of 

the  grand  jury  that  the  road  was  perfectly  useless.    The 

afiSdavits  also  contained  statements  to  shew  that  the 

road  was  public,  and  the  liability  to  repair :  and  it  was 

sworn  that  this  evidence  was  given  before  the  grand 

jury. 

In  answer,  Mr.  Walters  deposed  that  he  ^^did  not 
take  any  undue  part  in  relation  to  the  said  bills,  and 
that  the  said  bills  were  ignored  in  consequence  solely  of 
the  insufficiency  of  the  evidence  given  by  the  witnesses 
who  appeared  in  support  thereof;''  ^^that  he  did  not 
take  any  active  part  in  opposing  the  finding  of  the 
said  bills,"  ^^  and  that  the  only  part  he  took  was 
that,  in  his  capacity  of  a  grand  juryman,  he  put  such 
questions  to  the  witnesses  as  he  thought  would  best 
elicit  the  facts  of  the  case."  Mr.  Hunt  also  made  an 
affidavit,  in  which  he  denied  his  having  unduly  inter- 
fered, in  the  same  terms  as  those  used  by  Mr.  Walters. 
The  foreman  of  the  grand  jury  deposed  that  Walters 
and  Hunt  ^^  did  not  take  any  further  or  other  part 
in  the  proceedings  on  the  said  bills  than  the  part 
usually  taken  by  grand  jurymen  in  examining  witnesses, 
and  did  not  attempt,  in  any  way,  to  bias  or  influence 
the  others  of  the  said  grand  jury;"  ^*  that  all  the  wit- 
nesses whose  names  were  indorsed  on  the  said  bills 
were  called,  and  such  of  them  as  appeared  were  ex« 
amined;  and  that  the  said  grand  jury,  as  this  deponent 
verily  believes,  decided  solely  on  the  evidence  so  ad* 
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.  rdumd  X.     duced.**     One  other  grand  juryman  deposed  to  the 
same  effect,  not  negativing  the  interference  of  Walten 


The  Quit»     gnj  ff^^  jn^jre  specifically.    The  under-sheriff  of  the 
The  Inhabits     county  deposed  that,  at  the  Quarter  Sessions  next  aiter 

anU  of  Vrtont  ^        r 

St.  Lbonaed*!.  the  assizes  before  mentioned,  no  grand  jurymen  were 

summoned  from  either  of  the  two  parishes  (a). 
In  Hilary  term,  1847(6), 

Whaieley  and  G.  IL  Bickards  shewed  cause.  Hie 
affidavits  raise  no  case  for  a  criminal  information.  It 
appears  that  all  the  witnesses  have  been  heard.  In 
4  Bac.  Abr.  406  (c),  tit.  Informations  (0)^  many  instance! 
certainly  appear  of  criminal  informations  in  cases  where 
^ow  no  such  informations  would  be  granted :  they  are 
collected  from  4  Hocwk.  P.C.S5  {d)y  B.  ii.  ch.  26.  s.  1. 
They  include  batteries,  cheats,  seductions  of  yoang 
men  or  women  into  improper  marriages,  and  many 
other  offences  which  would  now  be  left  to  indictment 
But,  in  4  Bac.  Abr.  2S1,  tit.  Highways  (G),  it  b  «ud  that 
the  Court  of  King's  Bench  **  never  give  leave  to  file  an 
information  for  not  repairing  a  highway,  unless  it  ap- 
pear that  the  grand  jury  have  been  guilty  of  grow 
misbehaviour  in  not  finding  the  bill ;  ^  and  Bes  ▼• 
Steyning  [e]  is  cited.  The  reason  given,  that  **  the  fine 
set  on  conviction  upon  an  information  cannot  be  ex- 
pended in  the  repair  of  the  highway ;  whereas  on  an 
indictment  it  is  always  so  expended,''  is  perhaps  not 

(a)  The  affidavits  in  answer  contained  also  depositions  for  the  purpoie 
of  negatiting  the  liability ;  but  the  counsel  who  opposed  the  rule  did  not* 
at  this  step,  insist  upoa  the  merits  of  the  question  between  the  prosccuton 
and  the  parishes. 

(h)  January  S8th.  Before  Lord  Denman  C.  J.,  Patt€$(m,  CokrUge 
and  Wlghtman  Js. 

(c)  Ed.  7.  [d)  Ed.  7. 

(<;)  Sayer'i  Bep,  9?* 
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quite  satbfactory  now,  as,  under  stit  5  &  6  W.  4.  c.  50.  Qiteen*i  Bendi. 

$•  96^  it  seems    that  all   fines  are  to  be  applied   to  '__^ 

the  repair.     In  Rex  v.  Green  (a)  this  Court  appears  to  '^^  ^""* 

have  laid  down  a  rule  like  that  suirirested  in  Bacon^  Th«  ^"Jf****' 

®®  ^     ants  of  Unoit 

saying,  ^^  that  if  a  bill  had  been  preferred  before  the  ^*  Lsomaed's* 
grand  jury,  at  the  assizes,  and  the  nuisance  proved, 
and  the  jury  had,  notwithstanding,  refused  to  find  the 
bill,  that  might  have  been  an  inducement  to  the  Court  to 
grant  this  motion.''  The  nuisance,  of  which  proof  is  to 
be  so  required,  appears  to  be  something  more  than  mere 
non-repair.  It  seems,  indeed,  that  there  is  a  precedent, 
in  the  Crown  Office,  of  a  criminal  information  granted 
against  the  inhabitants  of  Berkshire  for  not  repairing 
a  bridge (&)•  Stat.  ^iiBW.SfM.c.  18.,  which  (sect. S) 
pat  an  end  to  the  exhibiting  of  criminal  informations 
without  leave  of  the  Court,  except  by  the  Attorney 
OeneraH  does  not  point  out.  the  occasions  on  which  the 
Court  ought  to  act :  but,  since  that  statute,  informations 
have  been  granted  more  cautiously  than  before.  In 
Bex  V.  Welsbom  4*  Walton  (r),  5  G.  2.,  an  information 
was  moved  for,  for  non-repair  of  a  highway,  where  the 
grand  jury  would  not  find  the  bill ;  but  it  appears  only 
that  a  rule  nisi  was  granted :  a  precedent,  in  the  case  of 
the  parish  of  Loughhorough^  is  cited  in  the  argument ; 
but  the  circumstances  do  not  appear.  In  B£x  v*  Chedin^ 
fold  ((2),  9  G.  2.,  a  rule  for  an  information  for  non-repair 
was  made  absolute  *^  for  the  example  sake,"  it  appear- 
ing that  there  had  been  an  attempt  to  rely  upon  a  repair 
merely  colourable.  Bex  v.  Steyning  (e),  27  G.  2.,  was 
later  than  any  of  these  cases. 

(a)  1  KenyofCt  Notes,  S79. 
(6)  Post,  p.  832,  note  (a). 

(c)  1  Sets.  Ca,  168. ;  S.  C,   W,  Kel  (Cases  in  A".  B,)  63. 

(d)  CSo.  JT.  B.  Temp,  Hardw.  159.  (e)  Stub's  Rep,  92. 
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Volume  X.  Pashlev^  contr^.     The  fact  that  two  of  the  inhiUt* 

184?. 

. '*  ants  were  part  of  the  grand  jury  raises  a  case  within 


The  QniBH     ^y^^  principle  admitted  on  the  other  side^  and  acted  oo 

The  Inhabit-    bv  this  Court  some  years  since,  when  an  inrormatioa 

St.  LioxAftD*Si   was  granted   against  the  Inhabitants  of  Berkskire  for 

non-repair  of  a  county  bridge,  the  county  Grand  Jorj 
Imving  thrown  out  the  bill  (a).  In  Regina  v.  Thejuh 
tices  qfHertJbrdshire{b)  an  order  of  quarter  sessions  wis 
brought  up  to  be  quashed,  because  two  of  the  mi^ 
trates  who  had  acted  were  interested  in  the  result;  and 
the  Court  there  disallowed  the  principle  (supposed  to 
have  been  countenanced  by  some  expressions  from  the 
Bench  in  Regina  v.  The  Cheltenham  Commissionen{c)]i 
that  the  invalidity  of  the  proceeding  depends  upon  the 
fact  that  the  votes  of  intei*ested  parties  affected  the  re- 
sult. Stat.  4Sl  5  fV.  4r  ^»  c.  18.  was  not  passed  to 
narrow  the  class  of  cases  in  which  informations  should . 
go,  but  to  protect  parties  who  were  the  subject  of  theniy 
by  requiring  security  for  costs ;  sect.  2 ;  and,  in  sone 
cases,  as  appears  from  Bex  v.  Prdby  (cf),  by  restrsin- 
ing  an  oppressive  proceeding.  The  Loughborough  cuti 
cited  in  Rex  v.  IVelsborn  4*  Walton  (r),  is  an  authori^) 
later  than  the  statute,  for  granting  the  informadoOi 
A  criminal  information  was  granted  against  commoners 
for  a  riot  in  pulling  down  fences,  in  13  G.  2.;  TZtfT* 
}Vt/vil  (g).  And  in  the  Directions  for  Justices  oj  ik 
Peace  SfC.  at  the  Old  Bailey  (A),  given  in  Sir  J.  Kelyn^i 

(a)  Mich.  3  G.  4.     Tlie  case  was  mentioned,  during  tiie  argmnco^  ^ 
the  Ma<itcr  oFthe  Crown  Office. 

(b)  6  a  B.  753.  (c)  1  0.  B.  467. 
(d)  1  KenyoiCt  Notett  250. 

{e)  1  Sets,  Cos,  168.  ;  S.  C   fT.  KeL  (JT.  B,)  63. 
(g)  Note  (a)  to  Mason  v.  Ctesar,  2  Mod,  66. 
(A)  /.  AH  5. 
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JLeport^  the  Coroner  and  Secondaries  are  required  to  (2«wn*j  Bmck. 

1847* 
attend  this  Court,  that  informations  may  be  put  against  1_ 

townships  for  escapes.   The  cases  mentioned  in  4  Hank*     ^^  Qony 

P.  C.  B.  iL  c  26. 5. 1.  have  been  referred  to  on  the  other    ^be  inbaUu 

anu  of  Urow 

side.  In  Mr.  Prynn^s  Case  (a)  an  information  was  ex-  8c>  LionAaD*!. 
hibited,  and  held  to  Iie»  against  seventy  persons  for  a  riot. 
In  Bex  V.  Joliffe  (6)  a  criminal  information  was  granted 
against  a  private  person  for  procuring  the  appointment 
of  particular  overseers  with  a  view  to  bis  own  advantage. 
In  I  Chitt.  Or.  L.  849  (c)  the  cases  in  which  the  informa- 
tion will  be  granted  are  enumerated :  and  they  appear 
to  extend  to  all  offences  below  felony :  and  the  limitations 
given,  as  to  the  discretion,  in  p.  853,  are  **  either  because 
the  offence  does  not  require  so  severe  a  proceeding" 
(which  seems  to  have  been  the  view  of  the  Court  in  Rex 
T.  Pivbtf  {d)f  though  it  is  not  easy  to  see  why  the  pro* 
eeeding  is  more  severe  than  an  indictment)  ^*  —  because 
the  party  applying  is  himself  culpable — or  because  the 
consequences  of  such  a  measure  would  be  peculiarly 
oppressive.''  None  of  those  limitations  apply  here ; 
and  the  case  is  within  the  limits  laid  down  in  Bex 
V.  SUyning  (e) ;  where,  however,  the  Court  was  not 
unanimous  in  refusing  the  rule,  and  the  majority  seem 
to  have  thought  the  application  frivolous :  the  affidavits 
here  shew  the  necessity  of  inteiposition. 

Cur.  adv.  wit. 

Lord  Denman  C.  J.,  in  the  following  vacation  (8th 
^ebruary\  delivered  the  judgment  of  the  Court. 

This  was  an  application  of  a  peculiar  kind.     A  road 

(a)  5  Ubd,  459. 

(6)  Cited  in  Bat  r.  WaddmgUm,  1  £aii,  154.        (c)  Ed.  2. 

(d)  1  Kenyon^t  Notes, '250.  (e)  Saj^iBep,  92. 

VOL.  X.  N.  8.  Si 
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Fohime  X      indictment  haTing  been  ignored  by  the  grand  jiuy,  dit 
prosecutor  asked  leave  of  this  Court  to  file  a  criimnal 


The  Qumr     information  against  the  inhabitants  of  the  two  paridiei(a) 
The  Inhthiu    in  which  the  road  lies. 

ttitiof  Urov 

Sr.  Leovakd's.  The  affidavits  produced  by  him  stated  that  two  gen- 
tlemen possessing  landed  property ^in  these  paridici 
attended  on  the  grand  jury,  and  took  an  active  put 
towards  throwing  out  the  IhUs;  a  witness  who  cmk 
before  them  says  that  he  heard  one  of  these  gentkaici 
inform  his  brother  grand  jurymen  that  the  road  wm 
useless.  Before  the  assizes,  the  same  gentleman  M 
been  applied  to  as  a  magistrate  on  the  proprie^  rf 
presenting  the  roady  and  had  disoountenaooed  a  pnh 
posal  to  refer  the  question  of  liability  to  a  banvtofi 
saying  that  it  was  much  fitter  for  the  dedskm  eft 
Judge.  None  of  these  facts  are  denied :  but  these  two 
gentlemen  swear,  in  the  same  very  general  termi^  tiMt 
they  took  no  undue  part  in  the  proceeding;  end  tbe 
foreman  and  two  other  members  of  the  grand  juj 
state,  in  their  affidavits,  that  the  two  gentlemen  lU 
nothing  unusual  on  that  occasion. 

Now  the  bona  fides  of  the  proceeding  against  tbe 
parishes  is  undoubted ;  and  there  is  a  strong  case  as  is 
the  road  being  a  highway,  and  the  parishes  liable 
This  case  any  one  of  the  public  has  a  right  to  hnag 
before  a  jury  for  decision :  but  we  are  of  opinion  tbit 
the  prosecutor  has  been  improperly  obstructed  in  the 
exercise  of  that  right.  We  do  not  impute  any  im- 
proper motives  to  those  who  interfered  in  the  manner 
described,  nor  express  any  opinion  on  the  merits  of  the 
case:  but  we  thhik  that  their  connection  with  the 
parishes  indicted  ought  to  have  prevented  them  fiun 

(a)  No  dittiiict  question  arote  as  to  the  parish  of 


X.  VICTORIA.  885 

taking  any  part  in  the  discussion  whether  the  bills  (tom'«  Bench. 

should  be  found  by  the  grand  jury.    The  statement  !__ 

dr  the  inutility  of  the  road,  though  it  might  be  irrelevant,     '^^  Qvexk 
was  not  unlikely  to  influence  the  grand  jury  in  their    Tbi  In^t- 
decision.     No  imputation  is  cast  upon  that  body  at  8r.  I^bomabb'i. 
large :  but  the  two  or  three  members  whose  affidavits 
wore  produced  prove  no  more  than  that  they  indi* 
yfdoally  were  not  aware  of  any  peculiar  activity  in  the 
parties  whose  conduct  is  called  in  question. 

The  circumstances  appear  to  us  to  be  so  irregular, 
and  so  inconsistent  with  the  due  administration  of 
JQStice,  diat  this  Court  is  bound,  iq  the  exercise  of  its 
oontrooling  power,  to  place  the  matter  in  a  proper  train 
for  impartial  investigation.  The  rule  accordingly  must 
be  made  absolute.    See  the  case  of  Bex  v.  Oreen  {a). 

.   Rule  absolute. 

The  information  was  accordingly  filed;  the  defendant 
pleaded  Not  Guilty,  and  issue  was  joined.  In  this 
tenas  (&), 

PaMey  applied,  on  the  part  of  the  prosecution,  for 
an  order  to  examine,  on  oath,  under  stat.  1  W.  4.  c.  22. 
s,  4.9  a  witness  resident  in  Gloucestershire^  on  affidavits 
that  he  was  a  material  witness,  and  unable  from 
permanent  sickness  to  attend  the  trial.  That  act  (sect  1) 
extends  the  provisions  of  stat.  1 8  6.  8.  c.  6S.  &  4a  to 
all  ^'  actions  depending  in  any  of  His  Majesty's  Courts  of 
Law  at  Westminster i  in  what  place  or  country  soever  the 
cause  of  action  may  have  arisen,''  ^*  when  it  shall  appear 
that  the  examination  of  witnesses  under  a  writ  or  com- 
mission issued  in  pursuance  of  the  authority  hereby  given 

(a)  1  JBniyDfi*«  Note^  S79.  (6)  June  lltb  and  ISth. 

81  S 
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I  Voiums  jr.     will  be  necessary  or  conducive  to  the  due 

1847 
^__  tion  of  justice  in  the  matter  wherein  such  writ  shall  be 

The  Q(7Bir     applied  for."    ITie  question  is,  whether  these  wordi 

The  Inhabit-    are  large  enough  to  embrace  informations  on  behilf 

um  of  Urok 

8r.  LioMAKD't.  of  the  Crown.     The  word  ^  action  **  has  been  ezteoded 

in  its  meaning,  for  similar  purposes,  by  various  tttdio- 
rities.    It  has  been  held  to  include  issues  out  of  Chiii- 
eery;  Bourdeaux  v.  22ove(a):  although  in  Kingr^Suh 
monds  (fi)  it  was  held  that  error  could  not  be  brought 
on  a  judgment  upon  an  issue  under  the  Interpleader 
act,  1  &  2  W.  4.  c.  58.     {^Patteson  J.   Supposing  that 
the  words  of  sect.  1  are  large  enough,  when  constroed 
together  with  sect.  40  of  stat  IS  6.  3.  c.  63.,  to  em- 
brace informations,  still  that  section  appears  to  rdate 
to  examinations  to  be  taken  in  colonies  and  other 
places  in  foreign  parts  only:  the  power  to  examine 
witnesses   in  England  is  given  only  by  sect  4;  and 
that  section  speaks  only  of  any  ^^  action  **  depeodiog  io 
tbie  Courts  therein  named.]    The  words  of  sect.  1,  "in 
what  place  or  country  soever  the  cause  of  action  Wf 
have  arisen,"  are   sufficient  to  extend  its  provisioDS 
to  examinations  in  England^  independently  of  sect  4. 
[Erie  J.    It  was  decided  in  Regina  v.  Wood  {c)  and 
T/ie  Attorney  General  v.  Baoet  {d)  that  sect.  1  does  not 
extend  to  informations  at  the  suit  of  the  Queen.]   V 
those  cases  are  to  be  held  as  deciding  the  point,  tbejf 
leave  at  all  events  the  application  under  sect  4  VO' 
touched.     The  only  case  as  to  the  power  under  tfait 
section  to  direct  the  examination  of  a  witness  in  En^^ 
to  be  taken  on  an  information  is  7^e  AUomey  Generd 

(a)  1  New  Co.  781. 

(6)  7  (2.  J9.  289.,  in  £xeh.  Ch.     Judgment  affinned  in  Jkm,  Tt^i 
King  r,  Simmonds,  \  H,L.Ca,  754. 
(c)  iM.t  W.  571.  (rf)  ISiH^.eO. 


J 
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T.  Meilfy  {a)f  where  the  Court  of  Exchequer  made  the  (hmn*i  Bench. 

1847 
rule  absolute,  but  declined  to  decide  the  point,  whether   * 


the  examination  would  be  receivable  in  evidence  at  the     '^^  Qumr 
trial.    rErle  J.   That  was  under  the  peculiar  practice  of    The  Inhabiu 

Ant!  of  Unoir 

the  Court  of  Exchequer  in  revenue  cases.]  If  the  Si.  Lmmaed'!. 
question  depends  on  the  construction  of  the  word 
^  actions,"  it  should  be  remembered  that  the  present  is 
aabstantially  a  civil  proceeding,  as  much  as  a  quo  war* 
ranto ;  Bex  v.  Francis  {b).  But  the  Court  has  also 
power  to  issue  such  commissions  at  common  law,  for 
its  own  information.  In  Mostyn  v.  Fabrigas  (r)  Lord 
Mansfield  cited  a  case  with  approbation,  in  which  the 
Court  enforced  the  consent  of  one  party  by  means  of  a 
rule  to  stay  proceedings  unless  such  consent  was  given. 
In  Bex  V.  Morphew  {d),  a  case  of  misdemeanour,  the 
Court  obliged  the  defendant  to  consent  to  an  examina- 
tion upon  interrogatories,  as  a  condition  of  postponing 
the  trial.  In  Macatday  v.  ShackeU  {e)  it  appears  to  have 
been  considered  that  a  commission  could  issue  (before 
«tat.  1  fV*  ^.  c.  22.)  to  examine  witnesses  abroad  in  an 
action  of  libel.  And  in  all  these  cases  mere  consent 
could  not  have  given  the  jurisdiction,  if  the  power  had 
not  otherwise  existed. 

Lord  Denman  C  J.  I  do  not  think  the  power  now 
claimed  is  incident  to  the  jurisdiction  of  this  Court  at 
eommon  law.  It  is  true  that  instances  of  its  exercise 
may  be  found:  but  they  have  not  been  regarded  as 
authorities.     Such  an  application  can  be  granted  only 

(a)  IS  3i.  4*  W.  676.  0 

(h)  2  r.  R.  484.    See  Rex  v.  Sutimit  5  B.^Ad.  52. ;  Regma  ▼.  Leigh, 
10  J.  ^  E.  S98.  406. 

(c)  1  Cowp.  161.  174.  (</}  2  K  jr  5.  602. 

2(e)  1  BUg/L  N.  S.  96. 

Si  S 
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Vt^um  X      under  the  statutes.    But  the  statute  1  Wm4u  &  SI,  io- 
r_  stead  of  the  words  **  indictments  or  informatioDs''  qnI 


Hw  Qom     Jq  g^^   13  (j^  3^  ^  ^3^  ^  40  ^  speaks  of  actioni  ooif. 
Tb9  labOiit.    And  there  is  reason  for  the  omission ;  for.  while  tk 

aoto  of  Urov 

Sb  LmfAu'ik  power  thus  given  may  be  of  great  benefit  in  cmi 

between  private  parties,  it  b  easy  to  ccmoeiTe  much  in- 
convenience arising  from  it  in  matters  in  whidi  dx 
Crown  is  concerned. 


Pattesok  J.  It  is  clear  there  was  no  sudi  power  it 
common  law ;  otherwise  the  circuitous  mediod  poiolid 
out  in  Mastyn  v.  Fabrigas  {a)  would  not  have  been  neeet- 
sary.  The  point  as  to  sect  4  was  expressly  decided  bj 
Parke  J.  in  Rex  ▼•  LaAfBrtKoe  (6). 

Coleridge  J.  concurred. 

Erle  J.  The  reason  why  criminal  proceedings  were 
not  included  in  the  act  may  have  been  that,  acoordiiig 
to  principle,  an  accused  party  ought  to  have  the  oppo^ 
tanity  of  seeing  and  cross  examining  the  witncsKS 
against  him. 

Rule  refused  (4 

The  case  was  tried  at  the  following  summer  sssiies 
for  Gloucestershire^  before  Coleridge  J. ;  when  the  ds- 
fendants  were  found  Ouilty. 

(a)  1  Cwop.  174.  (b)  1  DouiL  P.  C  590, 

(c)  Reported,  from  p.  835,  by  J7.  UeHvak,  Esq. 
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,  1847. 

TRINITY  VACATION  {a). 

The  Qjssssi  against  The  Regibtbab  of  Joint 

Stock  Companies. 
In  the  Matter  of  the  Sheffield  and  RoTHEifflAM 
and  Chesterfield  Fire  and  Life  Insnrance 
Company. 

A  RULE  nisi  bad  been  obtained  for  a  mandamus  to  ^  joint-itock 
company  com- 

.  the  registrar  of  joint  stock  companies  to  receive  pieteiy  re- 

.  gistered  under 

and  roister  the  return  of  the  change  of  name  of  a  joint  ttat  7  &  s  rtd. 
stock  company,  within  the  meaning  of  stat.  7  &  8  Vict,  thereby  « in- 
c.  110.,  from  the  name  of  «  The  Sheffield,  Botherham  and  K^^^J*^ 
ChesUrfidd  Fire  and  I^fe  Insurance Cmpatn/''  into  the  l^/^^chi^ 
name  of  the  **  North  of  England  Fire  and  Life  Insu^  corporation  to 

*^         ^       -  ^  change  ita 

ranee  Compani/.^  name.    And  the 

registrar  of 

It  appeared  from  the  a6Sdavits  that  the  Company  was  joint^tockcom. 
completely  registered  on  \$ih  December,  1945,  under  stat.  refused  to  re- 
7  &  8  Vict.  c.  110.,  and  received  a  certificate  of  such  ©f  such  change 
complete  regbtration,  as  provided  by  the  act,  under  the  2uced™under 
first  of  the  above  names,  pursuina  the  deed  of  partner-  f*^^  ^^»  ^". 

'  ^  o  r  Jj^IjJ^  qq  motion 

ship,  which  bore  date  the  26th  November  1845.  The  name  ^or  a  manda- 

mus,  to  have 

yras  set  forth  accordingly  in  the  schedule  to  the  deed  done  rightly. 

containing  the  several  particulars  required  by  sect*  7  of 

the  act.     The  deed  provided  that  two  thirds  of  the 

votes  of  the  shareholders  present,  and  not  declining  to 

vote,  at  two  extraordinary  meetings  specially  called,  or 

at  any  ballot  which  should  have  been  duly  demanded  at 

such  meetings  or  either  of  them,  should  be  requisite  to 

(a)  The  Court  nt  in  Banc  on  the  14th  and  15th,  Slst  to  SSd,  S5th 
and  SOtb|  of  June,  and  Itt,  Sd,  Sd,  and  7th  of  Jufy,  in  this  Tacatiim. 

Si  4 
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Fohtme  X*     make  new  laws,  regulations,  provisions  and  by-kws  far 

184T 

the  said  Company,  or  amend,  alter  or  repeal  all  or 


Xh«  Quuir     g„y  Qf  (1,^  Irvus^  regulations,  provisions  and  by-lawt  of 
RMistftAm  of  the  Company  for  the  time  being,  or  to  direct  any  mp- 

Joint  Stock 

^  Companiei.     plementary  or  additional  deed  of  settlement,  or  to  ^enp 
the  name  or  style  far  the  time  being  of  the  Company,  or  to 
consent  to  any  extension  or  alteration  of  the  geoenl 
object  or  business  of  the  Company  as  in  the  said  deed 
defined,  &c.    The  shareholders  having  subseqoeody 
resolved,  pursuant  to  a  special  power  in  the  deed,  to 
raise  the  capital  from  200,0002.  to  500,000li9  a  special 
meeting  of  the  directors  was  held  on  SSd  Septemter 
1846,  at  which  it  was  resolved,  subject  to  the  approfal 
of  the  shareholders,  that  the  Company  should  bear  die 
name  of  T^e  North  of  England  Fire  and  Life  Insunaue 
Company.    This  resolution  was  duly  confirmed,  at  two 
extraordinary  meetings  of  the  shareholders,  by  the  re- 
quisite majority.    A  return  of  the  change  of  name  was 
accordingly  transmitted  to  the  registrar  of  joint  stodc 
companies,  who  declined  to  receive  it,  on  the  groond 
that  the  Company  was  already  completely  registmd 
under  sect  25,  and  declared  to  be  incorporated  by  the 
name  mentioned  in  the  deed  of  settlement     A  draft  of 
a  supplementary  deed  for  the  purpose  of  carrying  oot 
this  resolution  was  afterwards  prepared  and  tendered  to 
the  registrar,  who  declined  to  receive  it    In  the  last 
term  (a), 

Sir  J,  Jeroisj  Attorney  Greneral,  and  WaddingkMf 
shewed  cause*  This  is  a  question  of  some  difficulty. 
The  Company  contend  that,  although  a  corporation  is 

(a)  June  lOth.    Before  Lord  Denman  C.  X,  Ftttewh  Cohriige  m^ 
ErbJu 
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bound  either  to  accept  or  repudiate  a  grant  in  full^  yet  QumCs  Benek. 

it  may  obtain  a  new  charter  with  a  new  name.  That  is  * 

conceded.  But  the  point  here  arises  simply  on  the  terms  '^^  Qvnv 
^f  Stat  7  &  8  Vid.  c.  110.  By  sect  10  it  is  provided  ^2^5f^ 
that  **  within  six  months  after  any  change  shall  have  Comptaki, 
taken  place  in  any  of  the  particulars  hereinbefore  re- 
juired  to  be  set  forth  in  the  schedule  to  the  deed  of  set* 
lement"  (set  forth,  that  is,  for  the  purpose  of  complete 
"^^istraUon),  **  except  so  far  as  respects  the  shareholders 
hereof  and  their  respective  shares,  there  shall  be  trans* 
nitted  returns  of  such  particulars,  so  far  as  the  same 
shall  have  been  changed :  and  if  within  such  period  any 
:Qch  return  be  not  made,  then,  on  conviction  thereof. 
Every  director  of  such  company  shall  be  liable  to  pay  a 
ium  not  exceeding  SO/.**  These  particulars  are  specified 
n  sect.  7 ;  and  the  first  is,  the  name  of  the  company. 
Ind,  by  sect.  14,  it  is  provided  that  **  annually  in  the 
nonth  of  January  in  every  year  every  company  com- 
pletely registered  under  this  act,  except  companies  which 
iball  have  been  incorporated  by  act  of  parliament  after 
XMoplete  registration,  shall  make  to  the  said  registry  ofiice 
I  return  of  the  name  and  business  of  the  company ;  and 
bat  on  the  receipt  of  such  return  the  registrar  of  joint 
tock  companies  shall  give  a  certificate  thereof  Then 
(ect.  15  requires  the  registrar  to  register  all  returns 
nade  conformably  to  the  act,  and  to  grant  a  certificate 
»f  such  registration.  Then,  by  sect.  85  it  is  enacted  that 
*  on  the  complete  registration  of  any  company  being 
^rtified  by  the  registrar  of  joint  stock  companies  such 
x>mpany  and  the  then  shareholders  therein  **  &c  **  shall 
le  and  are  hereby  incorporated  as  from  the  date  of  such 
«rtificate  by  the  name  of  the  company  as  set  forth  in  the 
leed  of  settlement,  and  for  the  purpose  of  carrying  on 
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1_  but  only  according  to  the  provisions  of  thb  ad^  sad  of 


ne  Qun»     3|]^[|  ^^^  1^  aforesaid,  and  for  the  purpose  of  soiognil 
Rkox^^^^oT  being  sued,**  &c.,  **  and  such  company  shall  coadnoeis 

Jouit  Stock 

CoDptoief.  incorporated  until  it  shall  be  dissolved,  and  all  its  sffinn 
wound  up."  Here  the  complete  registration  thuspro^ 
vided  for  has  taken  place;  and, consequently, the  oompnj 
is  incorporated  by  its  name  as  set  forth  in  the  deed  of 
settlement,  and  cannot  change  it  Sect.  85,  tberefioR^ 
shews  that  the  provision  in  sect.  10,  which  i^ypesnls 
allow  of  a  change  of  name  as  well  as  other  parttcshn 
being  returned  to  the  registrar,  cannot  be  considered  to 
extend  to  companies  completely  registered.  But,  if  tlui 
were  otherwise,  sect.  10  is  only  directory,  andaddresnd 
to  the  company,  not  to  the  registrar,  whose  doties  sre 
prescribed  by  the  other  sections  cited.  The  difficohia 
of  a  contrary  construction  would  be  that,  in  the  fint 
place,  the  company  would  in  this  manner  virtually  »> 
quire  the  prerogative  of  the  Crown  to  grant  a  nev 
charter.  This  was  provided  against  in  stat  7  W* 
4.  &  1  Vict.  c.  73.,  an  act  on  a  precisely  similtf 
subject,  which,  by  sect.  7,  enacts  that,  during  the  coo* 
tinuance  of  any  company  registered  under  that  act,  ^do 
change  shall  be  made  in  the  name  or  style  thereoC* 
Again,  by  sect.  66  of  stat.  7  &  8  Vict,  r.  110.,  power  b 
given  to  enforce  judgments  against  any  shareholder  fbr 
the  time  being,  or  any  such  former  shareholder,  as  is 
there  mentioned,  of  any  company  completely  r^btered 
under  the  act.  But,  if  the  company  were  to  change  its 
name  between  the  commencement  of  the  action  and 
judgment,  it  is  diflScult  to  see  how  such  a  judgment  ooaU 
be  enforced  against  a  former  shareholder  of  the  same 
company  under  a  different  name. 
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ir  F.  Hester  and  F.  BobinsMf  contri^.    As  to  the  QmnC$  Aitek. 
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diflSctiltjry  it  is  dear  that  the  Company  coald  not  * 

advantage  of  any  snch  misnomer;  7%^  Mayor  4^;  ^   ^*  Qvsnt 

'ufe  Y.  EUmire  (a) :  neither,  it  is  apprehended,  could    ^f^^^^^^ 

indiYidoai  shareholders.    Independently  of  statute^ 

s  is  nothing  to  prevent  a  joint  stock  company  from 

^g  its  name.    The  question  therefore  is,  whether 

»wer  whidi  confessedly  resided  in  such  companies 

re  the  act  is  taken  away  from  them.     In  the  present 

ince,  the  Company  had  reserved  to  itself  this  power 

Mr  the  deed  of  settlement,  to  be  exercised  with  the 

ent  of  two  thirds  of  the  shareholders.    They  now 

to  have  a  change  of  name,  thus  regularly  made^ 
itered :  and  the  answer  is,  that  they  are  incorporated 
be  former  name.  But  sect  10  seems  intended  to 
\  thb  very  diflSculty:  and  its  efiect  wonld  merely 
If  the  interpretation  contended  for  on  the  part  of 
Company  is  correct,  that  the  Company  would  be 
rporated  subject  to  the  provisions  of  its  act  of  set- 
ent,  change  of  name  among  the  number.  A  cor- 
tion  may  be  incorporated  by  one  name  with  liberty 
le  by  another ;  The  College  qfPhysiciam  v.  Butler  (i). 

provision  of  stat.  7  fP.  4.  &  1  Vi(^  r.  7S.  $•  7.  seems 
sr  to  shew  that  at  that  time  it  was  thought  necessary 
(Strict  by  positive  enactment  the  power  which  com- 
es registered  under  that  act  would  otherwise  have 
essed  of  changing  their  names. 

Cur.  adv.  vuU. 

3rd  Denman  C.  J.,  in  this'  vacation  {July  7th),  de- 
ed the  judgment  of  the  Court. 
I  this  case  a  mandamus  had  been  moved  for  to  the 

a)  S  Eadt  49S.  (6)  1  (  r.)  JoiMi,  961. 
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Volume  X.      registrar  of  joint  stock  companies  to  register  a  tupple- 
1_  roentary  deed  for  changing  the  name  of  a  company  oom- 


Tlie  Quiwi     pietely  registered  under  stat  7  &  8  Vkt.  c.  110^  whki 
R««»«»^^   had  provided  for  a  possible  change  in  the  original  deed. 

Conq^iiiiM.  In  support  of  the  rule  it  was  contended  that  there  wii 
no  express  prohibition  in  the  statute,  and  that  the  legi»- 
lature  intentionally  omitted  the  prohibition  in  stat  TW.i. 
&  1  Vict.  c.  7S.  5. 7. :  that  partnerships  were  at  liberty  to 
change  their  style,  and  that  joint  stock  companies  were  in 
the  nature  of  trading  partnerships :  and  that  sect  10  r^ 
lates  to  a  change  of  name,  as  it  requires,  within  six  montk 
after  any  change  in  any  of  the  particulars  required  to  be 
set  forth  in  the  schedule  to  the  deed  of  settlement  (the 
name  being  one  of  such  particulars),  a  return  of  the  par- 
ticulars so  changed.  But  it  appears  to  us  that,  after  t 
company  has  been  completely  registered  without  defiBCt 
or  omission,  so  as  to  &^  incorporated  by  the  name  set 
forth  in  the  deed  of  settlement,  such  incorporated  ooii* 
pany  has  not  the  power  to  change  its  name. 

The  identity  of  name  is  the  principal  means  for  effect* 
ing  that  perpetuity  of  succession   with  members  fre- 
quently changing,  which  is  an  important  purpose  of  in- 
corporation ;  2  Bac.  Abr.  ^S5.  tit.  Corporations  (C)  1. 
(7th  ed.).     And,  though  the  King  by  his  prerogatiie 
might  incorporate  by  a  new  name,    and  the  newlj 
named  corporation   might   retain    former  rights,  and 
sometimes  its  former  name  also ;  Megina  v.  Bailjfi 
of  Ipswicfi  (a),  Mellor  v.  Spateman  (i),   and  Mdlor  v. 
Walker  (c) ;  it  never  appears  to  be  such  an  act  as  tlie 
corporation  could  do  for  itself,  but  required  the  same 
power    as    created    a   corporation.       The    statute  7 

(a)  2  Ld.  Ray.  lSd9. 

(6)  1  Sound.  SS9.  344.     See  note  (8)  p.  S40;  6th  ed. 

(c)  2  Saun.  I.  8. 


XL  VICTORIA.  845 

&  8   VicL  c.  1 10.  does  not  express  any  intention  of  QueeiC$  Bmick. 

changing  this  general  principle ;  but,  by  section  25,  in-   

corporates  the  company  by  the  name  set  forth  in  the     The  Qvuv 
deed,  and  declares  that  it  shall  continue  so  incorporated    RiaifnAE  of 
antil  it  shall  be  dissolved.    The  same  section  expressly     CompuiM.  * 
authorises  a  change  of  seal  from  time  to  time,  but  does 
not  mention  any  change  of  name. 

It  is  obvious  that  the  title  to  shares,  and  the  liability 
on  contracts,  and  the  right  to  assets,  would  be  likely  to 
be  brought  into  confusion  if  the  name  was  subject  to 
change :  and,  though  there  may  be  no  danger  of  such 
confusion  in  this  case,  yet  our  decision  must  be  on  the 
general  principle. 

The  legislature  declared  its  sense  of  the  importance 
of  keeping  the  same  name  for  a  body  consisting  of 
changing  members,  as  the  change  of  name  for  joint  stock 
companies  unincorporated  was  forbidden  by  stat  7^4. 
&  1  Vict.  Cm  75.  5. 7. ;  and  the  re^nactment  of  the  same 
clause  in  stat  7  &  8  Vict.  c.  1 10.  was  probably  considered 
unnecessary,  as  the  companies  were  by  the  latter  act  in- 
corporated. The  provision  in  the  10th  section  for  regis- 
tering a  change  in  any  of  the  particulars-  required  for 
the  deed  of  settlement  may  have  full  effect  without  apply- 
ing to  a  change  of  name,  as  ten  requisites  were  specified, 
including  the  name;  and,  though  the  provision  implies 
that  some  of  the  requisites  are  liable  to  change,  it  does 
not  follow  that  all  should  be  so  liable.  This  provbion 
would  also  remedy  any  defect  or  omission  in  respect  of 
the  name,  in  case  either  should  have  happened,  when 
complete  registration  was  intended.  There  is  no  analogy 
between  a  trading  partnership  and  a  joint  stock  com- 
pany incorporated,  in  respect  of  change  of  members  or 
of  the  rights  and  liabilities  of  new  members ;  and  there- 
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L_  name  for  a  partnership  as  there  b  for  an  inoorponted 

^^  T^"*     company. 

^nTstock^       For  these  reasons,  it  appears  to  as  that  die  comptny 
CompMiici.     iiave  failed  to  establish  a  right  to  the  change  of  ntme 

which  they  claimed  to  have  registered ;  and  that  dmt- 

fore  the  rule  must  be  discharged. 

Rule  discharged  (s). 

(a)  Repoitad  by  B^Mtntmkp  Si^ 


MiLLBN  against  Dent. 

^u^deuJ^     T)EBT  for  goods  sold  and  delivered    Piea  (airag 
by  pUintifi;  Others) :  Nunquam  indebitatos.     Issoe  tbenon. 

haviDg  at  the  ' 

footofitare-        On  the  trial,  before  Jlderson  B.,  at  the  YarbUn 

ceipt,  written  iit  ,  .<■*•  i.i_ 

the  same  time     Spring  assizcs  in  this  year,  the  defence  was  that  thi 
is  neyertheias    goods  were  sold,   not  to  the  defendant,   but  to  bii 

admissible  with-         _t  r  l      t\     m 

out  a  receipt      nephew  John  Dent. 

stamp,  foj^the         ]„  support  of  his  casc,   the  defendant  oflbred  it 

proving  that       evidence  a  bill  delivered  by  the  plaintiff,  in  which  die 

the  goods  men^  ''  * 

tioned  were        nephcw  was  the  Dcrsou  charired.     At  the  foot  of  tUi 

sold  to  a  third  r  r  o 

person  and  not    bill  was  writtai,    ^  Settled   to  WiUiom  MiOenf  OA 
to  Oie  defend-     ^^^^^  ^^^^^    Witness  John  Bobinsan/'    The  witnm 

Robinson  stated  that  the  bill  and  the  words  at  die 
foot  of  it  were  written  on  the  same  occa^oo.  Tht 
paper  had  no  receipt  stamp,  and  was  objected  to  « 
therefore  inadmissible  in  evidence.  AUterson  B.  ofcr- 
ruled  the  objection:  and  the  defendant  had  a  ferdid 
on  the  above  issue.  EUss^  in  last  Easter  term,  ob> 
tained  a  rule  nisi  for  a  new  trial,  on  the  grouod 
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Jiat  the  paper  reqaired  a  receipt  stamp.    In  the  same  Qfmti^i  BemA. 
»rm(a),  ^^^^^ 

MlLUX 
T. 

Watson  shewed  cause.  The  instmmenty  although  !>»«. 
instamped^  was  admbsible  in  evidence,  for  the  pur- 
lose  for  which  it  was  offered.  It  was  not  offered  to 
irore  payment ;  nor  was  the  word  **  settled "  put  in 
sTidence:  but  that  part  of  the  instrument  which  con- 
(dtoted  the  bill  of  parcels  was  offered  for  the  purpose 
>f  shewing  to  whom  the  plaintiff  had  sold  the  goods. 
rhe  bill  of  parcels  was  in  efiect  a  separate  instrument 
rem  the  receipt  at  the  end  of  it  Even  if  the  in- 
stroment  be  treated  as  one  and  entire,  its  admissi- 
lility  depended  upon  the  purpose  for  which  it  was 
iroduced.  Thus  in  Begina  v.  Gompertz(b)  an  nn- 
temped  warrant  of  attorney,  and  in  KeaUe  v.  Payne. (c) 
m,  unstamped  cheque,  were  admitted  in  evidence  to 
nrove  fraud ;  and  in  Reed  v.  Deere  (d)  an  unstamped 
igreement  was  admitted  for  the  collateral  purpose  of 
shewing  that  a  prior  agreement  had  been  varied  by  it 

BUss^  contra.  The  bill  of  parcels  never  bad  any 
separate  existence  from  the  receipt ;  the  bill  and  receipt 
rere  made  out  and  delivered  at  the  same  time,  as  one  in- 
itnunent  The  word  **  settled ''  was  nothing  by  itself,  and 
xmld  not  be  given  in  evidence  without  the  bill.  [Lord 
Denman  C.  J.  The  converse  does  not  follow ;  for  the 
liU  was  something  by  itself,  and  complete  as  a  bill, 

(«)  Mojf  Gth.     Before  Lord  Denman  C.  J.,  i\ittefo%  Wightman  and 

(b)  9  0,3.,  Dmsemhr  17th,  1846;  S,  a  16  Law  J.  (N.  $,)  Q.  B. 
ISl. 
ifi)  %  A.i  E.  555.  ((f)  7  J?,  j-  a  861. 
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FofoiM  X      without  the  word  <<  settled."]    Smiik  y.  Kdhf[a) 

L_  to  be  decisive  of  the  present  jquestion.    That  wu  in 

^"^       action  for  goods  sold  and  delivered :  the  defence  wii, 
Dsin.        diii^^  when  the  goods  were  sold,  the  plaintiff  agreed  to 
take  the  defendant's  promissory  notes  in  payment,  and 
that  the  action  was  commenced  before  the  time  a- 
pired    for  which   the  defendant  was  to   have  cnSi 
under  the  notes.    In  support  of  his  case  the  defendiot 
produced  the  plaintiff's  bill  of  parcels,  at  the  bottom  of 
which  was  written,  **  settled  by  two  bills,  —  one  it 
three  months,  and  one  at  nine  months.**    The  ptper 
was  rejected  for  want  of  a  stamp.    IfVigUman  J.  There 
the  instrument  was  used  as  a  receipt.      The  case  k 
badly  reported ;  Lord  EUenborough  is  represented  ii 
saying  that  the  agreement  as  to  a  particular  mode  of 
payment  rendered  a  stamp  necessary.     But  the  stuip 
in  qoestioii  must  have  been  a  receipt  stamp;  for  id 
agreement  as  to  the  sale  of  goods  requires  no  stiO|k 
Lord  Denman  C  J.    In  Brookes  v.  Daoies{b)  it  vii 
held  that  a  receipt,  if  it  is  not  given  in  evidence  a  i 
receipt^  does  not  require  a  stamp.     In  that  case  tk 
receipt  was  headed  by  a  bill  of  parcels  on  the  stfi 
paper ;  and  the  object  appears  to  have  been  to  auk 
evidence  of  the  bill  only.]    All  the  cases,  in  whidi  ib 
instrument  of  this  kind  not  duly  stamped  has  been  red 
for  some  collateral  purpose,  are  nisi  pries  cases,  eicqit 
IVatkins  v.  HefooUtt  (c) ;  and  all  are  previous  to  JiariiM 
V.  Payne  {d\  which  expressly  overruled  BisAop  v.  Oka- 
bre  {e).     In  Bishop  v.  Chambre  {e)  it  had  been  decided 


(a)  4  Ent-  iv:  p.  a  s49l  (&)  8  a  i*  f.ibc 

(e)  I  B.^B.u  (tfjr  1  B.ifJiees. 

(e)  Dtmson  jr  Lloj^f  83. 
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that  an  unstamped  promissory  note  might  be  referred    Q^^''  Bench. 

to,  to  ascertain  the  amount  of  a  debt,  where  there  had    

been  a  parol  promise  to  pay.      But  in  Jardine  v.       M«j^lin 
Payne  (a)  it  was  held  "  that  an  unstamped  bill,  or  one         ^■''^' 
improperly  stamped,  cannot  be  read  to  the  jury  as  evi- 
dence of  the  contract,  or  any  part  of  it,  in  respect  of 
which  the  plaintiff  sues,"  and  that,  where  the  defend- 
ant, who  was  sued  as  acceptor  of  a  bill  of  exchange 
by  the  indorsee,  had  left  at  his  own  residence  a  letter 
addressed  generally  ^  to  the  gentleman  who  calls  with 
the  bill,"  stating  the  amount,  and  name  of  the  drawer, 
and  admitting  his   own   liability,  the  bill,  which  was 
improperly  stamped,  could  not  be  produced  to  shew 
that  the  plaintiff  was  the  unknown  indorsee  and  holder 
to  whom  the  admission  had  been  made.     In  Grey  v. 
Smiik{b),  where   a   receipt   and   an    agreement   were 
written  on  the  same  paper,  it  was  held  that  the  paper 
was  receivable  in  evidence  as  a  receipt,  if  stamped  as 
such,   though   it  had   not  an   agreement  stamp   also. 
But  Lord  EUenborough  C  J.  in  that  case  ruled  that, 
'*  If  what  followed  had  at  all  controuled  or  qualified 
what  went  before,  he  should  have  rejected  the  paper  in 
tolo,  without  an  agreement  stamp."    Now  in  the  pre- 
sent case  the  word  *^  settled  "  does  controul  the  bill ; 
for  a  receipt  negatives  the  assertion  of  a  debt.     [Lord 
Denman  C  J.  mentioned  Jaccb  v.  Lindsay  (c).]   Green  v. 
Dames  (d)  shews  that,  if  an  entire  document  has  not 
such  stamps  as  make  it  evidence  in  its  entirety,  a  single 
part  cannot  be  picked  out  and  given  in  evidence  be- 
cause pro  tanto  the  stamp  may  be  sufficient.     Accord- 
Co)  I  B,  i  Ad.  663.  670.     See  Hai^h  v.  Brookt,  \0A.  ^  E.  809.  S2I. 
(6)  1  Campb.  387.  (c)  1  Etut,  ASO. 

id)  ^B.fC.  235. 
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iiigly  a  receipt  was  there  held  inadmissible  as  erideDee 
of  an  account  stated,  because  the  same  instmmmit  wis 
also  a  promissory  note,  and  not  stamped  as  such. 

Cur.  oAkvdL 


Lord  Denman    C.  J.,  in  this  vacation  {July  7th)i 
delivered  the  judgment  of  the  Court. 

This  was  an  action  for  goods  sold  and  delivered:  sod 
the  question  in  the  cause  was  to  whom  the  goods  were 
sold,  if  to  any  one.  The  defendant  called  one  Join 
Dcnti  his  nephew,  who  swore  that  the  platntiflT  sold  the 
goods  to  him,  though  he  had  never  paid  for  them,  ind 
that  he  had  resold  them  to  the  defendant  at  a  loss  of  H 
To  corroborate  his  testimony,  the  defendant  propoied 
to  put  in  a  paper,  which  was  a  bill  of  parcels  firom  the 
plaintiff  to  John  Dent ;  and,  if  it  had  been  nothing 
more,  no  question  as  to  its  admissibility  could  haie 
arisen :  but  at  the  foot  of  it  was  added  ^^  settled  to  W* 
Millenj  Oct.  21thj  lS4f5.  Witness  John  Robinson."  The 
plaintiff's  counsel  contended  that  this  addition  made  it  i 
receipt,  and  that,  as  it  had  no  stamp,  it  could  not  be  re- 
ceived in  evidence.  The  defendant  did  not  seek  to 
read  that  part ;  for  it  was  not  his  object  to  prove  pay- 
ment, but  that  he  had  not  purchased  from  the  plaiotif 
at  all.  No  doubt,  where  two  separate  instruments,  esch 
complete  by  itself,  are  written  on  the  same  paper,  one 
may  be  received  in  evidence  without  the  other.  If  an 
agreement  and  receipt  are  so  written,  we  see  no  reasoo 
for  excluding  the  agreement  on  account  of  a  defect  in 
the  want  of  stamp  to  the  receipt.  The  converse  was 
expressly  held  in  Grey  v.  Smith  {a) ;  and  Brookes  r. 
Davies  (b)  is  an  authority  to  the  same  effect 


(a)  1  Campb.  387. 


(6)  2  r.  ft-  P.  186. 
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t  It  was  said  that  the  witness  to  the  receipt,  John  QMemU  Benek. 
s(i^  whose  evidence  was  probably  unnecessary  to  ' 

the  bill  of  parcels,  being  examined,  swore  that       Millim 
rhole  contents  of  the  paper  were  written  by  him        I^ext. 

same  time  by  the  authority  of  the  plaintiff  and  in 
esence,  and  therefore  that  the  paper  never  had  a 
ite  existence  as  a  bill  of  parcels.  We  do  not 
that  this  circumstance  alters  the  case.  The  paper 
ined  essentially  two  instruments  distinct  in  their 
3  and  operation;  and  their  being  written  at  the 
time  cannot  do  away  with  that  distinction, 
on  the  whole,  we  are  of  opinion  that  the  evidence 
ightly  received,  and  that  this  rule  must  be  dis- 
ed. 

Rule  discharged  (a). 

(a)  Reported  by  H.  Dammm^  Esq. 
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The  Queen   against  The  Churchwardens  and 
Overseers  of  St.  Geoegb  the  Mabttb,  South- 

WABE. 

Case  of  Bethlbm  Hospital 
Case  of  Bbidewell  Hospital 

1.  BeOUffn  C\^  appeal  by  the  Mayor  and  commonal^  and  dti- 
erected  OD  lands  zens  of  the  City  of  Londofij  as  Masters,  guardians 

in  the  parish  of  •  -■  «»   «> 

St,  George^  and  govemors  of  the  house  and  hospital  called  BdMm 

demised  to'  (after  described),  against  a  rate  for  the  relief  of  the  poor 

^y^J^l^l  of  the  said  parish,  dated  1st  January  1845,  at  the  nte 

^"^  under  ^f  Hrf.  in  the  pound,  to  which  rate  they  were  assessed 

Stat  50  G.  3. 
c.  cxcyiii.y 

which  directs  the  building  thereon  of  a  new  lunatic  hospital  in  lieu  of  the  old  <m 
situate  in  the  city  of  London ^  of  which  the  Corporation  were  governors  under  Icttm 
patent  of  38  Hen.  8.  In  this  hospital  indigent  lunatics  are  received  for  cure,  and,  if  sot 
capable  of  cure,  are  received  into  the  incurable  class.  Payments  are  made  for  aooe  of 
the  incurable  by  friends  of  the  patients,  or  by  the  officers  of  the  parishes  from  «MA 
they  are  sent :  but  the  payments  are  in  no  instance  sufficient  to  afford  a  profit  Fttt  of 
the  hospital  is  used  for  the  custody,  care,  &c.  of  criminal  lunatics,  for  whom  GovcmocBt 
make  a  payment,  as  nearly  as  possible  equal  to  the  expense  of  their  maintenance,  &c  but 
without  charge  for  lodging.     The  whole  funds  are  applied  for  the  purposes  of  the  chsirty* 

Held,  that  the  corporation  of  London  were  not  rateable  for  these  premises,  altboogb, 
by  Stat.  50  G.  3.  c  xlv.  *.  1.,  persons  occupying,  &c.  **  any  land,  ground,  house,  boildiog* 
tenement,  hereditament,  or  premises  in  the  parish,"  were  rateable  to  the  relief  of  tbe 
poor  :  it  being  enacted  by  sect  28  of  the  same  act  (after  noticing  by  recital  the  ezisteooe  of 
many  charitable  institutions  in  the  parish  which  contributed  nothing  to  its  exigencies)  tbil 
no  settlement  should  be  gained  in  the  parish  by  any  occupation,  residence,  &c.,  in  any  bo»> 
pital,  or  other  charitable  institution,  then  or  thereafter  situated  or  established  in  tbe  psiidL 

2.  The  "  House  of  occupations  **  in  the  same  parish  is  part  of  Bridewell  HospittI,  n 
the  city  of  London,  and  stands  on  lands  demised  to  trustees  for  the  Corporation  of  ^^"^ 
as  govemors  of  Bridewell,  which  is  an  hospital  for  the  reception  of  destitute  penons  hh 
vagabonds,  and  for  their  correction  and  employment  The  House  of  occupatioot  » 
used  for  the  reception  of  such  persons,  from  any  place  whatever,  found  within  XoaM 
Middlesex  or  part  of  Surrey,  They  are  employed  in  working  up  goods,  for  whidi^tbj 
materials  are  found  by  the  governors,  and  which  are  partly  consumed  on  the  premiKS,0B 
partly  sold  ;  and  the  money  received  from  the  sale  of  such  part  as  is  sold  is  brought  ioto  tbe 
general  funds  of  Bridewell  Hospital,  which  are  applied  solely  for  the  purposes  of  tbe  cfatfitT) 
the  governors  deriving  no  profit  from  the  sale. 

Held,  that  the  Corporation  were  not  rateable  for  the  «  House  of  occupatkNtt." 
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occupiers  of  the  said  Hospital^  the  sessions  allowed  Queen^t  Bench. 

1847* 
appeal,  subject  to  the  opinion  of  thid  Court  upon  * 

following  case :  And  on  appeal  by  the  same  parties, 

Governors  of  the  hospital  of  BrideaoeU^  against  the 

16  rate,  by  which  they  were  assessed  in  respect  of  the 

use  of  occupations  after  described,  the  sessions  also 

>wed  the  appeal,  subject  to  the  case  after  stated  in 

pect  of  that  rating. 

By  Stat  50  6.  S.  c.  xlv.  (local  and  personal,  public), 

itled,  <<  An  act  for  better  assessing  and  collecting  the 

\T  and  other  rates  in  the  parish  otSi.George  theMartyr^ 

he  borough  of  Souikmarky  in  the  county  of  Surrey^  and 

ulating  the  poor  thereof,''  the  churchwardens  and  over- 

rs  of  the  poor  of  the  said  parish  were  empowered  to 

e  all  persons  who  should  <^  inhabit,  hold,  use,  occupy, 

(sess,  or  enjoy  any  land,  ground,  house,  shop,  ware- 

ise,  storehouse,  cellar,  coachhouse,  stable,  vault,  build- 

',  tenement,  hereditaments,  or  premises,  or  the  land- 

ds,  owners,  lessee  or  lessees  thereof  respectively,'' 

>r  and  in  respect  of  such  land,  ground,"  &c.,  *^at  and 

a  fair  equal  pound  rate  upon  or  according  to  the 

mal  rent  or  value  thereof  respectively,  and  not  other- 

e,  except  as  hereinafter  is  enacted." 


Case  of  Bethlem  Hospital. 

BetKUm  Hospital  was  instituted  for  the  reception, 
Intenance  and  cure  of  lunatics,  and  is  still  so  em* 
yed.  By  letters  patent,  dated  1 8th  Januaiyt  38  H.  8., 
!  custody,  order  and  government  of  BetKUm  Hospital, 
n  situate  in  the  city  of  London^  and  its  appurtenances, 
re  given  and  granted  to  the  Mayor  and  commonalty 
I  dtiasens  of  Jjondon,  and  their  successors ;  and  diQ 
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said  Mayor,  commonaltyy  and  citizens,  and  their  suc- 
cessors, were  thereby  constituted  Masters,  keepers  and 
governors  of  the  said  Hospital  and  its  appurtenances. 
By  letters  patent  of  Edward  VI.,  dated  the  23d  April 
1550,  the  said  Mayor,  commonalty  and  citizens  were 
seised  in  fee  of  certain  lands  in  St*  Georges  Fields  in  the 
said  parish  of  5/.  George  the  Martyr.  By  an  act  of 
parliament,  50  G.  3.  c.  cxcviii.,*local  and  personal,  die 
Mayor,  commonalty  and  citizens  aforesaid  were  em- 
powered and  directed  to  demise  the  said  lost  mentioned 
lands  in  St.  Oeorge^s  Fields  to  trustees  for  the  governors 
of  the  said  Hospital  of  Bethlemj  upon  conditioo,  and  ike 
said  act  of  parliament  authorized  and  directed,  that  tbe 
said  governors  should  erect  thereon  a  new  hospital  fir 
the  reception  of  not  less  than  200  lunatics  in  lieo  and 
instead  of  the  hospital  then  situate  near  BishopigdU* 
By  indenture,  dated  llth  Jtdy  1810,  the  said  lands  in 
St.  George's  Fields  were  demised  in  pursuance  of  thetud 
act  of  parliament  to  trustees  for  the  said  Mayor,  oon- 
monalty  and  citizens  of  London.  And  the  Hospital  J 
Bethlentf  now  known  and  rated  as  Bet/dem  Hospitalfim 
erected  upon  part  of  the  said  lands. 

As  many  patients  (who  are  indigent  and  lunatic)  ait 
admitted  into  the  hospital  as  there  is  room  for;  tnd 
it  is  kept  as  full  as  possible:  but  none  are  receiTcd 
who  are  possessed  of  any  estate  or  money  sufficient  to 
maintain  them  elsewhere.  The  regulations  in  the  stand- 
ing  rules  and  regulations  and  orders  of  Bet/dem  Hospid 
are  adhered  to.  (A  copy  of  the  rules  and  orders  ac- 
companied the  case.)  Indigent  lunatics  are  receited  in 
the  hospital  for  cure,  and  are  provided  with  maintenance 
and  medicine,  and  every  other  necessary  except  clothinj* 
for  twelve  or  fifteen  months,  and  frequently  longer  when 


XL  VICTORIA. 


855 


there  is  a  prospect  of  cure,  without  any  charge  or  pay- 
ment whatever.  If  they  are  not  cured  in  twelve  or 
fifteen  months,  and  in  some  instances  a  longer  period, 
they  are  discharged.  When  discharged  from  the  curable 
class,  they  are  declared  to  be  fit  or  unfit,  as  the  case 
may  be,  for  the  incurable  class,  and  are  admitted  thereto 
forthwith,  or  as  vacancies  occur,  without  favour  or  afiiec- 
Uon,  in  turn.  No  patients  are  admitted  in  the  incurable 
class  but  those  who  have  been  already  in  the  hospital 
for  the  purpose  of  cure  for  the  space  of  one  year  at  least, 
and  are  at  the  end  of  it  found  to  be  incurably  mad,  dan^ 
gerous  and  ungovernable.  For  many  of  the  incurable 
patients  their  friends  and  relatives,  and,  when  received 
from  parishes,  then  the  parish  officers,  pay  towards 
maintenance  and  medicine,  averaging  about  6s.  per 
week;  but  the  payments  are  in  no  instance  sufficient 
to  afford  any  profit :  and  charges  are  made  for  main- 
tenance only,  or  for  clothes ;  and  no  other  charge  is 
made  for  residing  in  the  hospital  or  for  medical  at- 
tendance. Where  it  has  been  found  necessary  or 
expedient  to  furnish  clothing  to  any  of  those  patients 
in  consequence  of  the  relatives  or  friends  neglecting 
to  do  so,  such  articles  as  are  necessary  are  provided 
from  the  hospital  stores,  and  the  actual  prime  cost  is 
repaid  by  the  friends  of  the  lunatic.  At  the  time  of 
making  the  assessment  appealed  against,  there  was  one 
patient  in  the  hospital  from  the  respondent  parish; 
and  there  has  seldom  been  a  time  when  the  hospital 
was  without  patients  from  that  parish. 

The  amount  received  by  the  appellants  during  the 
year  1844  towards  providing  the  maintenance  and  me- 
dicine for  the  incurable  patients  generally  was  1100/. 
or  1200/. ;  and  the  money  so  received  was  paid  into  the 
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funds  of  the  hospital,  and  applied  entirely  towards  the 
payment  of  provbions,  medicine  and  oUier  neoes* 
saries  for  the  patients. 

A  part  of  the  hospital  rated  is  used  for  the  reoep* 
tion,  care  and  custody  of  criminal  lunatics,  and  far 
no  other  purpose ;  and  that  part  of  the  hospital  was 
erected  by  and  at  the  cost  of  Government    All  rqiairs, 
alterations  and  additions  are  paid  for  by  Government 
Criminal  lunatics  are  admitted  and  discharged  by  wa^ 
rant  of  the  Sovereign  or  secretary  of  state^  and  hj 
no  other  authority  whatever.    The  governors  are  <m^ 
dered  by  the  warrant  to  receive  and  take  chaige  of 
the  criminal  patients ;  and  they  have  no  discretioa  in 
the  matter.    The  same  physician,  apothecary,  steward 
and  matron,  tliat  attend  to  the  other  parts  of  BeMm 
Hospital^  attend  also  to  this   department    They  are 
appointed  by  and  under  the  superintendence  and  coo- 
troul  of  the  appellants.     Government  pay  those  parties 
for  such  services.    The  keepers  of  the  criminal  lunatics 
are  appointed  by  the  appellants ;  and  their  maintenaooe 
and  wages  are  paid  by  the  Grovernment  in  the  genent 
expenses  of  this  department    The  sum  paid  annuaOf 
by  the  Government  for  the  maintenance  and  medidoe 
supplied  to  the  criminal  lunatics  is   as  near  what  it 
costs  the  hospital  as  possible ;  they  are  not  chai^ged 
rent  of  premises,  or  anything  of  the  kind.    Sums  re- 
ceived towards  providing  the  maintenance  and  medi- 
cine for  the  incurable  patients,   and   also  the  money 
received  from  the  Government  for  the  reimbursement 
of  the  costs  of  maintenance  and  medicine  provided  by 
the  hospital  for  the  criminals,  are  paid  into  the  geuersl 
funds  of  the  hospital,   and  appropriated  and  applied 
to  and  for  the  general  objects  of  the  charity.    Tiie 
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Ift4i*7 

)oses  of  the  charity,  and  for  none  other  what-  • 

ad  none  of  the  governors  do  or  have  received, 
^e,  derive  or  have  derived,  nor  by  the  regula- 
d  laws  of  the  said  hospital,  or  by  the  constitu*^ 
reof,  could  or  can  they  receive  or  derive,  any 
sation,  emolument,  profit,  advantage  or  benefit 
ver. 

50  G.  S.  cxlv.  S.2S.  enacts  as  follows :  <^ Whereas 
e  a  great  number  of  charitable  institutions  and 
(  within  the  said  parish,  in  which  many  children 
»  as  apprentices  or  otherwise,  and  wherein  many 
ersons  are  employed,  and  which  institutions  and 
;  do  not  contribute  anything  to  the  exigencies  of 
parish ;  therefore  be  it  further  enaoted,  that  no 
shall  gain  or  be  deemed  or  adjudged  to  gain  or 
a  settlement  in  the  said  parish  of  Saint  George 
ijfry  by  reason  or  means  of  any  occupation,  resi« 
liring,  service,  or  apprenticeship  in  or  to  any  of 
lie  schools,  hospitals,  asylums,  reforms,  or  other 
lie  institutions  or  societies,  now  or  which  shall 
r  be  situated,  established,  or  be  within  the  said 
or  to  any  person  or  persons  residing  or  dwelling 
he  said  parish,  with  or  to  whom  he,  she,  or  they 
\  bound,  placed,  or  put  out  by  the  governors, 
r,  directors,  or  servants  of  any  or  either  of  such 
.  hospitals,  asylums,  reforms,  or  other  charitable 
ons  or  societies.'' 

he  hearing  of  the  appeal,  it  was  contended  on 
t  of  the  i^ppellants,  so  rated  as  aforesaid,  that 
\  Hospital  was  not  rateable,  upon  (amongst^others) 
owing  grounds:  That  it  was  a  charitable  m^ 
I,  used  and  occupied  entirely  for  charitable  pur- 
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poses,  and  not  beiieficiaUy>  or  as  a  source  of  profit  or 
emolument.  That  it  was  a  public  institution,  used  and 
occupied  entirely  for  public  purposes,  and  not  benefi- 
cially, or  as  a  source  of  profit  or  emolument  That 
it  was  a  royal  foundation,  or  part  and  parcel  of  a  royal 
foundation,  used  and  occupied  for  public  purposes  only, 
and  that  the  appellants  were  mere  trustees  without  bene- 
ficial interest.  It  was  also  contended  that  BetUm 
Hospital  was  exempted  from  the  rate  by  stat«  50  Geo.  S. 
c.  xlv.  s.  28.,  above  alluded  to. 

The  question  stated  for  the  opinion  of  the  Court  was: 
Whether  Bethlem  Hospital^  under  all  the  circumstances, 
is  or  is  not  exempt  from  liability  to  the  rate*  If  the 
Court  should  be  of  opinion  that  Bethlem  Hognial  was  fo 
exempt,  so  much  of  the  assessment  as  related  therelowas 
to  be  struck  out,  and  the  order  of  Sessions  confinnei 
If  tlie  Court  should  be  of  a  contrary  opinion,  then  the 
order  of  Sessions  was  to  be  quashed,  and  the  original 
rate  confirmed. 

The  case  set  out  the  letters  patent  of  Edw.  6.  (S5tfa 
JprU  1550),  by  which  the  lands  in  question  were  gnutfed 
to  the  Mayor,  commonalty  and  citizens  of  Londm^  u 
tenements  of  the  King,  formerly  part  of  the  possessiom 
and  hereditaments  of  Cliarles  Duke  of  Suffolk :  the  lease 
of  11th  July  1810,  reciting  the  act  50  G.  S.  and  the 
letters  patent,  by  which  the  Mayor,  commonalty  and 
citizens  demised  them  to  Sir  Bichard  Carr  Glynn  and 
Richard  Clarke^  their  executors,  administrators  and  aa* 
signs,  for  a  term  of  865  years,  in  trust  for  the  goTemors 
for  the  u'me  being  of  Bethlem  Hospital^  for  the  purposes 
of  the  said  act  of  parliament,  with  a  covenant  that  the 
governors  should  build  on  some  part  of  the  said  lands 
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I  new  hospital,  convenient  and  adapted  for  the  reception  Qu^en'i  Benciu 

I  {{At'? 

jf  not  less  than  200   patients :    and  the   rules  of  the  

bospitai  already  mentioned. 


Case  of  Bridewell  Hospital. 

The  ^^  house  of  occupations/'  in  respect  of  which  the 
ippellants  were  rated,  is  an  appendage  to,  or  a  part  of, 
ihe  hospital  of  BrideweUj  as  hereinaftef  mentioned,  of 
irhich  hospital  the  appellants  are  the  governors.  The 
bospital  of  Bridewell  is  situate  in  the  city  of  London^ 
ind  the  house  of  occupations  in  St.  Georges  Fields^  in 
ibe  respondent  parish,  and  contiguous  to  Bethlem  Hos* 
TiUilf  and  in  the  borough  of  SoiUhwarh 

Bridewell  Hospital  was  instituted  for  the  purpose  of 
[larbeuring,  correcting,  reclaiming  and  employing  desti- 
tute persons  and  vagabonds,  as  by  the  charter  of  Edw.  6. 
ind  deed  of  settlement  (annexed  to  the  case)  appears ; 
ind  is  still  so  used.  By  the  said  letters  patent  ofEdw.  6., 
lated  26th  of  June,  1552,  Bridewell  Hospital  was 
granted  to  the  Mayor,  commonalty  and  citizens  of 
hondouj  and  their  successors,  and  they  were  thereby 
nnpowered  to  send  and  commit  such  destitute  persons 
ind  vagabonds  to  the  house  of  occupations,  in  BrideweU, 
Bod  to  make  rules  for  the  good  government  of  such 
persons  therein,  who  should  be  forced  to  practise  and 
Bxercise  themselves  in  honest  and  profitable  sciences 
ind  occupations :  and  the  Mayor,  commonalty  and  citi- 
Bens  of  London^  and  their  successors,  were  empowered 
and  directed  to  make  all  manner  of  decrees,  convenient 
uid  honest  ordinances,  statutes  and  rules  for  the  good 


The  QuBxii 

V. 

St.  GcoKor, 

SOUTUWAAK. 

Case  of 

BxTIi  LBX 

Uofpital, 
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government  of  the  poor  in  BridewdL  By  the  sud  deed 
of  settlement  of  Ji^n^  12|  1552,  made  between  £dwari% 
and  the  Mayor,  commonalty  and  citizens,  the  said  Mapr, 
commonalty  and  citizens  were  to  set  up  and  erect  a 
house  of  occupations  as  therein  mentioned.  By  kiK^ 
dated  1st  August  1828,  a  portion  of  the  land  contiguoos 
to  Bethlem  Ho^ital  was  demised  to  trustees  fix  die 
Mayor,  commonalty  and  citizens  of  Londonj  as  gofemon 
oi Bridewell;  and  the  house  of  occupations  was  ereelei 
thereon.  The  house  of  occupations  is  used  for  the  i^ 
ception  of  destitute  persons,  youths  and  vagabonds  of 
both  sexes,  from  any  place  whatever,  found  within  the 
city  o(  London^  the  county  of  Middlesex^  at  a  portioacf 
the  county  of  Surrey^  for  the  purposes  specified  in  tke 
charter :  and  such  persons  are  all  maintained  entirdy  M 
the  charge  of  Bridewell  HospitaL  These  destitute  per- 
sons are  employed  by  the  governors  of  BridewA  Bat 
pitalj  as  directed  by  the  charter,  in  ^*  learning  and  ow 
cising  honest  sciences  and  occupations,"  such  as  iboe- 
making,  tailoring,  baking,  brewing,  and  rope-makiogi 
washing,  household  and  needlework. 

The  raw  materials  necessary  for  the  puipose  ae 
purchased  by  the  governors.  No  more  goods  tit 
manufactured  than  are  necessary  for  the  teaching  pne* 
tically  the  sciences,  occupations  and  trades  in  which 
the  inmates  are  instructed.  Some  of  the  articles  lo 
manufactured  are  sold  to  the  public:  but  the  onif 
articles  sold  are  those  which  are  not  required  for  cor 
sumption  in  the  hospital  of  Bridewell  or  BeMem^  such 
as  the  surplus  of  the  twine  and  mats  not  used.  The 
money,  about  200/.  a  year,  received  from  the  sale  to 
the  public  of  the  articles  which  are  not  consumed  is 
the  hospital  is  brought  into  the  general  funds  of  Briit' 
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The  QniiK 
▼. 

Sr.  QmotLQEf 

SOUTHWA&K. 

Caw  of 

Bkidkwizx. 

Hoqiital. 


idZ  Hospital,  and  forms  part  of  the  fund  for  the  pur-   Quem^t  Sench. 

base  of  other  materials  to  be  also  mana&ctured  by  

nd  in  teaching  the  inmates :  and  the  governors  do  not 
erive  any  profit  or  advantage  whatever  from  the  sale 
f  any  articles  manufactured  as  aforesaid. 

The  whole  of  the  funds  of  the  hospital  are  applied 
olely  for  the  purpose  of  the  charity,  and  for  none  other ; 
nd  none  of  the  governors  do  or  have  receive  or  re- 
eived,  derive  or  derived,  nor  by  the  regulations  and 
aws  of  the  said  last  mentioned  hospital,  or  by  the 
onstitution  thereof,  could  or  can  they  receive  or  de- 
ive,  any  compensation,  emolument,  profit,  advantage 
»r  benefit  whatsoever,  having  no  interest  whatever, 
leing  governors  appointed  under  the  authority  of  the 
barter. 

The  arguments  set  out  in  the  case  on  the  part  of  the 
ppellants,  and  the  question  for  the  decision  of  the 
Tourt,  were  the  same  as  in  the  case  of  Bethlem  Hos" 
itoL 


The  case  of  Bethlem  Hospital  was  argued  in  Easter 
erm  {a\  1847,  by  Watson  and  Wallinger  in  support  of 
he  order  of  sessions,  and  M.  Chambers,  Peacock  and 
ijuspp,  contriL 

The  following  cases  were  cited  in  the  course  of  the 
(lament.  Rex  v.  St.  Bartholomew  (6),  Rex  v.  St.  Luke*s 
Hospital  (c),  Rex  v.  Waldo  (d).  Rex  v.  St.  Giles,  York  {e), 
Begina  v.  Sterry  {g),  Regina  v.  Badcock  (h).   Attorney 


Case  of 
BxTBi.nc 
Hoapital. 


(a)  May  l8t.     Before  Lord  Denman  C.  J.,  PtUtewth  Ifightman  and 
BW^  Js. 
(6)  4  Burr.  24S5.  (c)  9  Burr.  1053. 

(d)  Cold.  358.  (e)  SB.  if  Ad.  573. 

(g)  19  A.  i  S.  84.  {h)  edB.  787. 


Cuaof 

finHUM 

HwpiuL 
CucoT 
Hmpiui. 


Q.B.   TKINI 

Gentrtd  v,  Ckrisft  Hospi 
Rex  V.  Liverpool  (c),  Sfx 
fVeaver  Navigation  (d),  2 
Liverpool  (r),  Begins  v. 
Justices  of  Worcestershire 
Begina  v.  Shee  (i),  Bex  v. 


The  case  of  Bridewell '. 
aad  Triniti/  terms,  184>7  I 

Some  of  the  above  autl 
Governors  of  the  Bristol  F 
Wallingford  Union  (o). 


Lord  Demhan  C.  J^  it 

livered  the  judgment  ofth 
Id  this  case  the  corpo 
guardians  and  governors 
called  Bethlem,  appealed  a 
Uiem  as  occupiers  "  of  c 
called  Belhlem  Hospital, 
George,  SoutkiBark." 

The  appellants  contend 
ficial  owners  or  occupiers 
that  the}'  were  only  iotei 


(a)  1  Hum.  g-  U.  CS6. 
(c)  1  B.i  C.6I. 

(rr)  9  A.t  E.  435. 
(*)  II  ^.#-£.57. 
ik)  4  Q.  A  a. 
(m)  Mm/  lit  and  Man  ^'l'^- 
Wighlman  mi  Erk  Js. 
(n)  5  ^.  fl-  £.  I. 
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ind  charitable  institution,  and  therefore  that  they  were 
not  rateable.  The  respondents  (the  parish  officers  of 
Sf«  George)  in  the  first  place  relied  upon  the  compre- 
riensive  words  of  stat.  50  G.  S.  c.  xlv.  5.  1.  (His  Lord- 
ihip  here  read  the  material  words ;  see  p.  853,  ante). 

Under  the  terms  of  that  section  the  premises  in 
!]uestion  would  be  included,  though  used  for  charitable 
purposes  only ;  and,  if  that  section  had  been  the  only 
3ne  in  the  act  of  parliament,  it  would  have  been  diffi- 
cult to  contend  that  they  were  not  rateable.  But  it 
ippears  clearly  from  the  28tb  section  of  the  act  that  it 
was  not  intended  that  the  Ist  section  should  apply  to 
charitable  institutions  which  would  not  be  rateable 
independently  of  that  act.  The  28th  section  expressly 
recognises  the  existence  of  charitable  institutions  in  the 
parish  which  contribute  nothing  to  the  public  burthens, 
uid  provides  that  no  settlement  shall  be  gained  in  the 
parish  by  any  occupation  or  residence,  or  hiring  and 
service^  in  any  hospitals,  reforms,  or  other  charitable 
institutions,  then  or  thereafter  situated  or  established 
in  the  parish. 

The  effect  of  that  clause  is,  that  no  burthen  shall 
be  imposed  upon  the  parish  by  reason  of  the  existence 
within  it  of  such  institutions  as  contribute  nothing  to 
those  burthens.  The  question  then  is  whether  Bei/ilem 
Hospital  is  an  institution  which,  independently  of  the 
act  of  parliament,  would  be  rateable. 

The  site  of  the  hospital  was  transferred  from  Bishops^ 
gate  to  the  respondent  parish  under  stat.  50  G.  3» 
c,  cxcviii.,  passed  a  few  months  subsequent  to  the  act 
for  regulating  the  rating  to  the  poor  of  the  parish 
already  referred  to.  The  hospital  is  of  royal  founda* 
tion,  for  the  reception,  maintenance  and  cure  of  luna- 


Queen*s  Bench, 
1847. 

lllO  QUUN 
V. 

St.  Gboeov* 

SoOTBWA&K. 

Ctieof 

BiTHLSM 

Hospital. 

Case  of 

Bridbwkli* 
Uospiud. 


XI.  VICTORIA. 


865 


that  the  possessors,  or  occupiers  as  trustees,  of  property 
otherwise  rateable,  the  profits  of  which  they  were  bound 
by  act  of  parliament  to  apply  to  public  or  charitable 
purposes,  were  not  rateable  to  the  poor  in  respect  of 
■Bch  property ;  Rex  v.  Commissioners  of  Salters*  Load 
Sluice  (a),  Bex  v.  Liverpool  (6),  Bex  v.  The  Jhistees  of 
ike  Bioer  Weaver  Navigation  (c). 
•  The  general  rule  of  law  upon  the  subject  is  stated  by 
Lord  Ellenborough  in  Bex  v.  Terrott  (^  and  adopted 
by  the  Court  in  Begina  v.  Shee  {e).  <*  The  principle  to 
be  collected  from  all  the  cases  on  the  subject  is,  that  if 
the  party  rated  have  the  use  of  the  building  or  other 
nbject  of  the  rate  as  a  mere  servant  of  the  Crown,  or 
of  any  public  body,  or  in  any  other  respect  for  the  mere 
eatercise  of  public  duty  therein^  and  have  no  beneficial 
oeagMttion  of  or  emolument  resulting  from  it  in  any  per- 
mmal  and  private  respect,  then  he  is  not  rateable.''  If 
this  rule  is  applicable  to  the  present  case,  the  appellants 
would  not  be  rateable.  They  possess  and  use  the  pre- 
niies  in  the  exercise  of  a  public  duty,  and  have  no 
beneficial  occupation  of  or  emolument  resulting  from  it 
HI  any  personal  or  private  respect. 

But  it  was  said  that  the  present  case  was  not  within 
the  general  rule,  but  came  within  the  distinction  taken 
in  Bex  ▼.  Agar  (g),  Bex  v.  St.  Giles,  York  (A),  and  Be- 
gina V.  Sterry  (i).  In  the  case  of  Bex  v.  Agar  (g)  the 
pews  in  the  chapel  sought  to  be  rated  were  let  at  a  rent, 
■nd  the  profits  were  applied  to  repairs  and  salaries  of 
preachers,  &c    In  Bex  v.  St.  Giles,  York  (A),  a  profit 


Queen* t  Bench. 
1847. 

Hie  QuBKN 

V. 

St.  Gxorgi, 
soutbwa&k. 

Case  of 

BxTHUOff 

HospitaL 
Caw  of 

BUOEWILL 

Hoapital. 


(a)  4  T.  R.  730. 

(c)  7  J.jr  C.70.  note(c). 

(e)  4  a  J7. 15. 

(A)  3  B.     Ad.  573. 


(6)  7  B.4:C.  61. 
{d)  3  Eatt,  506.  513. 
(g)  l4Easi,256. 
'  (t)  l2J.iJB.  84. 
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was  derived  from  wealthy  patients,  and  the  boome  ex- 
ceeded the  expenditure,  so  that  a  fund  accumulated.  Id 
both  these  cases  an  actual  profit  was  made  from  the 
occupation,  and  the  disposal  of  the  funds  was  not  con- 
trouled  by  any  statute  or  royal  charter.  They  were 
institutions  of  a  private  and  not  of  a  public  character. 
In  the  present  case  no  profit  is  made  at  all,  and  the 
poor  generally,  and  not  of  any  particular  place  or  dis- 
trict, are  entitled  to  the  benefits  of  the  Hospital,  as  &r 
as  they  can  be  afforded*  These  cases,  therefore^  tre 
clearly  distinguishable. 

The  case  of  Regina  v.  Sterry  (a)  was  strongly  r^ 
lied  upon  by  the  respondents,  who  contended  tht^ 
although  the  benefits  of  the  Hospital  are  in  the  fint 
instance  open  to  all  poor  persons  not  deemed  inconble^ 
for  whom  there  might  be  room  without  payment,  jet 
that,  as  payment  was  made  for  some  of  the  patients  re- 
ceived as  incurable,  though  not  to  an  amount  kafiog 
any  profit,  the  occupation  or  possession  of  the  appd- 
lants  must  be  deemed  beneficial,  as  decided  in  thatcsset 
That  case,  however,  is  distinguishable  also  in  moit 
important  particulars.  In  Regina  v.  Sterry  (a)  no  /kt- 
zon  was  admitted  to  the  benefit  of  the  institutioo  who 
could  not  pay  12/.  a  year:  the  institution  was  priwiet 
limited  to  the  Society  of  Friends,  and  in  no  sense  coaU 
be  considered  a  public  charity.  The  object  of  the  in- 
stitution of  Bethlem  Hospital  is  the  gratuitous  recepdoi 
and  maintenance  of  lunatic  paupers.  The  charitj  ii 
open  to  the  public  generally.  The  reception  of  cri- 
minal lunatics  maintained  by  Government  is  in  the  pub- 
lic service :  and  the  receiving  in  some  cases  a  contribo- 
tion  from  parishes  and  friends  of  incurable  patients 

(fl)  12  A,  j-  E.  84. 
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ipplied  as  it  must  be  to  the  general  funds  and  public   Queen*t  Bench. 
3urposes  of  the  hospital,  makes  this  an  intermediate 
:ase  between  those  which  have  been  decided ;  but  does 
iot>  we  think,  take  it  out  of  the  general  rule  applicable 
o  public  charities. 

The  case  ofRegina  v.  Trustees  of  Tau/Uon  Market  {a) 
?as  also  relied  upon  for  the  respondents.  In  that  case 
he  parties  rated  were  trustees  under  an  act  of  parlia- 
nent  which  directed  them  to  dispose  of  the  funds  they 
eceived  from  the  market  for  the  benefit  of  a  particular 
mrish  in  Taunton^  by  binding  out  poor  children  of  the 
mrish  as  apprentices.  The  Court,  however,  were  of 
opinion  that  this  was  not  a  public  purpose,  but  merely 
or  the  partial  benefit  of  another  parish  than  that  in 
rhich  the  premises  were  situate^  and  for  the  relief  of 
he  poor  of  which  the  rate  was  made.  It  would  in  eifect 
\e  assisting  one  parish  at  the  expense  of  another,  if  the 
rustees  were  held  not  rateable. 

It  is  not  easy  to  reconcile  all  the  authorities  or  to 
pply  all  their  distinctions  to  such  a  case  as  that  in 
[uestion,  which  differs  in  many  essential  particulars 
rom  all  the  cases  that  were  cited  in  the  argument. 
Jpon  the  whole,  however,  we  think  that,  notwithstand- 
]g  the  payment  in  some  instances  made  in  the  case  of 
icurable  lunatics,  this  is  a  public  charity  instituted  by 
oyal  charter  for  public  purposes,  and  that  the  appel- 
ints  are  occupiers  or  possessors  for  public  purposes 
nly,  and,  therefore,  not  rateable  to  the  poor  in  respect 
f  their  occupation  or  possession  of  the  hospital. 


The  case  of  the  same  appellants  against  the  same        Case  of 
espondents  in  respect  of  the  rating  of  Bridewell  Hos^      HospiuJ.  ^ 


(a)  6  Qj.  B.  787.,  as  Reg^na  t.  Badcock. 
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Hospital :  and  we  have  come  to  the  same  conclusion  m 


1847. 


The  QuxRN     \}Q\\i  cases  in  substance  upon  the  same  grounds  (a). 

St.  Giorok, 
southwark. 


Order  of  Sessions  confirmed  (i). 


(a)  See  Tracey  v.  Taylor^  S  Q.  J9.  96S. 
(6)  Reported  by  H.  Merioale,  £iq. 


The  two  following  cases,  decided  in  Easter  Vacation 
and  Trinity  term,  184'9,  may  conveniently  be  inserted 
here. 


[  Thurtday, 
February  8th 
1849.] 


The  Churchwardens  and  Overseers  of  the  Poor 
of  the  Parish  of  Bibminoham  against  Shaw 
and  Melson,  Esquires,  and  Williams. 


A  Society, 
called  •*  The 
Birmingham 
New  Library/* 
was  instituted 
for  the  purpose 
of  taking  in 
books  and  pe- 
riodicals, to  be 


TlyflLLER,  in  Michaelmas  term   1848,  obtained  t 

rule  (a)  calling  upon  Messrs.  Shaw  and  Melson^  tvo 

of  the  justices  for  the  borough  of  Birmingham^  and 

Richard    Williams^    President  of   the    Society   cilW 

"  The  Birmingham  New  Library,**  to  shew  cause  why 

read  by  any 

person  choosing  to  become  a  subscriber ;  every  subscriber  to  pay  two  guineas  oa  be> 
coming  a  member,  and  20«.  in  advance  annually ;  and  to  baTe  tbe  power  of  uaaiTaiiai 
his  property  in  the  library  to  any  person  who  should  submit  to  the  laws  of  tbe  SodcCy;  if 
dividend,  gift,  division,  or  bonus  in  money  to  be  made  to  or  between  any  of  tbe  lucubm 

Held,  1.  That,  to  constitute  a  society  supported  by  voluntary  contributions.  viAia 
Stat  6  &  7  Vict.  c.  86.,  it  was  not  necessary  that  tbe  contributiona  abould  prodaea  as 
kind  of  return  to  the  contributors ;  and  that  neither  the  right  given  to  etery  subacrftff  <> 
transferring  his  share,  nor  the  contingency  that,  whenever  the  Society  might  diicolM  iM% 
there  would  ensue  a  division  of  its  property  among  the  members,  made  tbe  Society  otktf 
than  a  society  within  sect.  1,  viz.  a  society  which  *'  shall  not,  and  by  its  laws  may  DOt,nskt 
ony  dividend,  gift,  division,  or  bonus  in  money  unto  or  between  any  of  its  rocoibmi 
and  that  the  occupier  of  buildings  used  for  the  purposes  of  tbe  Society  was,  voikr 
the  above  statute,  exempt  from  poor  rate. 

2.  That  a  person  exempt  from  poor  rate,  as  the  occupier  of  premises  belongiiig  to  a 
scientific  or  literary  society,  must,  if  assessed  for  such  premises,  contest  tbe  liability  by 
appeal,  and  cannot  bring  an  action  for  a  levy  made  to  euforce  such  rate,  not  a{qfw*k" 
against* 

(a)  Under  sUt.  11  &  12  Vtct.  c.  44.  «.  5. 
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said  justices  should  not  issue  their  warrant  or  war-    Queen*s  Bench. 
its  of  distress  to  levy  the  amount  of  arrears  of  cer-       ^ 
1  rates,  made  for   the   relief  of  the  poor  of   the   ChurchwardenB 
•ish  of  Birmingham,  in  the  said  borough,  due  and     BiBMnraHiM 
^able  by  the  said  Williams,  in  respect  of  certain  pre-         Shaw. 
ses  occupied    by  him   within   the   said   parish   and 
rough,  and   designated  as  "  The  Birmingham  New 
brary";  or  why   a  mandamus  should  not  issue  di- 
:ted  to  the  said  justices,  commanding  them  to  issue 
iir  warrant  or  warrants  as  aforesaid. 
The  affidavit  on  which  the  rule  was  obtained  stated 
It  in   ten    rates,   duly   made   for   the  relief  of  the 
or  of  the  parish  of  Birmingham,  the  first  of  such 
:es   having  been  made   in  December  184S,  and  the 
it   in  April  1848,  22.  Williams,  the   president  of  a 
ciety  called  "  The  Birmingham  New  Library,"  and 
5  occupier  of  certain  buildings  used  by  that  Society, 
is  duly  rated  in  respect  of  the  said  buildings  in  each 

the  said  rates.  That  the  Society  was  an  institution 
lich  for  some  years  past  had  used  the  said  buildings 
r  the  purpose  of  taking  in  books  and  periodicals, 
lich  were  read  by  any  person  who  chose  to  become  a 
bscriber  to  the  institution ;  and  that  such  buildings 
sre  used  by  such  persons  for  the  purpose  of  keeping 
e  said  books,  and  conducting  therein  the  business  of 
e  institution.     That  proceedings  to  enforce  payment 

these  rates,  to  which  the  Society  disputed  its  liability, 
id  been  delayed  on  account  of  the  pendency  of  Regina 

Phillips  (a),  in  which  similar  points  to  those  in  the 
'esent  case  were  involved.     That  after  the  decision  of 


(a)  8  Q,  B.  745. 
S  M   2 
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The  case  was  argued  in  Hilary  term  [January  15th),    QueerCt  Bench. 
1849(a).  t^^^^^'J 

Churchwardens 
of 

Hill  and  Mellor  shewed  cause.  The  purposes  of  this  BiRxixauAir 
Society  will  be  admitted  to  be  exclusively  literary,  and  Shaw. 
therefore  within  stat.  6&7  Vict,  c.36.;  so  that  Regina 
V.  Jones  (i),  and  Regina  v.  Pocock  (c),  where  the  chief 
controversy  was  on  this  point,  do  not  apply.  It  will  be 
objected,  however,  that  the  Society  is  not  supported  by 
^  voluntary  contributions,"  because  payment  of  them 
may  be  enforced  against  subscribers.  But  sect.  1,  in 
requiring  that  a  society,  as  a  condition  of  its  immunity, 
shall  be  ^^  supported  wholly  or  in  part  by  annual  volun- 
tary contributions,"  means  no  more  than  that  it  must 

be  tntitled  to  the  use  of  a  book  tiU  he  has  paid  such  additional  sum, 
either  to  the  treasurer  or  to  the  librarian. 

II.  **  If  any  person  shall  suffer  his  annual  subscription  of  twenty  shil- 
lings to  remain  unpaid  three  months  after  the  general  meeting  in  Januaty, 
be  shaU  receive  a  nodce  from  the  librarian  to  remind  him  of  it,  in  which  the 
librarian  shall  at  the  same  time  inform  him,  that  he  will  be  deprived  of 
all  the  privileges  of  a  subscriber  till  the  subscription  be  paid. 

III.  "  Every  subscriber  shall  have  the  power  of  transferring  his  pro- 
perty in  the  library,  by  any  of  the  methods  by  which  personal  property  is 
usually  transferred,  to  any  person  who  shall  submit  to  the  laws  of  the 
society. 

IV.  "  Persons  to  have  the  use  of  the  library  under  the  same  laws  and 
regulations  as  annual  subscribers,  on  payment  of  6s,  €d.  per  quarter,  upon 
depositing  the  value  of  the  book  taken  out  of  the  library,  or  upon  re- 
conunendation  from  a  subscriber  ;  but  no  quarterly  subscriber  to  be 
entitled  to  any  privilege,  except  use  of  the  books.  ** 

VI.  A  general  meeting  to  be  holden  annually  &c.  **  At  this  meeting 
•11  Imws  for  the  regulation  of  the  Society  shall  be  made ;  and  all  questions 
shall  be  determined  by  a  majority  of  two-thirds  of  the  subscribers  present.** 

At  the  annual  general  meeting  held  in  January  1845,  the  following 
new  rule  was  made. 

"  That  no  dividend,  gifi,  division,  or  bonus  in  money,  shall  be  made 
unto  or  between  any  of  the  members  of  this  institution.** 

(a)  Before  Lord  Denman  C  J.,  Patteson,  Coleridge  and  IVigfUman  Js. 

(6)  8  Q  £.719.  (c)  8  Q.B.  729. 
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Irisiol  Poor  v.  Wait  (a) :  and  it  would  be  no  ground  of  QueerCs  Bench. 

ri849.1 
efence  that  the  sessions  on  appeal  had  confirmed  the  i_ ' . ._. 

Ate;  Milward  v.  Coffin  (i).    In  Marshall  v.  Pitman  (c),       *"* ^^    *"* 

rhere  it  was  held  that  replevin  would  not  lie,  although    Birmihoham 

party  having  no  stock  in  trade  was  rated  for  it,  the        Shaw. 

bjection  was  to  quantum ;  for  he  was  legally  rated  for 

►ther  property. 

Milter^  contrsL  First,  llie  result  of  all  the  autho- 
ities  is,  that,  where  a  person  occupies  property  appa- 
ently  rateable  within  the  parish,  it  is  a  question  for 
he  magistrates  exclusively,  whether  he  is  rateable  or 
lot^  and  that  his  only  mode  of  contesting  his  liability  is 
)y  appeal.  In  the  cases  first  cited  there  was  no  such 
occupation  for  the  justices  to  act  upon.  Hulchins  v. 
yiambers{d\  Fawcett  v.  F(mlis{e)  and  Rex  v.  Tre-- 
othick  {g)  support  the  view  contended  for. 

Secondly.  It  is  said  that  the  contributions  to  this 
Society  are  voluntary,  because  it  is  quite  at  the  option 
>f  any  person  whether  he  will  subscribe  or  not.  But 
ivery  subscription  to  a  railway  or  other  company  is 
roluntary  in  the  same  sense.  It  is  clear  that  voluntary 
n  the  statute  means  gratuitous,  and  that  the  subscrip- 
ion  must  not  entitle  the  subscriber  himself  to  any  per- 
»nal  benefit.  Again,  if  a  subscriber  has  had  any 
lenefit  from  the  library,  a  contract  to  pay  arises,  and  he 
nay  be  compelled  to  pay,  in  which  case  his  contribution 
HToald,  certainly,  not  be  voluntary. 

Thirdly.  The  new  rule,  by  which  any  "dividend, 
{ift,  division,  or  bonus"  among  members  of  this  institu- 

(a)  1  A.  ^J?.264.  (6)  2  W.  BL  ISSO. 

(c)  9  Bing,  595.  (rf)  1  Burr,  579. 

(<f)  1  B.^C.  S94.  ig)  2J.fE,  405. 

3  M   4 
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Volume  X.      tion  is  prohibited,  is  inconsistent  with  the  third  rale, 
_^-  -^      which  gives  power  to  every  subscriber  to  transfer  his 

Churchwardens  property  in  the  library:  and  it  is  also  futile;  for  the 
Birmingham    Society  has,  of  course,  the  right  to  dissolve  itself;  and 
Shaw.         in  that  case  there  would  necessarily  ensue  a  division  of 
property  among  its  members. 

Cur.  adv.viiL 

Lord  Denman  C.  J.  now  delivered  jadgment 
This  was  a  rule  for  a  mandamus  to  justices  of  the 
peace,  to  enforce  by  warrant  of  distress  the  payment 
of  certain  poor  rates,  assessed  on  the  president  of  a 
society  called  "  The  BuTningham  New  Library,'*  as  the 
occupier  of  certain  premises  which  he  holds  for  the 
purposes  of  the  Society.  On  the  one  hand,  the  rates 
have  been  duly  made  and  allowed,  and  there  has  been 
no  appeal  against  them ;  on  the  other,  the  institution 
had  received  before  the  making  of  the  rates  the  bar- 
risters certificate,  which  has  not  been  appealed  against 
Two  points  were  made  in  support  of  the  rule :  the  first, 
that  the  constitution  and  purposes  of  the  Society  did 
not  bring  it  within  slat.  6  &  7  Vict.  c.  S6. ;  the  second, 
that,  even  if  the  Society  were  entitled  to  the  exemption 
given  by  that  statute,  such  exemption  should  have  been 
made  the  ground  of  appeal  against  the  rates ;  which  not 
having  been  done,  it  was  too  late  to  resist  the  payment 
To  bring  a  society  within  the  exemption,  it  must, 
among  other  things,  be  "  instituted  for  purposes  of 
science,  literature,  or  the  fine  arts  exclusively,**  must  be 
"  supported  wholly  or  in  part  by  annual  voluntary  con- 
tributions," and  it  must  be  one,  which  "shall  not,  and 
by  its  laws  may  not,  make  any  dividend,  gift,  division, 
or  bonus  in  money  unto  or  between  any  of  its  members. 
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This  institution  is  formed  for  the  purpose  of  creating  Qtteen*s  Bendi. 
ind  maintaining  a  library,  or  collection  of  books,  which 
the  members  are  to  have  the  use  of,  either  in  the  room.  Churchwardens 
ar  at  their  own  houses  under  certain  regulations.  The  Bwmiwcham 
benefits  of  the  institution,  without  however  all  the  Shaw. 
rights  of  membership,  are  extended  to  certain  other 
persons  on  other  terms.  It  is  difficult  to  deny  that  the 
purpose  of  the  Society  is  merely  literary ;  nor,  indeed, 
was  this  much  contested  in  the  argument ;  but  it  was 
said  that  it  was  not  supported  wholly  or  in  part  by 
innual  voluntary  contributions.  It  is  certainly  sup- 
ported mainly  by  certain  sums  paid  on  admission  of 
subscribers,  and  their  annual  subscriptions;  but  these 
ast  are  said  not  to  be  voluntary.  It  is,  perhaps,  not 
3asy  to  determine  what  the  legislature  intended  by  the 
ivord  ^^ voluntary"  in  this  combination.  In  several 
:ases  which  have  come  before  us  different  suggestions 
iiave  been  made ;  but  it  has  never  been  necessary  ex- 
pressly to  decide  the  point.  Upon  consideration,  we 
think  that  annual  contributions  will  satisfy  the  condition 
required,  if  they  commence  of  the  party's  own  choice, 
are  so  continued,  and  may  be  withdrawn  at  pleasure, 
that  is,  without  subjecting  the  party  to  any  legal  liability, 
or  forfeiture  beyond  that  of  foregoing  a  participation  in 
the  pleasure  or  profit,  scientific,  literary  or  artistic,  in 
respect  of  which  they  have  been  made.  If  the  con- 
tributor was  free  to  commence  his  contribution,  and 
incurs  no  legal  obligation  to  continue  it  when  he  has 
once  commenced,  and  upon  ceasing  to  contribute  will 
lose  no  more  than  the  privileges  of  membership,  in 
respect  of  which  he  became  a  contributor,  it  seems  to 
js  that  he  must  be  considered  a  voluntary  contributor, 
mless  we  add  something  to  the  idea  of  voluntariness. 
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Volume  X.      which  in  ordinary  language  it  does  not  import    Aod 

ri849  1 

'•'      that  is  what|  in  fact,  is  done  by  those  who  contend  thit 

Churchwtfdent  j^  must  be  also  gratuitous  and  bring  no  return  of  any 
BiRMiNOHAK    kind  to  the  contributor ;  against  the  addition  of  whidi 
Shaw.        particular  qualification  there  is  the  Further  reason  thiK 
the  statute  itself,  in  the  clause  next  to  be  considered,  pro* 
vides  for  this  expressly,  and  so  seems  to  exclude  dw 
notion  of  its  being  previously  implied.     In  the  present 
case  it  is  clear  that  the  commencement  of  subscription  if 
purely  voluntary :  and,  as  the  payment,  by  the  first  role^ 
is  in  advance,  no  rights  legal  or  equitable  can  be  ac- 
quired by  the  Society  against  the  contributor  to  enforce 
a  second  year's  payment,  by  reason  of  any  uses  of  the 
room  or  books  during  the  first.     As  to  the  second  yeur, 
in  case  of  non-payment,  the  second  rule  provides  diat 
being  in  arrear  for  three  months  is  to  deprive  the  sob* 
scriber  of  all  privileges  of  membership  until  the  arrev 
paid.  This,  therefore,  seems  to  measure  the  rights  of  the 
parties ;  the  member  is  allowed,  for  three  months,  doring 
which  no  payment  is  made,  to  continue  as  before^  ind 
then  he  loses  all  privileges ;  but  the  Society  acquires  no 
rights  against  him. 

We  proceed,  then,  to  consider  the  third  reqoisitfr 
Now  we  find  that  the  Society,  at  an  annual  general 
meeting  in  January  1845,  prior  to  the  rates  made,  or 
the  barrister's  certificate  granted,  passed  a  rule  exacdy 
in  the  words  of  the  statute :  no  question,  therefore,  cu 
arise,  unless  they  have  retained  some  rule  which  ii 
inconsistent  with  this,  and  can  still  be  acted  on,  or 
they  do,  in  fact,  make  some  dividend,  gifl,  division,  or 
bonus  in  money  to  or  between  any  of  the  roemben^ 
This  latter  point  was  not  contended  for ;  but  the  third 
rule  was  insisted  on,  by  which  every  subscriber  has  the 
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power  of  transferring  his  property  in  the  library  by   QueerCs  Bench, 

ri849  1 
any  of  the  methods  "by  which  personal  property  is      ^         '-^ 

usually  transferred,  to  any  person  who  shall  submit  to  Churchw«rdeni 
the  laws  of  the  Society."  This  is,  clearly,  no  con-  Birmikohaii 
travention  of  the  rule  before  referred  to,  even  if  it  be  Sbaw. 
assumed  that  by  accumulation  the  common  stock  of  the 
Society  increases  in  value,  and  that  the  present  members 
be  considered  in  some  sort  a  proprietary  body,  and  the 
respective  shares  of  the  members  of  that  body  to  be 
increasing  in  value,  and  to  sell  at  a  premium ;  still  the 
profit  which  any  one  might  make  by  a  transfer  is  no 
dividend,  gift,  division,  or  bonus,  which  the  Society 
makes  among  its  members  or  to  any  one  of  them ;  the 
common  stock  remains  after  the  transfer  exactly  as  it 
was  before;  only  there  has  been  the  substitution  of  a 
new  member  for  an  old  one.  But,  so  far  as  the  affi< 
davits  disclose,  there  is  no  limit  to  the  number  of 
members;  any  person,  upon  payment  of  the  fee  and 
subscription,  may  become  a  member ;  and  so  the  whole 
assumption  of  a  premium  on  transfer  practically  falls  to 
the  ground. 

It  was  however  insisted,  further,  that  the  Society 
naight  dissolve  itself  by  resolution  at  an  annual  general 
meeting,  and  so  a  division  might  be  made.  There  is 
no  provision  made  in  the  rules  for  dissolution;  and 
therefore  it  cannot  be  taken  for  granted  that  a  dissolu- 
tion could  be  made,  attended  by  a  division  of  the  common 
stocky  by  a  mere  vote  of  the  majority  present  at  an 
annual  general  meeting:  and  it  is  the  more  doubtful, 
because,  by  rule  6,  the  functions  of  the  annual  general 
meeting  are  specified  to  be  the  making  of  all  laws  for 
the  regulation  of  the  Society;  which  presupposes  its 
continued  existence,  and  seems  to  exclude  the  power 
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______  another  and  more  satisfactory,  because  more  general, 

Churchwardens  answer  to  the  objection  is  this :  that  the  statute  most 

of  ... 

Birmingham    have  a  reasonable  meaning  given  to  its  words :  when  it 

Shaw.  says  that  the  laws  shall  prohibit  a  division  by  the  Socielj 
among  its  members,  it  must  be  taken  to  speak  of  Itws 
which  are  to  operate  on  the  Society  as  a  coutinuing 
body.  No  law  of  the  Society  can  prevent  its  dissola- 
tion,  and  a  consequent  division  of  the  common  stock; 
for  any  law  made  for  the  purpose  might,  of  course,  be 
repealed  by  the  authority  which  made  it :  this  sort  of 
division,  therefore,  the  legislature  did  not  intend  to 
prevent,  because  it  could  not;  and  it  has  made  its 
meaning  clear  by  placing  the  word  "division"  widi 
"  dividend,  gift,"  and  '*  bonus  in  money,"  and  by  limit- 
ing the  prohibition  to  the  acts  of  the  Society  as  soch, 
towards  its  members  as  such,  whereas  the  division 
now  argued  on  would  take  place  after  the  Society  had 
ceased  to  exist.  Upon  the  whole,  therefore,  we  think 
that  the  Society  is  unquestionably  brought  within  die 
exemption  given  by  the  statute,  and  that  the  barrister's 
certificate  was  properly  granted ;  and  we  have  gone 
into  the  several  points  at  greater  length,  because  die 
question  is  of  very  general  application,  and  has  not 
before  received  any  decision. 

We  are  driven,  therefore,  to  consider  the  second 
ground  on  which  the  rule  is  supported,  whether  namely, 
as  regards  the  present  ratesy  the  Society  is  deprived  of 
the  benefit  of  its  exemption,  because  it  has  not  appealed 
against  them.  And,  as  it  cannot  be  successfully  con- 
tended that  the  president  might  not  have  appealed,  die 
question  is  narrowed  to  this,  whether,  there  being  a 
remedy  by  appeal,  and  that  remedy  passed  by,  the  law 
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i  allow  an  action  to  be  brought  for  the  enforcement  Queen's  Bench. 
a  rate,  good  on  its  face,  and  made  by  a  competent       ^         '^ 
thority,  on  a  person,  and  in  respect  of  the  occupation  Churchwardens 

propert}',  apparently  within  the  jurisdiction  of  that  Buoumoham 
thority.  This  is  not  a  new  question  ;  nor  is  the  prin-  Shaw. 
le  of  decision  unsettled  or  difficult.  The  only  dif- 
ulty  lies  in  its  application.  The  right  of  appeal  is 
extensive  with  the  operation  of  the  rate.  Whether  it 
3  defects  which  make  it  even  a  nullity  in  law,  or  be 
jectionable  only  as  excessive  in  amount,  or  unequal 
its  assessment,  any  one  who  is  grieved  by  it  may 
ysal;  but  the  right  of  action  is  limited,  as  well  for 
i  sake  of  convenience,  as  on  principles  of  law  and 
tice.  The  making  and  allowance  of  the  rate  are  acts 
Tusted  by  the  law  to  certain  functionaries,  the  over* 
Ts  and  the  justices ;  and  the  exercise  of  their  func*» 
ns  is  subjected  by  the  law  to  revision  by  a  court  of 
3eal.  If,  in  the  exercise  of  their  functions,  but 
ing  within  their  jurisdiction,  they  do  an  erroneous  act, 
is  no  more  null  and  void,  while  unquestioned  by 
3eal,  than  an  erroneous  decision  of  this  Court  on  a 
tter  within  its  jurisdiction  while  unquestioned  by  a 
it  of  error.  If  it  be  appealed  against,  the  law  has 
de  the  decision  of  the  Court  of  appeal  final ;  and,  if 
Lt  Court  confirmed  the  act  of  the  inferior  function- 
es,  however  confessedly  erroneous  that  decision  might 

it  would  be  conclusive  for  all  purposes,  and,  among 
lers,  for  enforcement ;  else  this  absurdity  would  follow, 
it  a  rate,  which  the  Court  of  direct  and  final  juris- 
tion  had  pronounced  valid,  must  be  considered  as 
alid  when  considered  collaterally  in  any  other  Court 
the  protecting  authority  for  the  officer  of  the  law  who 
s  directed  to  enforce  it.     And  to  this  extent  there 
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Volume  X.     can  be  no  difference  between  the  case  of  a  rate  not  ap- 

'■         '-^      pealed  against  and  one  appealed  against  and  confirmed. 

Churchwardens  The  authority  of  the  original  Court  up  to  the  time  of 

BiRMiNouAx    appeal,  and  subject  to  that,  is  exactly  of  the  same  force 

Shaw.        as  that  of  the  Court  of  appeal ;  both  stand  on  exactly 

the  same  principles.     They  are  the  acts  and  decisions 

of  functionaries,  or  Courts,  entrusted   by  the  law,  oo 

matters  within  their  jurisdiction. 

But  all  this  depends  on  that  limitation  of  jurisdicdoo: 
if  in  the  first  instance  the  primary  court  has  gone  be- 
yond those  limits,  its  act  is  void.     The  party  gricTed 
may,  if  he  please,  appeal,  because  the  statute  enables 
him  to  do  so,  and  excess  of  jurisdiction  is  in  itself  a 
ground  of  appeal,  as  much  as  merely  erroneous  dedsioo. 
And,  if  the  court  of  appeal  erroneously  confirms  the  act 
of  the  court  below,  it  may  be  that  the  party  appealii^ 
cannot  object  to  the  want  of  jurisdiction,  in  any  collaterd 
proceeding:    his  own  act  may  estop   him  personally. 
But,  in  the  case  supposed,  he  is  not  bound  to  appeal, 
because  he  is  at  liberty  to  treat  the  act  as  void.    We 
have  examined  all  the  cases  cited  in  the  argument,  and 
more :  we  do  not  now  go  through  them  in  detail,  oo 
account  of  the  necessary  length  to  which  our  judgment 
must  extend :  but  these  principles  will  be  found  either 
laid  down  or  assumed  in  them  all,  when  properly  con- 
sidered, with  exact  uniformity. 

The  question  then  in  this  case  is,  whether  the  acts  of 
the  overseers  and  justices  in  assessing  the  president  to 
these  rates  were  within  their  jurisdiction :  if  they  were, 
they  are  valid  now,  because  not  reversed  on  appeal) 
and  he  cannot  question  them  collaterally ;  if  they  were 
not,  they  were  ab  initio  null  and  void,  and  he  has  done 
nothing  which  estops  him  from  saying  so.     Now  it  is 
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ot  disputed  that  he  was  the  occupier  of  the  premises   Queen's  Bench. 
1  respect  of  which  he  is  rated^  nor  that  they  are  within       *•         '-^ 
be  parish,  nor  is  any  question  made  as  to  the  beneficial  Churchwardens 
ature  of  the  occupation  ;  but  the  objection  is  that  the    Biemikqham 
tatute  exempts  from  the  rate  by  reason  of  the  purposes        Shaw. 
Dr  which  the  occupation  is  had  ;  and  it  is  said  that  the 
fleet  of  that  exemption  is  to  take  the  premises,  for  the 
purpose  of  rating,  out  of  the  parish,  and  so  out  of  the 
urisdiction  of  the  justices,  who  are  only  allowing  a  rate 
nade  for  the  parish.     But  we  think  this  mode  of  stating 
lis  case  cannot  be  sustained :  if  it  could,  the  same  mode 
night  be  adopted  wherever  the  question  was,  whether 
be  occupation  was  beneficial   or  not ;   if  there  be  no 
leneficial  occupier,  the  land  for  the  purposes  of  the 
ute  might  equally  be  said  not  to  be  within  the  parish, 
lecause  it  ought  not  to  be  included  in  the  rate  :  yet,  so 
ar  as  we  know,  this  question  has  always  been  raised  on 
ippeal ;  and  the  distinction  has  been  between  the  ques- 
ion.   Whether  occupier  or  not  absolutely,  which  has 
}een  tried  by  action,  and,  Whether  beneficial  occupier 
>r  not,  which   has   been   tried  by  appeal.     And  this 
leems  the  reasonable  test    As  soon  as  the  land  is  shewn 
to  be  in  the  parish,  and  A.  B.  to  be  the  occupier,  the 
ZBse  is  prima  facie  brought  within  the  statute  of  Eliza'- 
beih,   the  rate  on   its   face   is   good,  and  jurisdiction 
Attaches :  whether  that  prima  facie  case  can  be  answered 
by  any  circumstances  affecting  the  character  of  the  oc- 
cupation, is  matter  to  be  determined  by  the  court  of 
appeal  on  appeal  made.     In  the  present  case,  the  party 
rated  had  many  facts  to  prove,  and  a  construction  of 
the  statute  to  make  out,  before  he  could  establish  his 
exemption ;  and  the  decision  upon  all  those  points  was 
within  the  jurisdiction  of  the  court  of  appeal,   and, 
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Foiume  X.     when  decided  in  his  favour,  still  shewed  no  excess  of 

^ jurisdiction  in  the  court  below,  any  more  than  adedsion 

Churchwardens  ^^^t  the  rate  made  and  allowed  was  unequal :  whereas 

^iRuiNQHAM    a  decision  that  the  land  was  out  of  the  parish  would 

SuAw.        have  shewn  that,  ab  initio,  the  overseers,  and  the  justices 

below,  had  been  dealing  w^ith  what  they  did  not  profess 

to  deal  with,  and  could  not  by  law  interfere  with. 

The  case  of  Fawcett  v.  Foulis  (a),  an  analogous  case 
in  respect  of  highways,  illustrates  the  distinction  we  are 
taking,  very  clearly.     Amcliffe  and  Ingleby  were  town- 
ships in  the  parish  of  Amcliffe ;  the  plaintiff,  an  occo- 
pier  of  lands  in  the  former,  contended  he  was  not  bouod 
to  repair  the  roads  in  the  latter ;  and,  his  cattle  haTiog 
been  seized  on  a  conviction  founded  on  the  informatioa 
of  the  parish  surveyor^  against  which  he  had  not  ap- 
pealed, he  brought  an  action  of  trespass,  and  was  non- 
suited.     The   Court   held   the  nonsuit   right.     Lord 
Tenterden  said :    *'  For  some   time  I  was  disposed  to 
think  this  case  analogous  to  some  that  have  arisen  on 
the  poor  laws,  in  which   it  has  been   held,  that  if  a 
person   7iot    an   occupier^   or    resident   within  a  given 
parish  be  there  rated  to  the  relief  of  the  poor,  and 
his  goods  are  distrained  for  the  rate,  he  may  maintain  ao 
action  against  the  party  levying.     But  in  those  cases, 
there  was   an   entire  want  of  Jurisdiction.     Here  the 
justice  had  jurisdiction  to  hear  and  decide  upon  the 
complaint  of  the  surveyor,  and  the  present  plaintiff,  as 
an  occupier  of  lands  within  the  parish,  was  primifacic 
liable  to  the  burden."  And  Holroyd  J.  said :  ^^  if  there  bad 
been  separate  surveyors  for  the  townships  of  Amdifi 
and  Inglebtff  and  the  surveyor  of  the  latta-  had  directed 

(a)  1  JS,^  a  394. 
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)rk  to  be  done  in  Amclrffe  as  if  it  were  in  Inglelyi  QueenU  Benck. 

en  upon  a  complaint  made  of  the  neglect  to  do  it,  the  

igistrate  would  have  had  no  jurisdiction.''  Churchwarden 

Marshall  v.  Pitman  [a)  was  decided  on  the  same  prin-     B»*"''a=A>« 

>le.    The  plaintiff  was  rated  as  an  inhabitant  on  his        Shaw. 

»ck  in   trade:    he  did  not  appeal,  but  brought  an 

tion,  contending  that  he  was  not  liable  to  be  rated^ 

uxuse  he  had  no  ability^  that  which  was  supposed  to  be 

ck  in  trade  not  being  so  in  fact ;  but  the  Court  held 

3  action  not  maintainable;  his  inhabitancy  and  the 

ssession  of  visible  personal  property  giving  jurisdic- 

n  to  the  magistrates* 

We  entirely  acquiesce  in  the  convenience  and  justice 

the  principle  on  which  these  decisions  proceed,  and 

^,  therefore,  of  opinion,  that  the  payment  of  the  rates 

question  cannot  now  be  resisted. 

Our  decision  upon  this  point  alone  would  have  been 

Bcient  to  make  the  rule  absolute:  but,  as  that  would 

»*e  left  the  general  question  upon  the  construction  of 

:  statute  unanswered,  we  have  thought  it  better  to 

iress  our  opinion  on  both  the  questions  raised  in 

ument. 

Rule  absolute  (&)• 

(a)  9  BiiiQ.  595. 

(b)  Reported  by  //.  Davison,  Esq. 
See  the  next  case. 
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Baptist  body,  in  consequence  of  the  contributions  of  Qumet  Bench, 
r  friends,  make  use  of  the  premises  for  the  purposes   .  ^"^ 

heir  respective  societies,  so  far  as  the  convenience  of  ^^  Qw««w 
Baptist  Mbsionary  Society  allows, 
^he  Baptist  Missionary  Society  has  been  established 
It  fifty  years;  its  objects  are  the  sending  out  and 
sorting  Missionaries  for  the  purpose  of  the  conver- 
of  the  heathen  in  various  parts  of  the  world.  The 
iety  is  entirely  supported  by  voluntary  contributions, 
ept  a  fund  of  20,000/.,  the  interest  of  which  they 
ote  to  the  widows  and  orphans  of  the  Missionaries 
ig  abroad,  and  two  funds  remitted  from  Cciadta  to 
ipplied  to  preaching  abroad.  The  whole  of  its  in- 
le,  amounting  last  year  to  25,000i!.,  with  this  excep« 
5  is  devoted  to  the  purposes  above  mentioned ;  and 
nember  derives  any  private  advantage  whatever  from 
connection  with  the  Society. 
The  building  comprises  various  apartments :  a  board 
m,  where  the  board  of  management  and  the  sub- 
bers  are  accustomed  to  meet;  a  secretary's  room; 
brary,  or  room  for  annual  meetings  of  members ; 
imittee  room ;  and  various  salaried  clerks'  offices, 
lie  Society  employs  a  secretary,  an  accountant, 
«  clerks  and  a  porter;  prints  a  report  and  other 
odicals,  and  sells  them,  if  applied  for,  occasionally 
;he  premises ;  and  has  amongst  its  regulations  a  rule 
investing  their  surplus  fund,  if  any. 
The  whole  of  the  house  is  required  for  the  business 
be  mission,  though  there  are  times  when  it  may  be 
is  used  by  other  societies,  without  interfering  with 
Society  in  question. 

["he  clerks  attend  daily  during  a  portion  of  the  day, 
leave  the  premises  in  the  evening,  which  are  locked 
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up  by  the  servants  of  the  Society,  who  live  in  a  smtll 
house  in  the  rear  of  the  main  building*  situate  on  tbe 
same  plot  of  ground,  but  wholly  detached  from  the 
main  building,  and  having  a  separate  entrance;  but  the 
whole  within  one  fence,  and  forming  part  of  one  esta- 
blishment. The  small  house  contains'four  rooms,  fur* 
nished  by  the  occupant,  viz.  a  kitchen,  a  sitting  room 
and  a  bed  room  occupied  by  the  porter,  rent  free,  as 
connected  with  their  service,  and  which  is  considered 
as  part  of  his  remuneration ;  and  a  room  used  by  the 
Society  as  a  store  room*  No  one  sleeps  in  the  maia 
building.  Eleven  other  societies  connected  with  the 
Baptist  denomination,  some  of  which  contributed  to  the 
building  of  the  house,  amongst  others  the  Baptist  IriA 
Society,  occasionally,  and  two  of  them  about  three  days 
in  the  week,  use  some  parts  of  the  building  for  the  pur- 
pose of  holding  their  meetings  and  keeping  their  bookss 
but  these  societies  are  all  purely  charitable;  and  no 
member  of  them  has  any  private  benefit  from  the  occii* 
pation  of  any  part  of  the  premises:  but  the  Baptist 
IHs/i  Society  carry  on  their  business  on  these  and  no 
other  premises ;  they  have  a  difierent  organisation,  dis- 
tinct officers  and  committees,  and  pay  a  proportion  of 
lighting,  firing  and  cleaning,  1-1 2th,  2SL  per  aonum; 
the  other  ll-12ths  are  divided  amongst  the  rest  of  the 
societies  using  the  premises* 

In  one  of  the  rooms  are  deposited  3000  or  4OO0 
volumes  of  books  consisting  of  history,  philosophy^  and 
works  on  the  Hindoo  religion,  no.profit  being  madebjf 
any  one  from  the  use  of  them. 

The  sum  of  money  paid  to  the  Sociel}*,  by  each  of 
the  other  societies  thus  accommodated,  for  gas,  firt, 
cleaning  and  attendance,  is  equal  to  tlie  expense  in- 
curred by  the  Society  on  behalf  of  each,  but  not  more. 
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It  appears  also  that  the  reports  and  other  periodical  Q^teetiU  Bench. 


works  of  the  Society,  which  are  printed  for  the  use  of 
the  members,  are  sold,  wlien  applied  for ;  the  proceeds 
of  which  sale  are  carried  to  the  credit  of  the  Society, 
but  do  not  cover  the  original  cost. 

For  the  appellants,  it  was  contended  that  there  was 
in  this  case  no  beneficial  occupation  of  the  premises, 
and  therefore  no  liability  to  the  poor  rate ;  and  that,  as 
under  stat.  11  G»  S.  c.  29.  &  41.  {a)  the  rate  in  ques- 
tion is  directed  to  be  made  ^^  upon  all  and  every  person 
and  persons,  who  do  or  shall  inhabit,  hold,  occupy, 
possess,  or  enjoy  any  land,  house,  shop,  warehouse, 
cellar,  vault,  or  other  tenement  or  hereditament  within 
the  said  several  wards,  and  who,  by  the  laws  now  in 
being,  are,  or  shall  be  liable  to  be  rated  towards  the 
relief  of  the  poor,  in  the  respective  parishes  where  he, 
she,  or  they  shall  respectively  live  or  reside,**  the 
Baptist  Missionary  Society  was  not  liable  to  the  present 
rate ;  and  it  was  contended  that  the  rate  could  not  be 
supported  under  the  Metropolitan  Paving  Act,  57  G.  S. 
r.  xxix  (A).  5.  24.,  because  the  preamble  and  various  pro- 
visions of  Stat.  4  G.  4.  c.  cxiv.  (c)  contained  a  legislative 
declaration  that  the  powers  given  to  the  commissioners 
for  paving  &c.  the  city  of  London  by  &tat.  11  G.  3» 
c.  29.  f.  41.,  so  fur  as  regards  the  making  of  the  rates, 
were  neither  enlarged  nor  affected  by  stat.  57  G.  S« 
c*  xxix*  5.  24. 
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(a)  '<  For  coniolidating**  &c.  <*  tlie  powers  granted  by  several  acts  of 
parliainent,  for  making,  enlarging,"  &c.  "  the  Taults.  drains,  and  sewrrs 
wiibin  the  city  of  London^  and  liberties  thereof;  and  fur  paving, 
cieansing,  and  lighting  the  streets,  lanes,"  &c. ;  '*  and  preventing  and  ro. 
moving  obstructions  and  annoyances  within  the  same." 

(6)  JjocaX  and  personal,  public :  printed  in  the  Statutes  at  Large, 
(c)  Local  and  personal,  public :  printed  in  the  Statutes  at  Large. 
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The  Court  was  of  opinion  that,  without  any  benefidal 
occupation  of  the  premises,  the  rate  might  be  supported 
under  stat.  57  G.  S.  c.  xxix. ;  under  which  act,  as  wdl 
as  under  Stat.  11  G.  S.  c.  29.)  it  purported  to  be  made. 

The  Court  was  also  of  opinion  that  there  waS|  by 
means  of  the  occupation  of  the  smaller  house»  and  by 
the  sums  received  by  the  Baptist  Missionary  Society 
from  the  other  societies  for  gas,  fire  and  attendance,  a 
beneficial  occupation  to  some  exteot;  imd  that,  under 
the  words  of  stat.  11  G.8.  c.  29.  s.  41.,  a  beneficiil 
occupation  to  any  extent  would  render  the  whole 
premises  liable  to  the  rate.  The  Cpurt,  thereforei  con* 
firmed  the  rate,  subject  to  the  ppioion  of  the  Coon  of 
Queen's  Bench. 

If  this  Court  should  be  of  opinion  that  the  commit* 
sioners  can  rate  only  premises  of  which  there  is  a  bene* 
ficial  occupation,  and  that  there  is  no  beneficial  occnpa* 
tion  whatever  of  the  premises  in  question,  the  rate  and 
the  order  of  sessions  confirming  it  were  to  be  quashed. 
If  this  Court  should  be  of  opinion  that  there  is,  to  some 
extent,  a  beneficial  occupation  of  the  premises,  and  that, 
by  means  of  the  provision  m  stat  11  G.3.  r.29.  j.41., 
the  premises  are  liable  to  be  rated  only  to  the  extent  of 
$uch  beneficial  occupation,  then  the  rate  was  to  be  re- 
duced to  100/.,  which  the  sessions  found  to  be  the  value 
of  that  beneficial  occupation.  In  any  other  case^  the 
order  of  sessions  and  the  rate  were  to  stand  confirmed. 

The  case  was  argued  in  this  term  (a). 


Sir  J.  Jervis,   Attorney   General,  and  QarboHi  io 
support  of  the  order  of  sessions.     This  rate  is  made 


(a)  May  26th.     Before  Lord  Dcnman  C  J  ,  PtiUetoH,  Coleruige  and 
Eric  Js. 
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inder  the  provisions  of  the  several  local  acts  mentioned  Queen*t  Bench. 

ri849  n 

n  the  case.     It  is  not  disputed  by  the  other  side  that,  if     *-         '-^ 
he  Society  are  liable  to  the  poor  rate,  they  are  also     The  Qoem 
iable  to  this  rate ;  and  the  first  quesdon,  therefore,  is,     m^'™' 
irhether  the  occupation  described  in  the  case  is  such  as       Sockt^^ 

0  be  a  beneficial  occupation  making  them  liable  to  the 
KX>r  rate.  If  the  Court  are  of  that  opinion,  it  is  deci- 
ive ;  if  the  Court  are  not  of  that  opinion,  there  will 
irise  a  second  question,  as  it  is  contended  that  the  Ian- 
piage  of  the  local  acts  is  such  as  to  make  the  premises 
iable  to  this  rate,  even  if  they  are  not  liable  to  the  poor 
"ate. 

First,  then,  as  to  the  question  whether  the  occupation 
B  beneficial  so  as  to  make  the  premises  rateable  to  the 
XM>r  rate.  That  is  a  question  of  fact,  not  of  law :  and 
lie  Quarter  Sessions  have  found,  in  fact,  that  it  is  so, 
ipon  evidence,  stated  in  the  case,  fully  justifying  the 
indiog.  Part  of  the  premises  is  occupied  by  servants 
if  the  Society  as  part  of  their  remuneration ;  part  is 
ised  by  other  societies  who  pay  money  for  such  use : 
vbether  the  occupation  be  profitable  or  not  is  no  test ; 
t  is  a  beneficial  occupation,  if  it  diminishes  the  amount 
>f  outlay,  though  the  expenditure,  on  the  whole,  ex- 
Seed  the  receipts :  part  of  the  premises  is  used  as  a 
jirarehouse  for  books,  which  are  sold  at  less  than  their 
mme  cost,  it  is  true,  but  still  for  money.  These  facts 
)ring  the  case  precisely  within  the  decision  in  Begina  v. 
Sterry  (a).  In  that  case,  the  premises  were  used,  at  a 
oss,  as  a  cheap  school.    Here  the  premises  are  used  as 

1  cheap  warehouse  for  the  export  of  books  for  sale. 
What  difference  is  there  in  principle  between  the  receipt 

I  _ 

\ 

(a)  12  J.  t  E.  84. 
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latter  kind.    Regina  v.  Shee  {a)  was. decided  on  the  same  QuemU  Bench, 

principle.     [Erie  J.     It  was  decided  immediately  after 

the  case  of  Regina  v.  Ponsonby  (A),  and  fell  within  the 

class  of  cases  in  which  royal  property  has  been  held  not 

rateablcy  except  in  the  hands  of  private  occupiers :  it 

was  not  decided  on  the  ground  that  institutions  for 

public  purposes  of  beneficence  were  exempt  from  rate. 

Is  the  object  of  this  Society  for  the  benefit  of  some 

particular  place  or  of  the  whole  Efiglisk  dominions  ?] 

It  is  stated  to  be  for  the  whole  world:  in  every  r&r 

qpectj  the  objects  are  the  same  as  those  of  the  society 

in  R^ina  v.  Wilson  (c). 

Cur.  adv.  vtdt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  G)urt. 

The  question  in  this  case  wasj  whethier  the  appellants 
bare  such  a  beneficial  occupation  of  the  premises,  in 
respect  of  which  they  were  rated,  as  wodld  make  them 
liable  to  the  poor  rate:  and,  upon  consideration,  we 
are  of  opinion  that  they  have. 

It  is  certain  that  they  are  the  occupiers  of  a  subject 
matter  which,  in  the  hands  of  an  ordinary  occupier,  or 
even  of  the  lessee  of  these  appellants,  would  make  them 
subject  to  assessment :  and  it  is  not  less  certain  that, 
if  in  the  latter  case  the  whole  rent  paid  by  the  lessee 
were  devoted  by  them,  the  owners,  to  religious  or 
charitable  purposes,  the  same  consequence  would  follow. 
Bat  it  is  said  that,  as  their  occupation,  in  fact,  is  one  ex« 
clusively  for  such  purposes,  and  as  no  member  of  the 
body  receives  any  pecuniary  benefit  whatever,  from  it. 


(•)  4  Q.B.Q. 
(c)  12  J.  jr  £.  94. 


(6)  3  Q.  B.  14. 
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it  is  not  beneficial  in  the  sense  which  the  decisions  on 
rateability  under  the  poor  law  requii*e:  and  seTeral  cases 
were  relied  on  for  this  position,  beginning  with  Bei  ▼• 
Waldo  {a)j  and  ending  with  Regitta  v.  Wilson  (&)• 

In  Regina  v.  Stai-y  (c),  relied  on  by  the  respoodentSy 
we  had  occasion  to  express  our  regret  at  the  necessity 
of  deciding  upon  nice  points  of  difference,  which  had 
followed  in  consequence  of  departing  from  the  simple 
test  which  the  mere  occupation  of  a  subject  matteri 
valuable  and  beneficial  in  itself,  would  have  afibrded 

We  feel  the  same  regret  now.  But,  at  the  same  time, 
we  have  no  doubt  that  there  are  circumstances  here 
which  distinguish  this  case  from  the  two  first  cited  and 
those  which  range  under  them,  and  bring  it  within  the 
principle  of  The  Qtieen  v.  Sterry  (c). 

The  case  finds  that  other  societies  occupy  portions 
of  the  premises  from  time  to  time,  and  that  such  coco- 
pation  or  use  is  not  afibrded  to  them  gratuitously,  but 
that  in  return  Ibr  it  they,  by  contributions  among  them- 
selves, in  certain  proportions,   pay   for   the  lightii^ 
firing  and  cleansing  of  the  premises.     It  is  stated,  in- 
deed,  that  this  payment  is  no  more  than  is  expended 
on  these  objects;  that  is,  that  the  appellants  make  no 
profit  by  it :  but  there  is  nothing  more  clear  than  that 
that  circumstance  is  immaterial :  if  there  be  substantially 
a  rent  or  return  of  a  beneficial  nature  for  the  use  of  the 
premises,  it  is  enough.     Nor  is  it  material  tliat  these 
societies  are  of  themselves  of  a  religious  and  charitable 
character:  if  such  bodies  occupy  premises  as  lessees 
rendering  rent,  they  are  clearly  rateable  for  such  oc* 
cupation. 


(a)  Cdd.  358. 
(c)  l2jt^R  84. 


(6)  \2^.^£,9i. 


i 


XII.  VICTORIA.] 


895 


The  QvisM 
Baptist 

MlUIONARY 

Society. 


In  addition  to  this,  the  appellants,  it  is  stated,  print  ^ueerd  Bench. 
a  report,  and  other  periodical  works,  which  are  stored 
on  the  premises,  and  sold  there ;  these  again,  it  is  said, 
are  sold  under  cost  price,  and  the  proceeds  devoted  to 
tlie  general  purposes  of  the  Society.  The  same  remark, 
however,  applies  as  before:  the  price,  whatever  its 
amount,  is  in  reduction  of  the  outgoings  of  the  Society, 
and  is  in  its  nature  a  valuable  return.  The  appellants, 
therefore,  to  this  extent,  are  carrying  on  a  trade  on  the 
premises ;  and  that  they  devote  the  returns  to  charity 
is  immaterial. 

As  the  counsel  for  the  appellants  relied  principally 
upon  the  decision  in  Regina  v.  Wilson  {a\  we  have,  in 
deciding  against  him,  pointed  out  the  facts  distinguish* 
ing  that  case  from  the  present :  but  we  think  it  right 
to  add  that  we  find  no  authority  or  principle  for  hold- 
ing that  a  number  of  individuals,  occupying  premises 
merely  for  the  purpose  of  diffusing  religious  instruction, 
would  be,  on  that  account,  exempt  from  rateability  in 
respect  of  them  to  the  relief  of  the  poor. 

It  is  unnecessary,  therefore,  to  consider  the  point 
made  on  stat.  57  Geo.  3.  c.  xxix. :  nor  is  there  any 
ground  for  distinguishing  between  the  occupation  of  the 
whole  or  any  part  of  the  premises. 

We  confirm  the  order  of  sessions. 

Order  of  sessions  confirmed  {h) 


(a)  12  A,  i  E.  94. 

(6)  Reported  by  C.  Slackburn^  £sq 
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Dawdeswell  shewed  cause.      Under  stat  S  &  4  ^  4.  QuisenU  Bench. 

1847 
c  67.  s.  2.    writs  of  ca«  sa.   are  returnable     ^^  imme- 

diately  after  the  execution  thereof."    But  it  was  held        Lxwis 

in  Kenq>  v.  Hyslop  (a)  that  such  a  writ  is  not  returned      Houos. 

80  as  to  fix  the  bail  by  the  return  ^^  non  est  inventus." 

(He  also  objected  that  the  exigi  facias  ought  to  have 

been  tested  on  the  quarto  die  post,  and  should  have 

been  made  returnable  on  some  day  in  term^  not  being 

one  of  the  last  three  days.     But  on  these  points  the 

Court  gave  no  judgment) 

Archbcid  contrL  In  Sandford  v.  Wyatt  (i)  this 
qaestion  was  brought  before  WightmanS.  in  the  Bail 
Clourt,  and  Kernp  v.  Hyslop{a)  relied  upon ;  but  his  Lord*^ 
ship  refused  to  decide  it  on  motion,  and  thought  it 
should  be  tried  by  writ  of  error. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.,  in  this  vacation  (July  7th),  de- 
livered the  judgment  of  the  Court. 

In  this  case  the  plaintiff,  having  obtained  judgment, 
issued  a  writ  of  ca«  sa.  on  the  7th  Jtdy  1846,  returnable 
immediately  after  execution,  under  stat.  S  &  4  fF.  4. 
c.  67.  s,  2.  This  writ  was  returned  by  the  sheriff  Non 
est  inventus.  The  return  is  dated  20th  January  1847; 
but  it  was  not  filed  till  the  21st  January.  On  the  21st 
January  a  writ  of  exigi  facias  issued,  tested  on  that  day, 
returnable  on  8th  May^  being  the  last  day  of  Easier 
term.  The  writ  of  exigi  facias  was  set  aside  by  an  order 
of  my  brother  Erie ;  and  this  rule  was  obtained  to  re- 
view his  decision.  The  objections  to  the  writ  are 
various. 

(•)  I  M.iW.5S.iS.  a  Tyr.^G.'n.      (h)  2  DowL  P.C.  N.S.2. 
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Queen*s  Bench, 
[1846.] 


[Monday^ 

Blagg  against  Sturt.  iZT ''"''' 

C^ASE.     The  declaration  alleged  that  plaintiff,  before  i.  Held  by 
J         u       •  r    I  .    .        «  .1  -the  Court  of 

and  at  the  time  of  the  committing  &c.,  carried  on  the   Queen*s Bench, 
business  and  profession  of  an  attorney  at  law,  and  also  fo/iibeVthat 
the  business  &c.  of  a  solicitor  of  the  Court  of  Chancery,  ^^'"^.r^of^ 
at  St.  Albarisy  in  Hertfordshire,  and  was  acquiring  great  ^^*  ^^  *"  *"" 
gains  &€•:  allegation  of  good  character:  and  also  plain-  borough,  im- 

^  ^  puting  to  a  per- 

tiflr,  before  and  at  the  time  of  the  committing  &c.,  held  son  who  is  the 

town^clerk 

and  enjoyed  the  office  of  town  clerk  of  the  borough  of  and  clerk  to 

St.  AibarCs,  and  also  the  office  of  clerk  to  the  justices  of  of*the*boroiiRh 

the  peace  of  the  said  borough,  the  jurisdiction  of  which  ^heTau^^offiU 

said  justices  is  distinct  from  and   independent  of  and  "."****  P"' 
"  *^  viicged  corn- 

unconnected  with  the  jurisdiction  of  the  justices  of  the  munication. 

''  •'  2.  And  that 

peace  of  the  liberty  of  St.  AlbarCs  in  the  county  of  Herl--  express  malice 

may  be  proved 
by  evidence 
that  Uie  imputation  is  io  part  falae,  even  where  the  communication  is  of  such  a  nature  as  to 
raise  a  primi  facie  presumption  of  absence  of  malice. 

5k  Held  by  the  Court  of  Excliequer  Chamber,  affirming  the  judgment  of  the  Queen's 
Bench,  that  it  is  for  the  judge  to  decide  whetlier  a  publication  is  capable  of  the  meaning 
ascribed  to  it  by  an  innuendo,  and  for  the  jury  to  decide  whether  such  meaning  is  truly 
aicribed  to  it 

4.   Where  a  declaration  for  libel  stated  that  plaintiff  was  town-clcik  and  clerk  to  the 
justices  of  a  borough,  that  two  persons  were  apprehended  on  a  charge  of  embezalement ; 
and  that  defendant  sent  a  letter  to  the  Home  Secretary,  stating  that  the  administration  of 
justice  ought  to  be  above  suspicion,  that  one  of  the  above  persons,  who  was  taken  before 
justices  out  of  the  borough,  was  defended  by  plaintiff,  that  the  other,  who  was  taken  before 
the  borough  justices,  was  defended  by  a  friend  of  plaintiff^  he  liimself  acting  as  legal 
adviser  to  the  justices,  that  the  closest  intimacy  had  long  existed  between  plaintiff  and  the 
prisoners,  and  that  among  the  papers  of  one  of  them  was  found  an  enormous  amount  of 
accommodation  bill  transactions,  plaintiff,  and  others  witli  whom  he  is  associated,  being  the 
parties  thereto,  thus  clearing  up  the  mystery  as  to  the  uses  to  which  the  plunder  had  been 
appropriated ;  that  defendant  deemed  this  a  state  of  tilings  demanding  a  remedy,  and  called 
upon  the  Secretary  to  take  such  steps  as  the  justice  of  the  case  and  the  crying  evil  de- 
manded, "  meaning  thereby  that  the  plaintiff  had  conspired  with  and  was  an  accomplice  ** 
of  thfc  prisoners  in  tlie  embtrxzlement,  and  also  that,  as  clerk  and  legal  adviser  of  the  borough 
justices,  he  had  acted  corruptly  at  the  examination  before  them :    Held  by  the  Court  of 
Queen*s  Bench,  and  by  the  Exchequer  Chamber,  affirming  their  judgment,  that  the  letter 
was  capable  of  the  meaning  ascribed  to  it  by  the  innuendo. 

Held  also,  by  the  Court  of  Exchequer  Chamber,  that  a  libel  sufficiently  appeared  on 
the  declaration,  without  the  innuendo. 

VOL.  X.   N.  S*  So 
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ford:  allegation  of  faithful  discharge  of  the  duties  of  the 
said  offices,  and  of  plaintiff's  good  repute  with  the  jus* 
tices  of  the  borough  :  That,  before  and  at  the  time  of 
the  committing  &c.,  to  wit  16th  April  1846,  one  Ridiard 
Charles  Gtitteridge,  who  before  then  bad  been  in  the 
employ  of  one  Thomas  Kinder^  a  brewer  at  St.  AlbadSi 
was  apprehended  upon  certain  charges  of  felony ;  that 
is  to  say,  for  that  he,  the  said  IL  C.  G.,  being  clerk  and 
servant  to  the  said  T.  £,  did,  by  virtue  of  such  his  em- 
ployment, whilst  he  was  such  clerk  &c.,  receive  and  take 
into  his  possession  divers  moneys  for  and  in  the  aame 
and  on  the  account  of  the  said  T.  K*,  his  master,  and 
did  fraudulently  and  feloniously  embezzle  the  same: 
That  22.  C  G.,  on  &c.,  was  brought  before  the  justices 
of  the  peace  of  the  said  liberty  to  be  examined  by  tbem, 
and  was  then  and  afterwards,  to  wit  21st  April  in  the 
year  aforesaid,  examined  by  them  concerning  the  saki 
charges ;  at  which  said  examinations  plaintiff  acted  a3f 
and  was,  at  the  request  of  the  said  R.  C.  G.,  the  1^ 
adviser  and  attorney  at  law  of  the  said  J3.  C  G.:  And 
also  that,  before  and  at  the  time  of  the  committing  &C., 
to  wit  18th  April  184*6,  a  certain  other  person,  viz.  one 
David  Hutson^  who  before  then  had  been  in  the  employ 
of  the  said   7*.  K.^  was  taken  into  custody  and  appre- 
hended upon  a  certain  other  charge  of  felony,  that  is  to 
say,  for  that  he,  the  said  Z).  ZT.,  being  clerk  and  servant 
to  the  said   T.  K,^  did,  by  virtue  of  such  his  employ- 
ment, whilst  he  was  such  clerk  and  servant,  receive  and 
take  into  his  possession  divers  moneys  for  and  in  the 
name  and  on  the  account  of  the  said  T.  K.^  his  master, 
and  did  fraudulently  and  feloniously  embezzle  the  same: 
and  the  said  D.  f/,,  on  the  day  and  year  last  aforesaid} 
was  brought  before  the  justices  of  the  said  bcrougl),  to 
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be  examined  by  them,  and  was  then,  and  afterwards,  to    Queen's  Bench. 

ri846  1 
wit  on  &C.,  examined  by  them  concerning  the  said  last  ' 

mentioned  charge ;  at  which  said  examinations  of  the  Bi^oo 
said  Z>.  H.  plaintiff  acted  and  was  the  legal  adviser  of  Sruar. 
the  said  justices.  Yet  defendant,  well  knowing  &c.,  but 
contriving  &c.  to  injure  plaintiff  in  his  said  good  name 
&C.,  and  to  bring  him  into  public  scandal  &c.,  and  to 
injure  plaintiff  in  his  said  businesses  and  professions, 
and  in  his  said  offices  of  town  clerk  and  clerk  &c.  to 
the  justices-  aforesaid,  and  to  cause  it  to  be  suspected 
&c.  that  plaintiff  had  acted  improperly  and  dishonestly 
in  his  said  professions  and  businesses,  and  in  his  said 
oflSces  of  town  clerk  and  clerk  and  legal  adviser  to  the 
justices  of  the  borough,  heretofore,  to  wit  on  28d  April 
1846,  in  the  form  of  a  letter  addressed  To  the  Right 
Honourable  Sir  James  Graham^  Secretary  of  State, 
Home  Office,  meaning  thereby  the  Right  Honourable 
Sir  JanUs  Robert  George  Graham^  Baronet,  one  of  the 
principal  Secretaries  of  State  of  our  Lady  the  now 
Queen,  falsely  and  maliciously  did  compose  and  pub- 
lish, and  cause  and  procure  to  be  published,  of  and 
concerning  plaintiff,  and  of  and  concerning  the  said 
examinations  of  the  said  R.  C.  G.  and  Z).  H.  respec- 
tively, and  of  and  concerning  the  conduct  of  plaintiff 
in  bis  said  offices  of  town  clerk  and  clerk  and  legal  ad- 
viser as  aforesaid,  and  in  his  said  businesses  and  pro- 
fessions, and  of  and  concerning  the  conduct  of  plaintiff 
at  the  said  examinations,  a  certain  false  &c.  libel,  con- 
taining, amongst  other  things,  the  false,  &c.  and  libellous 
matter  following,  of  and  concerning  plaintiff,  and  of 
and  concerning  the  said  examinations  and  the  conduct 
of  the  plaintiff  as  aforesaid;  (that  is  to  say) : 

**  Honourable  Sir  (meaning  "  &c.), "  Deeming  the  due 

So  2 
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Volume  X.     administration  of  justice  of  paramount  importance,  and 
^         '^      that  those  who  administer  it  should  be  not  only  pure  but 
Blaco        above  suspicion,  I  (meaning"  &c«)  "beg  to  call  your 
Sturt.        attention  to  the  following  facts,  shewing  the  anomalous 
position  of  a  certain  functionary  (meaning  the  plaintiff) 
in    this   borough    (meaning   the   said    borough  of  St. 
Alban's),     At  this   time  there   are   two  persons  fully 
committed  for  trial  for  felony,  one  (meaning  the  said 
R.  C.  G.)  by  the  liberty  magistrates,  and  one  (meaniug 
the  said  Z).  H.)  by  the  borough  magistrates.     The  par- 
ties (meaning  the  said  D.  H.  and  /£.  C«  GJ)  are  related, 
being  uncle  and  nephew,  and  lately  clerks  to  a  brewer 
(meaning  the  said  Mr.  T.  K,\  whom  they  are  charged 
with  having  robbed  for  a  series  of  years.     The  nephew 
(meaning  the  said  22.  C.  G.)  was  taken  into  custody 
first;  and  he  was  committed  by  the  liberty  magistrates, 
and  is  now  in  our  gaol,  bail  having  been  refused.    This 
prisoner  (meaning  the  said  jR.  C.  G.)  is  defended  by  the 
town  clerk  of  this  borough  (meaning  the  plaintiff).  The 
uncle  (meaning  the  said  D,  H.)  was  committed  by  the 
borough  magistrates,  the  town  clerk  (meaning  theplaio* 
tiff)  taking  the  evidence,  and  acting  as  legal  adviser  to 
the  matristrates ;  a  friend  of  his  acting  as  legal  adviser  to 
the  prisoner.     The  most  close  intimacy  has  existed  for 
years  between  the  town  clerk  (meaning  the  plaintiff) 
and  the  two  prisoners  (meaning  the  said  R.  C.  G.  and 
Z).  //.) :  and,   when  the  nephew's   (meaning  the  said 
R.  C.  G.'s)  papers  were  yesterday  examined,  an  enor- 
mous amount  of  accommodation  bill  transactions,  and 
legal  proceedings  arising  therefrom,  amounting  to  imudJ 
thousands,  were  discovered ;  the  said  town  clerk  (ineao* 
ing  the  plaintiff),  and  others  with  whom  he  (meaning 
the  said  plaintiff)  is  closely  associated^  being  the  parties 
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thereto,  thus  clearing  up  the  mystery  as  to  the  uses  to   Q«««»'«  Bench. 

which  the   plunder  had  been  appropriated.     Deeming  ' 

this  a  state  of  things  demanding  a  remedy,  I "  (meaning  Blago 
&c.)  "  respectfully  call  your  prompt  attention  to  the  Stort. 
same,  feeling  assured  that  you  will  institute  the  neces« 
sary  inquiry,  and  take  such  steps  as  the  justice  of  the 
case  and  the  crying  evil  pointed  out  demand  (meaning 
thereby  that  the  plaintiff  had  conspired  with,  and  was 
an  accomplice  of,  the  said  R.  C.  Gr.  and  Z).  //.  in  em- 
bezzling the  moneys  of  the  said  7.  J&,  and  had  made 
use  of  the  proceeds  of  the  said  embezzlement,  and  also 
that  the  plaintiff,  as  such  clerk  and  legal  adviser  as 
aforesaid,  had  acted  corruptly  and  dishonestly  in  his 
said  office  and  employment  at  the  said  examinations  of 
the  said  Z).  H.  before  the  said  justices  of  the  said  bo- 
rough, in  order  that  the  said  justices  might  be  induced 
to  dismiss  the  said  charge  against  the  said  Z).  //.,  and 
to  discharge  him  out  of  custody).  By  means"  &c. 
(General  allegation  of  damage  to  character  &c.) 

Pleas :  1.  Not  guilty.  Issue  thereon.  2,  3  and  4. 
Pleas  in  justification.  Replication  to  each,  De  injuria. 
Issue  thereon. 

On  the  trial,  before  Parke  B.,  at  the  Hertfordshire 
Summer  assizes,  1846,  the  plaintiff  proved  that  the  de- 
fendant had  written  and  sent  the  letter,  mentioned  in  the 
declaration,  to  Sir  James  Graham^  who  was  then  Secre- 
tary of  State  for  the  Home  Department,  and  who  had 
thereupon  instituted  an  inquiry  under  the  superinten- 
dence of  Mr.  JP.  N.  Rogers^  the  Deputy  Judge  Advocate, 
who  bad  not  yet  reported  the  result  The  plaintiff  also 
gave  evidence  to  shew  that  the  charges  in  the  libel 
were,  in  part,  false ;  and  also  that  the  defendant,  who' 
was  an  inhabitant  of  the  borough  of  iS^.  Albans^  had  said 
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that  he  should  feel  great  pleasure  in  ridding  tbe  borougli 
of  men  like  the  plaintiff.  The  counsel  for  the  defendanl 
contended  that  the  letter  was  a  privil^^  commaDict- 
tion,  and  that  express  malice  could  not  be  proTed  by 
evidence  of  falsehood.  The  learned  Judge  gave  leave 
to  move  for  a  nonsuit :  and  he  left  to  the  jury  whether 
they  believed  the  innuendo  as  to  the  meaning  of  the 
letter;  and,  if  they  did,  whether  the  defendant  hod  sent 
the  letter  merely  with  the  honest  purpose  of  aiding  io 
the  administration  of  justice,  or  from  a  malicious  motive, 
and  with  a  knowledge  that  the  charge  was  false.  No 
evidence  was  offered  in  support  of  the  pleas  in  justifica- 
tion.    Verdict  for  plaintiff  on  all  the  issues. 


M.  Chamber $i  in  Michaelmas  term  1846  (a),  moved 
for  a  nonsuit,  or  a  new  trial,  or  to  arrest  the  judg- 
ment. The  Secretary  of  State  has  tbe  superintendence 
of  the  functionaries  who  take  part  in  tbe  adroinistratioQ 
of  justice;  and  any  person  is  entitled  and  bound  to  bring 
before  him  cases  of  maladministration  in  an  oflice  con- 
nected therewith,  especially  if  such  person  be,  as  here, 
an  inhabitant  of  the  place  in  which  the  office  is  exercised* 
The  communication  itself  may  be  said,  from  its  verv 
nature,  to  be  confidential.  The  falsehood  of  the  charge 
does  not  destroy  the  protection  which  the  privily 
confers ;  Lake  v.  King  (&),  Rex  v«  Baillie  (c).  Even  if 
there  be  an  exception  to  this  rule,  in  the  case  of  a  ma- 
licious motive,  there  was  in  the  present  case  no  evidence 
of  malice  for  the  jury*  The  application  to  the  Home 
Secretary  was  regularly  made,  with  a  view  to  an  inqairr, 

^     (o)  November  2d.     Before  Lord  Denman  C  J.,   Coleridge,  WiglUme» 
and  Erie  Js. 

(6)  1  Saund.  131,  138  (c)  31  Horn,  Si,  2V.  J.  71. 
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which  had  accordindy  been  instituted.     It  is  true  that,  Queen's  Bench. 

ri846.1 
in  Bobinson  v.  May  (a),  it  was  held  that,  where  there      ^ 

was  ah  "  absence  of  all  ground  for  the  representation,"  Blaog 
that  was  proof  of  malice :  but  here  only  a  part  of  the  Siurt. 
charge  was  shewn  to  be  false.  Further,  the  publication 
itself  is  not  such  as  to  justify  the  innuendo,  which  at- 
tempts to  extend  the  meaning.  It  was  therefore  not 
competent  to  the  jury  to  affirm  the  innuendo;  and  the 
judgment  must  be  arrested ;  Solomon  v.  Lawson  (b), 
Guisole  V.  Mathers  {c). 

Cur.  adv.  vidL 

Lord  Denman  C.  J.,  in  the  same  term  {November 
16th),  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  defendant  was  not  exempt 
from  responsibility  for  that  which  would  otherwise  be  a 
libel,  by  reason  of  its  being  an  application  to  a  compe- 
tent tribunal  for  redress ;  because  the  Secretary  of  State 
has  no  direct  authority  in  respect  of  the  matter  com- 
plained of,  and  was  not  a  competent  tribunal  to  receive 
the  application.  We  are  also  of  opinion  that  proof  of 
falsehood  in  a  part  of  the  statement  is  evidence  for  the 
jury,  to  renew  the  presumption  of  malice  where  the  oc- 
casion of  the  publication  has  been  evidence  to  rebut  it. 
We  are  also  of  opinion  that  the  libel  is  capable  of 
the  meaning  imputed  by  the  innuendo:  and,  as  the 
jury  have  found  it  to  be  true,  and  the  Judge  is  not  dis-» 
satisfied  with  the  verdict,  the  rule  is  not  granted. 

Rule  refused. 

(a)  2  Smith,  3. 

ib)  8  Q.  S,  823.     See  Le  Fanu  v.  Malcomson^  1  H.  Lords'  Co,  637* 

(c)  I  M,^  W.  495.  ;  5".  C.  Tyrwh,  i  Gr.  694. 
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IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench,) 
Sturt  against  Blago. 

TUDGMENT  having  been  entered  for  the  plaintiff 
in  the  Queen's  Bench,  error  was  brought  in  the 
Exchequer  Chamber. 

Besides  the  common  assignment  of  errors,  it  was 
specially  assigned  for  error,  that  the  innuendoes  in  the 
declaration  were  bad  in  law,  and  improperly  attempted 
to  extend  the  meaning  of  the  alleged  defamatory  matter 
beyond  its  natural  and  proper  meaning  and  constmc* 
tion,  and  beyond  the  meaning  which  could  by  law  be 
put  thereupon ;  and  that  there  were  no  proper  or  soS- 
cient  innuendoes  to  explain  the  meaning  of  the  alleged 
defamatory  matter  and  shew  that  it  was  actionable,  the 
said  matter  not  being  actionable  without  innuendoes. 
The  case  was  argued  in  this  vacation  {June  15th). 

Peacock^  for  the  plaintiff  in  error.  The  letter  does  not 
amount  to  a  charge  that  the  plaintiff  was  an  accomplice 
in  the  embezzlement :  the  innuendo,  therefore,  that  be 
was  such  accomplice  is  too  large.  Neither  the  allegt- 
tion  that  he  was  intimate  with  the  person  accused  of 
that  offence,  nor  that  he  and  his  friends  were  parties  to 
transactions  connected  with  the  accommodation  bills, 
can  justify  the  innuendo.  It  is  not  stated  whether  die 
plaintiff  was  the  party  giving  or  receiving  accommoda- 
tion by  means  of  the  bills.  Circumstances  of  sos- 
picion,  at  most,  are  indicated.  If  the  plaintiff  ac- 
commodated GtUtendgCj  and  he  committed  felonj  to 
take   up  the  bills,  that  would  be  no   offence  in  the 
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plaintiff;  it  is  not  stated  that  he  even  knew  how  the  QueetCs  Bench. 

1847*  • 
proceeds   of  the  felony   were   apph'ed.      The   declar- ** 

ation  with  the  innuendo  would  require  a  very  different  ^"" 
plea  of  justification  from  that  which  would  suffice  if  the  Blao©. 
innuendo  were  not  there.  Whether  the  innuendo  ex- 
tends the  meaning  of  the  libel  is  for  the  Court  to  decide, 
and  not  for  the  jury.  If  a  libel  is  not  intelligible  with- 
out extraneous  matter,  such  matter  must  be  set  out  in 
the  inducement  for  the  information  of  the  Court.  All 
that  the  jury  have  to  find,  as  to  the  extraneous  matter, 
is  whether  the  libel  was  published  with  reference  to  it: 
when  that  is  found,  it  is  exclusively  for  the  Court  to 
decide  whether  the  publication,  so  connected,  is  a  libel. 

Hawktnsj  contra,  was  not  heard. 

Wilde  C.  J.    It  is  quite  clear  that  the  judgment  must 
be  affirmed.     It  is  impossible  to  doubt  that  the  object 
of  the  letter  was  to  defame  the  plaintiff,  and  also  that 
it  would  have  that  effect     (His  Lordship  then  went 
through  the  various  allegations  in  the  letter,  and  com- 
mented on  their  libellous  character  and  on  their  in- 
jurious tendency  as  addressed  to  a  Minister  of  State, 
under  whose  superintendence  a  prosecution  against  a 
public  functionary  in  respect  of  such  matters  as  were 
charged  in  the  letter  might  be  instituted.)     The  de- 
fendant  now  seeks   to   reason  away  all   the   meaning 
which  out  of  court  he  intended  his  letter  to  convey. 
Ko   man  out  of  court  could   read  his  letter  without 
thinking  that,  if  it  were  true,  the  plaintiff  ought  instantly 
to  be  removed  from  his  office.     Thus  far  without  >  the 
innuendo.     A  question  has  been  raised  whether  it  was 
competent  to  the  jury  to  find  the  truth  of  the  innuendo; 
and  it  is  said  that  the  matter  should  not  have  been  left 
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to  the  jury.  Undoubtedly  it  is  the  duty  of  the  Judge 
to  say  whether  a  publication  is  capable  of  the  meanmg 
ascribed  to  it  by  an  innuendo :  but,  when  the  Jodge  is 
satisfied  of  that,  it  must  be  left  to  the  jury  to  say  whe- 
ther the  publication  has  the  meaning  so  ascribed  to  it 
I  think  this  letter  was  capable  of  the  meaning  ascribed 
to  it  With,  or  without,  the  innuendo,  in  either  case,  I 
think  the  plaintiff  entitled  to  judgment ;  for  the  letter 
in  itself  discloses  a  cause  of  action,  and  is  also  such  as 
to  justify  the  finding  the  truth  of  the  innuendo. 


CoLTMAN  and  Cresswell  Js.,  and  Parke,  Alder- 
son,  RoLFE  and  Plait  Bs.  concurred* 

Judgment  affirmed  (a), 

(a)  The  case  in  the  Exchequer  Chamber  is  reported  bj  H.  Dmmw, 
Esq. 


IFednesdat/f 
June  23d. 


Under  stat. 
1  W.  4.  c.  21. 
s.  4.,  aher  a 
magistrate  has 
made  a  return 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Paynter,  Esq.  against  The  Queen. 

A    MANDAMUS  issued  (a),  directed   to  «  Thomas 

Paynter  Esq.,  one  of  the  magistrates  of  the  Police 

Courts  of  the  metropolis,  sitting  at  the  Police  Court  at 

to  a  mandamus 

requiring  him  to  issue  a  distress  warrant,  and  the  prosecutor  has  demurred,  the  Court  of 
Queen's  Bench  will  give  leave  to  the  party  interested,  who  has  had  notice  under  the  nle 
nisi  for  the  mandamus,  and  has  shewn  cause,  to  amend  the  magistrate's  return,  and  ooa- 
duct  the  defence,  the  magistrate  not  opposing  the  application  for  such  leave  (6). 

Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Qtteeo'i 
Bench,  That 

Any  one  of  several  joint  occupiers  is  liable  for  the  whole  amount  of  their  jcxnt  asie»* 
ment  to  a  poor  rate ;  and  a  warrant  of  distress  against  any  one  alone  is  good : 

A  poor  rate  is  not  invalid  because  the  declaration  at  its  foot  is  not  in  the  very  wofds  of 
the  form  given  by  the  schedule  to  stmt.  6  &  7  W,A,  c,  96. : 

Notice  of  publication  of  a  poor  rate  need  not  state  that  the  rate  has  been  allowed. 

(a)  The  rule  for  the  mandamus  was  made  absolute  in  Easier  taw$ 
1845  ;  Jfegina  v.  Paynter,  7  Q.  B,  255. 

(b)  See  Regina  t.  Ckeek,  9  Q.  B.  948. 
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lands^worthy  in  the  parish  of  Wandsworth,  in  the  county   Q«'«»»*«  Bench. 

Surrey"     The  inducement  to  the  writ  stated  that,  by * — 

rate  or  assessment  made  for  the  relief  of  the  poor  of        ^  ^^ 

e  parish  of  Saint  Marj/^  Putney,  in  Surrey,  within  the     "^^  Qom^- 

strict  of  the  Police  Court  aforesaid,  intituled  **  An 

sessment"  &c.,  made  Sd  October  1844,  after  the  rate 

'  l5.  in  the  pound,  and  duly  allowed  and  published, 

le  Henry  Chasemore  was,  on  Sd  October  1844,  "  duly 

isessed  and  rated  as  the  occupier,  jointly  with  divers 

her  persons,  of  that  part  of  a  certain  bridge,  leading 

om  the  parish  of  Putney  in  the  county  of  Surrey  to 

le  parish  of  Fulham  in  the  county  of  Middlesex,  as  is 

tuate  within  the  parish  of  Putney,  and  the  land  upon 

hich  the  said  part  of  the  said  bridge  is  erected  and 

uilt,  together  with  the  toll  house  and  other  buildings, 

:  the  sum  of  48/.  10«.,  being  at  the  rate  of  Is.  in  the 

ound  upon  970/.,  the  said  sum  of  970/.  being  the 

lleged  annual  rateable  value  of  the  said  toll  house  and 

ther  buildings  of  the  said  part  of  the  said  bridge  "  &c. 

^he  inducement  then  averred  demand  of  the  rate  from 

•hasemore,  and  non-payment :  and  '*  that  the  said  H.  C, 

aving  been  duly  summoned  before  George  Clive  Esquire, 

r  such  other  magistrate  of  the  Police  Courts  &c.  as 

bould  be  sitting  at  the  Police  Court  at  Wandsworth 

foresaid,  to  shew  cause  why  he  did  not  pay**  &c., 

'  personally  appeared   before  you,    the   said   Thomas 

"^aynter,  on  Thursday  the  23d  day  of  January  now  last 

last,  at  the  police   court  in    Wandsworth^*  &c.,    *Mn 

ibedience  to  the  summons  in  that  behalf,  but  did  not 

hew  any  sufficient  cause  why  he  had  not'  paid  the 

iame ;  and  an  application  was  thereupon  then  and  there 

nade  to  you,  the  said  T.  P.,  as  one  of  the  magistrates 

)f  the  police  courts  ^  &c.,   *^  by  and  on  behalf  of  the 
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said  churchwardens"  &c.  *^  of  St.  Mary^  Putney^  whhia 
the  metropolitan  police  district  aforesaid,  to  issue  your 
warrant  of  distress  to  levy  the  said  sum  of  48/.  10s.,  so 
assessed  "  &c.  '*  upon  the  goods  and  chattels  of  the  said 
H,  C.  Yet  you,  the  said  Thomas  Paytder^  so  being  ooe 
of  the  magistrates  of  the  police  courts"  &c«9  *^  not  re- 
garding "  &C. :  the  inducement  then  averred  n^ect 
and  refusal  to  issue  the  warrant,  whereupon  the  churcb« 
wardens  and  overseers  besought  a  remedy:  and  the 
writ  commanded  that  ^^  you,  the  said  Thomas  Paynter^ 
as  such  magistrate  of  the  police  courts"  &c.,  imme- 
diately after  the  receipt  of  the  writ,  do  *^  issue  your 
warrant  of  distress,"  &c.  ^*  for  the  levying  of  the  said 
sum  of  48/.  105.  upon  the  goods  and  chattels  of  the  said 
H.  Chasemorej  in  pursuance  of  the  statute "  &c^  ^  or 
shew  cause  "  &c.     Tested,  6th  May,  8th  Victoria, 

To  this  writ  Mr.  Paynter  made  a  return,  which  was 
filed  23d  May  1845.  The  churchwardens  and  ofer* 
seers  demurred  generally  to  the  return,  and  ruled 
Mr.  Paynter  to  join  in  demurrer. 


C.  Clark  afterwards,  in  Trinity  term  1845,  obtained 
a  rule  on  behalf  of  Chasemorej  calling  on  the  prose- 
cutors and  Mr.  Paynter  ^^  to  shew  cause  why  Henry 
Chasemore,  in  the  said  writ  mentioned,  should  not 
have  leave  to  make  a  further  return  to  the  said  writ, 
or  amend  the  said  return  made  by  the  said  Tkomu 
Paynter^  and  be  at  liberty  to  support  such  farther  re- 
turn or  amended  return,  when  made"  ;  upon  notice  to 
the  attorney  or  agent  of  the  prosecutors,  and  also  to  tbe 
attorney  or  agent  of  Mr.  Paynter*  The  rule  was  drawn 
up  on  reading  the  affidavit  of  Chasemor^s  attorney,  and 
writings   thereto  annexed,   and   the   writ  and  return. 
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The  affidavit  referred  to  the   rule  nisi   for  the   man-   Queen*i  Bench. 

Jahius,  which  called  on  Mr.  Paynter  to  shew  cause,  on  

notice  to  be  given  to  him  and  to  Ckasemore.  The 
affidavit  then  stated  that  both  Paynter  and  Chasemore 
bad  shewn  cause ;  and  it  detailed  the  proceedings  down 
to  the  return :  and  the  deponent  added  that  he  was 
idvised  by  counsel,  on  behalf  of  Chasemore^  that  the 
return  did  ^^  not  raise  all  the  points  of  law  necessary  to 
be  brought  under  the  notice ''  of  the  Court,  "  in  order 
to  have  the  subject  matter  of  the  said  rule,  mandamus 
and  return  duly  and  fully  argued  and  discussed  on  the 
merits,  as  the  same  respectively  affect  the  said  H.  Chase^ 
more  ;  but  that,  to  do  so,  it  is  requisite  that  a  return  to 
such  mandamus  should,  with  the  leave  of  this  honour- 
able Court,  be  made  by  the  said  H.  Chasemore  :*'  and 
that  the  deponent  was  advised  and  believed  **  that,  un- 
less the  said  //.  Chasemore  is  allowed  to  make  a  return 
to  the  said  writ  of  mandamus,  or  to  amend  the  return 
already  made,  the  merits,  as  affecting  him,  cannot  be 
fully  presented  for  the  consideration  and  decision ''  of 
the  Court.  The  affidavit  then  stated  that  the  prose- 
cutors had  demurred,  and  had  served  Mr.  Paynter  with 
a  rule  to  join.     In  Trinity  term  {June  12th),  1845, 


Crompton  and  Pashley  shewed  cause.  The  applica- 
tion, if  proper  under  any  circumstances,  should  have 
been  made  before  the  return.  Stat.  1  fl^  4.  c.  21.  5.  4. 
authorizes  the  Court,  on  application  for  any  writ  of 
mandamus  (except  under  stat  9  Ann,  r.  ^0.),  *^  to  make 
rules  and  orders,  calling,  not  only  upon  the  person  to 
whom  such  writ  may  be  required  to  issue,  but  also  all 
and  every  other  person  having  or  claiming  any  right  or 
interest  in  or  to  the  matter  of  such  writ,  to  shew  cause 
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against  the  issuing  of  such  writ  and  payment  of  costs 
of  the  application,  and  upon  the  appearance  of  such 
other  person  in  compliance  with  such  rules,  or  in  deiiiiilt 
of  appearance  after  service  thereof,  to  exercise  all  sodi 
powers  and  authorities,  and  make  all  such  rules  and 
orders,  applicable  to  the  case,  as  are  or  may  be  giyen 
or  mentioned  by  or  in  any  act  passed  or  to  be  passed 
during  this  present  session  of  parliament  for  giving  relief 
against  adverse  claims  made  upon  persons  having  no 
interest  in  the  subject  of  such  claims  :  provided  alwayi^ 
that  the  return  to  be  made  to  any  such  writ,  and  issues 
joined  in  fact  or  in  law  upon  any  traverse  thereof  or 
upon  any  demurrer,  shall  be  made  and  joined  by  and  in 
the  name  of  the  person  to  whom  such  writ  shall  be 
directed ;  but  nevertheless  the  same  shall  and  may,  if 
the  Court  shall  think  fit  so  to  direct,  be  expressed  to 
be  made  and  joined  on  the  behalf  of  such  other  persoo 
as  may  be  mentioned  in  such  rules ;  and  in  that  case 
such  other  person  shall  be  permitted  to  frame  the  return, 
and  to  conduct  the  subsequent  proceedings,  at  his  own 
expense ;  and  in  such  case,  if  any  judgment  shall  be 
given  for  or  against  the  party  suing  such  writ,  such 
judgment  shall  be  given  against  or  for  the  person  or 
persons  on  whose  behalf  the  return  shall  be  expressed 
to  be  made,  and  who  shall  have  the  like  remedy  for  die 
recovery  of  costs  and  enforcing  the  judgment  as  the 
person  to  whom  the  writ  shall  have  been  directed  might 
and  would  otherwise  have  had.''  No  case  has  occurred 
under  this  act :  but,  if  the  analogy  of  the  Interpleader 
Act,  1  &  2  fF.  4.  r.  58.  (which,  by  sect.  8,  is  to  be  acted 
upon  as  if  referred  to  in  stat.  1  W.  4.  c.  21.  x.  4.),  be 
followed,  according  to  which  applications  like  this  roust 
be  made  ^^ after  declaration,  and  before  plea''  (sectU 
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this  application  cannot  be  made  after  the  return,  still  less   QueenU  BewA. 

after  a  demurrer  to  it.     The  power  is  entire:  the  new *_ 

parly  is  to  frame  the  return  and  conduct  the  subsequent  Payh«* 
proceedings  :  the  whole  defence,  or  no  part  of  it,  should  ^*  Qdmw. 
be  left  to  him.  The  return  here  is  already  framed. 
[Patteson  J.  When  is  the  proposed  new  party  to  apply?] 
On  cause  being  shewn :  he  had  notice,  here,  by  the  rule 
nisi  for  the  mandamus.  If  the  magistrate  had  obeyed 
the  writ  in  the  first  instance,  and  had  so  returned,  the 
new  party  could  not  have  afterwards  come  in :  and 
what  difference  can  there  be  between  different  returns 
made  by  the  magistrate  ?  [Lord  Denman  C.  J.  What 
can  you  lose  ?  The  applicant  must  pay  the  costs.]  The 
prosecutors  may  prefer  looking  to  the  magistrate  for 
costs.  Besides,  nothing  appears  as  to  the  nature  of  the 
proposed  amendment:  this  rule  leaves  it  open  to  the 
applicant  to  place  on  the  record  any  return,  however 
absurd. 

M.  Chambers  and  C.  Clarke  contra,  were  stopped  by 
the  Court. 

Lord  Denman  C.  J.  If  I  thought  any  undue  ad- 
vantage had  been  gained  by  the  delay,  I  should  pause 
before  acceding  to  this  application.  But  I  cannot  see 
any  injury  which  can  accrue  to  the  prosecutors.  We 
should  of  course  look  narrowly  at  such  applications^ 

Patteson,  Williams  and  Coleridge  Js.  con- 
curred. 

The  rule  was  drawn  up  in  the  following  terms. 

"  Upon  bearing  Mr.  Crompton^  of  counsel  for  the  prosecutors,  and 
Mr.   Charnberty  of  counsel  for  Henry  Oiaaemore  in  the  writ  of  mandamus 
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18 4 7*  &C.,  <*and  a  rule  of  this  Court"  &c.t  "and  no  cause  being  sbemi  to 

'   the  contrary  on  behalf  of  Jltomat  Paynter  Esquire,  the  defendant:    It 
is  ordered  that  the  said  H.  Chatemort  be  at  liberty  to  amend  the  return 


Patntsr 

The  QuiiK.  made  to  the  said  writ  by  the  said  7.  P.,  so  as  that  the  same  be  amended 
within  ten  days  next  following ;  and  that  the  said  amended  return  shall  be 
eipressed  to  be  made  on  behalf  of  the  said  JET.  C;  and  that  the  said 
/f.  C,  be  at  liberty  to  support  such  amended  return,  and  conduct  the 
subsequent  proceedings  thereon  at  his  own  expense;  the  said  H.  C 
hereby  undertaking  to  pay  to  the  prosecutors,  or  to  their  attorney,  the 
costs  of  the  demurrer  filed  to  the  said  return  made  by  the  said  T.  T-, 
and  also  the  costs  of  this  application :  such  costs,  if  necessary,  to  be 
taxed  by  the  coroner  and  attorney  of  this  Court.  And  it  is  further 
ordered  that,  if  tlie  prosecutors  shall  plead  to  issue  to  the  said  amended 
return,  the  said  H,  C  shall  accept  short  notice  of  trial  for  the  neit 
assises  to  be  holden  in  and  for  the  county  of  Surrey ;  and  that,  if  judj;- 
ment  shall  be  given  for  the  prosecutors  on  such  amended  return,  the  aiid 
H,  C,  shall  be  liable  to  costs  in  the  place  of  the  said  Hkomas  Psynfer.* 


Thereupon  (as  hereafter  set  forth)  the  return  was 
amended  ;  and  the  prosecutors  demurred  to  it  speciallf* 
Joinder  in  demurrer. 

The  case  being  called  on  for  argument  in  the  Coart 
of  Queen's  Bench,  the  counsel  for  the  prosecutors  ap- 
peared in  support  of  the  demurrer;  but  no  one  appeared 
for  Mr.  Paynter  or  H.  Chasemme.  Judgment  was  there- 
upon given  for  the  Crown. 

The  record  was  made  up  as  follows. 

"  Suney.  Amongst  the  records  of  this  year.  No.  29. 
11.  3.  Some  time  ago,  that  is  to  say  on"  &C.,  *^oiir 
Lady  the  Queen  sent  to  Thomas  Paynter  Esq.,  one  of 
the  magistrates  "  &c.  The  mandamus  was  then  set  out, 
as  ante  (pp.  908 — 910),  concluding: 

**  By  the  Court.     Robinson.     By  rule  of  Court 

*^  And,  before  the  time  of  the  issuing  of  the  saU 
writ,  that  is  to  say  on  the  31st  day  of  Janv^/^  in  the 
eighth  year  of  the  reign  of  our  Lady  "  &c.,  **  the  saU 
Court  of  our  Lady  the  Queen  then  here  at  JVesiminsier 
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called,  by  rule  of  the  same  Court,   upon  one  Hemy  Queeid  Bench. 

Chasemore,  a  person  claiming  interest  in  the  mittter  of  [__ 

the  said  writ,  to  shew  cause  against  the  issuing  of  the       Paymtk* 

said  writ,  and  payment  of  the  costs  of  the  application :     The  Qo»x. 

and  the  said  i/.  C,  before  such  issuing  of  the  said  writ, 

to  wit  on  ^  &c.,  *<  appeared  before  the  said  Court  in 

compliance   with  such   rule :  and  thereupon   the  said 

Court  did  order  and  direct  that  the  return  to  be  made 

to  the  said  writ,  and  issues  joined  in  fact  or  in  law 

upon   any  traverse   thereof,   or   upon   any  demurrer, 

should  be  made  and  joined  by  and,  in  the  name  of  the 

said  nomas  Paytiter  Esq.,  the  person  to  whom  such 

writ  was  directed  as  aforesaid,  but  that  the  same  should 

be  expressed  to  be  made  and  joined  on  behalf  of  the 

said  Henry  Chasemore;  and  that  the  said  H.  C.  should 

be  permitted  to  frame  the  return,  and  to  conduct  the 

subsequent  proceedings  at  his  own  expense :  and  that, 

if  judgment  should  be  given  for  the  prosecutors  on  such 

return,  the  ^id  H.  C  should  be  liable  to  costs  in  the 

place  of  the  said  Thomas  Paynier^     And,  on  the  22d 

day  of  May  in  the   said  eighth  year ''  &c.,   before  our 

said  Lady  the  Queen  at  Westminster^  the  said  Thomas 

Paynter  Esq.,  in  his  own  name,  but  on  behalf  of  the 

said  Henry  Chasemore^  returned  the  said  writ  as  follows, 

that  is  to  say  {a) : 

**  I,  Thomas  Paynter,  Esq.,  one  of"  &c.,  "  certify" 
&C.,  '^  that  there  is  not,  at  the  foot  of  the  rate  or  assess- 
ment, within  mentioned  to  have  been  made  for  the  re- 
lief of  the  poor  of  the  parish  of  St.  Maty,  Putney,^*  &c., 
'*  a  declaration  signed  by  a  majority  of  the  church- 
wardens and  overseers  of  the  said  parish  in  such  form 

(a)  The  return,  as  amended,  contained  the  whole  of  Mr.  PayrUer^s  re- 
turn (referred  to,  ante,  p.  9I0.)f  with  additions  which  are  pointed  out  in 
the  notes. 
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as  is  required  by  the  act  oF  parliament  in  that  case" 
&c ;  ^*  but|  in  place  thereof,  a  declaration  so  signed  in 
the  words  following :  that  is  to  say :  *  We,  G.  W,  B. 
and  «/•  &,  overseers,  and  «7.  fV.  and  j1.  F.  B^  church- 
wardens, do  declare  the  several  particulars  specified  in 
the  several  columns  of  the  foregoing  rate  to  be  true  and 
correct,  as  far  as  we  have  been  able  to  ascertain  them, 
to  which  end  we  have  used  our  best  endeavours:* 
wherein  the  word  *  several,*  when  that  word  secondly 
occurs,  and  the  word  '  foregoing,'  are  respectively  sub- 
stituted for  the  words  *  respective*  and  *  above'  in  the 
form  given  in  that  behalf  in  the  said  act,  and  without  a 
declaration  in  which  form  any  rate,  as  thereby  provided, 
is  of  no  force  or  validity.  And  I,**  &C.,  do  further 
certify  &c.,  **  that  the  notice  of  publication  of  the  said 
rate  or  assessment  within  mentioned  was  in  the  words 
following,  that  is  to  say : 

«  Parish  of  St.  Mary,  Putney, 
*  Sd  November  1844. 
*  Notice  is  hereby  given  that  a  rate  of  assessment  at 
Is.  in  the  pound  has  been  made  for  the  necessary  reHeT 
of  the  poor  of  this  parish,  the  payment  of  the  police  and 
county  rates,  and  for  the  other  purposes  named  in  the 
several  acts  of  parliament  relating  thereto.    The  same 
has  been  allowed  by  one  of  Her  Majesty's  justices  of  the 
peace  acting  (a)  and  within  the    metropolitan    district, 
pursuant  to  the  statute  in  that  case  made  and  provided.' 
Which   notice  was  signed  by  the  churchwardens  and 
overseers  of  the  said  parish  of  5^.  M.,  P. ;  and  the  rate 
or  assessment  was  not  otherwise  duly  published,  as  in 
the  within  writ  is  suggested  (i).     And  I,"  &c.,  further 

(a)  See  7  Q.  B,  264.,  and  note  (a)  ibid. 

(6)  The  words  of  the  return  from  henceforward  down  to  *'  casc^"  i' 
p.  917*  line  la,  were  added  on  the  amendment. 
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certify  &c.,  "  that  the  notice  of  publication  of  the  said  Q»»«en*$  BemA. 

rate  does,  on  the  face  of  it,  purport  that  the  said  rate  * 

was  allowed  by  one  pf  Her  Majesty's  justices  of  the  P^^'J"* 
peace  acting  and  within  the  metropolitan  district,  pur-  V^  Qu«ik. 
suant  to  the  statute  in  that  case  "  &c. ;  but  it  does  not 
purport  or  allege  that  the  said  rate  had  been  so  allowed 
by  the  said  justice  of  the  peace  ^t  any  of  the  metro- 
politan police  courts  held  within  the  limits  of  the  metro- 
politan police  district,  according  to  the  form  of  the 
statute  in  such  case  "  &c.  "  And  I,"  &c.  further  certify 
&c.,  ^^  that  Henry  Chasemore^  within  mentioned,  is,  in 
and  by  the  said  rate  or  assessment,  expressed  to  be 
jointly  rated  and  assessed,  together  with  ninety  other 
persons  therein  severally  named,  in  the  said  sum  of 
48/.  105.;  and  that  that  sum,  so  far  as  the  same  is  duly 
rated  and  assessed,  is  due  and  owing  from  and  by  the 
said  H.  C.  jointly  with  the  said  ninety  other  persons; 
and  that  the  summon^  within  mentioned  was  directed 
to  the  said  //.  C.  jointly  with  the  same  ninety  other 
persons,  all  in  the  said  summons  respectively  named ; 
and  that  the  warrant  of  distress  for  the  levying  of  the 
said  sum  of  48/.  10;.,  if  any  such  warrant  were  issued, 
ought  to  be  issued  for  levying  the  same  sum  upon  the 
goods  and  chattels  of  the  said  H.  C.  and  of  the  said 
ninety  other  persons  in  the  said  rate  or  assessment  and 
in  the  said  summons  respectively  named,  jointly,  and  not 
upon  the  goods  and  chattels  of  the  said  H.  C  only  (a). 
And  V  &c.,  further  certify  &c.,  "  that  the  said  H.  C. 
and  the  said  ninety  other  "  &c.  ^^  are  rated,  in  and  by 
the  said  rate,  in  respect  of  property  consisting  of  shares 
in  the  tolls  of,  and  arising  from,  a  certain  bridge  called 

(a)  The  words  from  henceforward,  down  to  Uie  word  **  bridge^"  in 
p.  918.  line  16.»  were  added  on  the  amendment. 
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Fulham  and  Putney  Bridge;  which  said  shares  were 
created  by  and  under  the  provisions  of  a  certain  inden* 
ture,  dated  the  11th  day  of  November  1729,  which  said 
indenture  was  made  in  pursuance  of  the  enactments  of 
two  several  acts"  &c.  (12  G.  1.  (a)  and  1  G.2.(4)); 
'*  and  that,  by  force  of  the  provisions  of  the  said  deed 
so  made  as  aforesaid,  the  shares  of  the  shareholders  of 
the  said  bridge  are  held  by  them  as  tenants  in  comrooni 
and  not  as  joint  tenants ;  and  that,  as  such  tenants  in 
common,  they  are  entitled  to  divide  the  tolls  of  the  said 
bridge  after  payment  of  all  the  charges  created  by  the 
said  deed  and  the  said  acts,  and  are  made  liable  to  the 
said  charges,  should  such  tolls  be  found  insufficient  to 
meet  them,  rateably  and  proportionably  according  to 
their  several  rights,  shares  and  interests  in  the  said 
bridge.  And  therefore  I,  the  said  Thomas  Paipder^ 
ought  not  to  issue  my  warrant  **  &c. 

"  And  hereupon,  on "  &c.  (28th  Maj/^  8  Victoria), 
**the  said  churchwardens  and  overseers  of"  &c.,  "by" 
&c.,  "their  attorney,  say  that  the  said  return  is  not 
sufficient  in  law  "  &c.  Special  demurrer,  assigning  for 
causes  that,  although  the  return  alleges  that  //•  Chase- 
more  and  the  ninety  other  persons  are  rated  in  respect 
of  property  consisting  of  shares  in  the  tolls  of,  and 
arising  from,  a  bridge  &c.,  it  omits  to  shew  such  pro- 
perty to  be  the  part  of  the  bridge  in  the  writ  mentioned 
and  the  land  upon  which  the  bridge  is  erected,  also  in 
the  writ  mentioned,  and  situate  in  the  parish  of  Putnetf* 
And  it  also  omits  to  shew  such  property  to  be  the 
same  as,  or  any  part  of,  the  toll  house  and  other 
buildings  in  the  writ  and  in  the  rate  mentioned.    And 


(a)  C.S6. 


(6)  Scat  2.  c  ]& 
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that  the  return  merely  shews  H.  Chaseniore  and  ninety  QueerC$  Bench, 

other  persons  in  the  rale  named  to  be  rated  in  and    * 

by  the  rate  in  respect  of  property  consisting  of  shares  PATuxifc 
in  certain  tolls  in  the  return  mentioned ;  but  the  return  The  Quutf. 
does  not  deny  any  suggestion  of  the  writ  in  respect 
of  the  said  H.  C.  having  been  duly  rated  as  the  occu- 
pier, jointly  with  divers  other  persons,  of  part  of 
the  bridge  in  the  parish,  and  of  the  land  upon  which 
the  said  part  of  the  bridge  is  erected,  in  manner  set 
forth  in  the  writ.  And  also  that  the  return  is  vague 
and  ambiguous,  &c«  And  that  the  return  is  insuffi- 
cient in  stating  mere  conclusions  of  law,  as  to  the  effect 
and  operation  of  the  indenture  and  of  the  several  acts  of 
parliament  therein  mentioned.  And  that  it  is  in  other 
respects  uncertain  &c. 

^*  And  the  said  Thomas  Paynter^  Esq.,  on  the  behalf 
of  the  said  Henry  Chasemorey  by  John  Blacliford  the 
attorney  of  each  of  them  the  said  Thomas  Paynter  and 
Henry  Chasemore^  says  that  the  said  return  is  sufficient 
in  law. 

*'  And,  because  the  Court "  &c. :  here  followed  con- 
tinuances, by  curia  advisari  vult,  giving  days  *^  as  well 
to  the  said  churchwardens  and  overseers  of  &c.,  ^*  as 
to  the  said  Thomas  Paynter^  Esq.  and  Henry  Chase-* 
more^*  and  reciting  the  appearance  of  all  the  said 
parties  on  the  seVeral  days  given,  '*  by  their  respective 
attorneys  aforesaid ; "  the  last  day  given  being  8th  May^ 
9  Victoria.  Then  followed  the  judgment  of  the  Court: 
^*  that  the  said  writ  of  mandamus  is  valid  in  law,  but 
that  the  said  return  thereto  is  not  valid  in  law;  and 
that  a  peremptory  writ  of  mandamus  do  issue  in  this 
behalf:  and  that  the  said  churchwardens  and  overseers 
of  the  poor  of"  &c.  "  do  recover  against  the  said  Henty 
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'        sustained  *'  &c.  **  about  their  suit  in  this  behalf,  acccml- 

ing  to  the  form  of  the  statute ''  &c* 

Error  was  brought  on  this  judgment  in  the  Court  of 
Exchequer  Chamber.  Besides  the  common  assignment 
of  errors,  it  was  specially  assigned  for  error  that  the 
return  was  good,  in  this,  that  the  declaration  at  the  foot 
of  the  rate  was  not  in  the  statutory  form ;  that  the  notice 
of  publication  of  the  rate  did  not  purport  that  the  rate 
had  been  allowed  by  a  metropolitan  police  magistrate 
at  any  one  of  the  metropolitan  courts  held  within  the 
metropolitan  police  district ;  that  Chatemore  was  jointly 
rated  with  ninety  other  persons  at  a  sum  which  was 
due  from  him  jointly  with  them,  and  that  the  warraat 
of  distress  for  that  sum  ought  not  to  issue  on  his  goods 
alone ;  that  Chasemore  and  the  said  other  persons  were 
rated  in  respect  of  shares  in  the  tolls,  and  that  such 
shares  were  held  by  the  shareholders  as  tenants  in  com- 
mon and  not  as  joint  tenants.     Joinder  in  error. 


C  Clark^  for  the  plaintiff  in  error,  admitted  that,  un- 
less the  Court  should  overrule  Regina  v.  Fordham  (a), 
the  rate  was  valid,  although  the  declaration  signed  by 
the  parish  officers  was  not  in  the  precise  words  of  the 
form  given  in  the  schedule  to  stat.  6  &  7  fK  4.  r.  96. 
On  the  second  point  (that  the  notice  of  publication 
did  not  purport  that  the  rate  had  been  allowed  at  the 
Metropolitan  Police  Court,  in  pursuance  of  the  new 
statutory  jurisdiction  given  to  a  single  police  magistrate), 
he  referred  to  the  provisions  of  the  Metropolitan  Police 
acts,  2  &  3  Vict.  c.  71.  ss.  13,  14.,  S  &  4  Vtd.  c.  84. 

(a)  U  A,  i  E.  7J*. 
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5.  6. ;  to  Dmarris  on  Statutes  (a)  477,  Helier  v.  Hundred  Qveen^^  Bench 

1847 
de  Benhurst  (J),  Foster's  Case  (c),   Christie  v.  Unwin  (d),  * 

Regina  v.  Griffin  {e),  [^Alderson  B.  The  notice  of  pub- 
lication, as  set  out  in  the  return,  states  that  the  rate  was 
allowed  "  pursuant  to  the  statute."  Parke  B.  The  writ 
alleges  that  it  was  '^duly  allowed;"  and  the  allegation 
is  not  traversed.  There  is  nothing  in  the  objection.] 
Thirdly  he  contended,  on  the  ground  stated  in  the 
return  and  assignment  of  errors,  that  the  warrant  could 
not  issue  against  the  goods  of  Chasemore  alone. 


Crompton^  contra.  As  to  the  second  point,  the  re- 
turn does  not  shew  substantively  how  the  rate  was 
allowed.  The  notice  of  publication,  indeed,  refers  to 
the  allowance;  but  it  was  quite  unnecessary  that  it 
should  do  so ;  Bennett  v.  Edwards  {g).  No  objection 
therefore  to  the  allowance  itself  is  open  on  the  record. 
As  to  the  third  point  Each  of  the  joint  occupiers 
rated  is  liable  for  the  whole  assessment.  The  warrant 
could  not  go  agauist  all,  unless  there  had  been  a  demand 
and  summons  upon  ail,  which  might  be  impracticable. 
Stat.  43  Hiz.  c.  2.  s.  4.  authorizes  a  distress  against 
*^the  offender's"  goods;  and  a  person  assessed  to  a 
poor  rate  is  not  an  offender,  within  the  statute,  until 
after  demand  and  summons. 

C.  Clark  replied. 

Wjlde  C.  J.  There  is  no  difficulty  whatever  in  the 
case.     As  to  the  second  point,  no  question  of  juris- 


(a)  2d  ed.  c.  7. 

(c)  II  Rep.  5Gb,  63  b, 

{e)  9  Q,  B,  155. 


(6)  Cro,  Car,  21 1. 
{d)  11  J.  {•  JE.873. 
(ji)  7  fi.  ^  C-  58C. 
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diction  is  raised ;  for  the  manner  of  allowing  the  rate  b 
not  shewn  by  the  record.  The  return  merely  sets  out 
the  notice  of  publication,  which  refers  to  the  allow- 
ance. The  objection,  therefore,  is  directed  to  the  no- 
tice of  publication ;  and  it  appears  from  Bennett  t. 
Edwards  (a)  that  the  notice  need  not  refer  at  all  to  the 
allowance. 

With  regard  to  the  objection  that  the  warrant  cannot 
lawfully  issue  against  Chasemore  alone,  there  is  nothing 
in  the  return  to  controvert  the  joint  occupation  alleged 
in  the  writ ;  and  it  might  be  impracticable  to  issue  the 
warrant  against  all,  for  it  can  issue  against  offenders 
only ;  and  offenders,  under  the  statute,  are  persons 
who  do  not  pay  after  demand  and  summons.  Each  is 
liable  for  the  whole  rate;  and  each  person,  afler  de- 
mand and  summons,  but  not  before,  may  be  distrained 
upon.  The  judgment  of  the  Court  of  Queen's  Bench 
must  be  affirmed. 


Maule  and  Cresswell  Js.,  and  Parke,  Rolfe  and 
Platt  Bs.  concurred  (6). 

Judgment  affirmed  (()• 


Judgment  having  been  given  in  the  Exchequer 
Chamber,  the  record  in  the  Queen*s  Bench,  from  the 
judgment  there,  ant^,  p.  920.,  was  completed  as  fol- 
lows. 

^^  Afterwards,  to  wit  on  the  21st  day  of  May^  io  the 
9th  year  "  &c.,  **  our  said  Lady  the  Queen  sent  to  her 

(a)  7  B.^  a  586. 

(6)  Coltman  J.  and  Alderson  B.  were  present  during  part  of  the  ai^ 
gument. 

(e)  The  report  of  the  argument  and  judgment  in  the  Excbfqocf 
Chamber  is  by  Henry  DatHson,  Esq. 


XL  VICTORIA.  MS 

usty  and  well  beloved  TAoniaSj  Lord  Detiman^**  &c.|   Q«««»»'»  -Bpwc* 
her  writ  closed  in  these  words,  to  wit :  Victoria,^  &a,        ■ 
to  our  right  trusty  '*  &c,  "  greeting.     Forasmuch  as       P^^»"* 
I  the  record  and  proceedings,  and  also  in  the  giving  of    '^^  Qjf^^* 
idgment  on  a  certain  demurrer  to  a  return  to  our 
rit  of  mandamus,  granted  by  us  at  the  instance  of  the 
hurchwardens-  and  overseers  of*'  &c.,  *^  according  to 
le  form  **  8lc^  *^  against  Thomas  PaynleTf  Esquire,  one 
P*  &c.,  "  commanding  him  "  &c.,  "  manifest  error  hath 
itervened,  to  the  great  damage  of  the  said  Thomas 
^aynter^  as  by  his  complaint  we  are  informed:  and 
rhereas  by  a  statute"  &c  (II  G. 4.  &  1  W.  4.  c.  70.). 
The  record  then  followed  the  usual  form,  down  to  the 
ringing  of  the  transcript  into  the  Exchequer  Chamber. 
*  And  thereupon  came  into  the  said  Court  of  Exche- 
uer  Chamber,  as  well  the  said    Thomas  Paynter  by 
^<An  Blachford  his  attorney  as  the  churchwardens  and 
verseers  of"  &c.   "by  Exxin  Morris  their  attorney: 
nd  the  said  Thomas  Paynter  thereupon  said  "  &c. ;  as* 
ignment  of  error,   and   prayer  of  reversal,   by  Mr. 
^aynter  only ;  and  joinder  by  the  churchwardens  and 
overseers,  with  affirmance  by  the  Court  of  Exchequer 
Chamber  in  the  usual  form.     "  And  it  was  further  con- 
idered  that  the  said  churchwardens  and  overseers  of* 
Sec.  "  should  recover  against  the  said  Henry  Chasemore 
he  sum  of"  &c.,  "  by  the  said  Court  of  Exchequer 
[Chamber  of  our  said  Lady  the  Queen  adjudged  to  the 
»id  churchwardens  and  overseers  of*'  See.,  '*  and  with 
heir  assent,  according  to  the  form  of  the  statute  in  such 
:ase  made  and  provided,  for  their  costs  which  they  bad 
sustained  and  expended  by  reason  of  the  prosecution  of 
the  said  writ  of  error." 
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On  JV6niary  ITth  1845,  mnotber  poor  rate  was  made  far  S.  Jivjb 
Futney^  in  which  Chatemore  and  eighty  nine  other  persons  (whose  bsbcs 
were  set  forth  in  one  column  of  the  rate  under  the  head  of  ^occiipiBi** 
and  tn  a  second  under  that  of  "  owners  **  j  were  aaesaed  in  A9L  10k  ftv 
the  bridge,  land,  toU-house  and  other  buildings,  described  as  in  the  pveced- 
ing  rate.  Chatemore  appealed,  on  the  ground,  among  others,  thst  **ifae 
said  appellam  is,  in  and  by  the  said  rate  or  aaaeasment,  rated  or 
jointly  with  several  other  persons,  in  the  said  rate  or  assessment 
as  owner  or  occupier,  and  for  or  in  respect  of  an  alleged  joint  ovocniiip 
and  occupancy,  with  them,  of  property  in  such  rate  described  as  that  pat 
of  Putney  and  Fulkam  Bridge  situate  within  the  parish  of  Atfanr,  sad 
the  land  upon  which  the  same  is  erected  and  built,  together  with  the  mD* 
house  and  other  buildings :  whereas  the  said  appellant  is  not,  nor  tm 
was,  an  owner  or  occupier  jointly  with  the  said  sevowl  other  penoos,  et 
with  any  one  or  more  of  tliero,**  **  of  the  property  so  rated  and  ds> 
scribed  **  &c.  The  Sessions  confirmed  the  rate,  subject  to  a  caee,  is 
which  the  history  and  incidents  of  the  property,  and  the  facts  ss  t» 
Ouuemore*%  connexion  with  it,  appeared,  substantially,  as  in  Re^ne^, 
Paynter  (7  Q.  M.  255,)  :  and  it  was  suted  that  the  residue  of  the  toU% 
after  payment  of  salaries  and  expenses,  had  regularly  been  divided  snooi 
the  shareholden.  It  was  added  that:  *<  Until  1844,  since  which  time 
DO  poor*b  rate  has  been  paid  for  the  bridge,  the  shareholden  vcft 
assessed  together  in  one  aggregate  sum,  which  was  regularly  piid  far 
them  by  the  appellant "  (their  clerk) ;  "  and  none  of  the  sharcboUen 
hav^  ever  been  separately  assessed  in  respect  of  their  own  separate  dait 
or  shares.  Many  of  the  persons  rated  besides  the  appellant  were  dM»> 
holders  at  the  time  of  the  making  the  rate  in  question,  and  during  the  pe> 
nod  for  which  it  was  made :  and,  though  it  did  not  appear  at  the  trid  of 
the  appeal  that  all  the  persons  to  rated  were  such,  none  of  the  pcnoai 
rated  have  appealed  against  the  said  rate  except  the  aforesaid  appdlML 
The  Court  of  Quarter  Sessions  adjudged  thai  the  said  appeUant^  end  tk 
other  persons  rated  who  were  shareholders  at  the  time  of  the  makmg  tftk 
said  rate,  were  occupiers  of  the  property  specified  in  the  said  rale;  wd 
they  confirmed  the  said  rate,  subject  to  the  opinion  of  this  Court  oa  ihr 
question  :  Whether  the  appellsnt  was  improperly  rated  together  folk  dim 
shareholders  in  one  aggregate  sum."  If  the  Court  should  be  of 
that  he  ought  not  to  be  so  rated,  the  order  of  Sessions  was  to  be  qi 
and  the  rate  amended  by  the  appellant*s  name  being  struck  out :  oifc0^ 
wise  the  order  to  be  confirmed.  The  case  came  on  for  argument  ia 
Tritiiiy  term  {June  7th),  1848,  when 


C  Clark,  for  the  appellant,  after  referring  to  the  decision  in  the  Ex- 
chequer Chamber,  above  reported,  said  that  he  now  relied  only  npoo  s 
point  of  form  ;  namely  that  the  Sessions  ought,  in  their  adjudirstioa,  to 
have  pointed  out  the  persons  who  were  ehareholders  when  the  rate  vas 
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made,  and  with  whom,  conaeqaeiitly,  the  mppeUant  wm  fbirad  to  be  joint    Queen's  Bench, 


occupier,  and  not  to  have  left  this  uncertain :  it  being  clear,  upon  the 
statement,  that  some  of  the  persons  rated  were  not  shareholders  at  the 
time  of  ratings  and  he  contended  that  the  case  ought  to  go  back  and  be 
rcatated,  or  that  the  order  should  be  confirmed  without  costs, 

tTaOingierf  contri,  pointed  out  that  the  case  did  not  find  as  a  fret  that 
any  of  the  persons  rated  were  not  shareholders  at  the  time  of  rating :  and 
he  obserred  that  the  question  submitted  was  only  whether  the  appellant 
improperly  rated  ^  with  other,"  not  the  other,  shareholders. 


Ber  Cwimn  (Lord  Denmetn  C.  J.,  Putteton  and  Brk  Js.).  It  ap- 
pcara,  by  the  case,  merely  that  as  to  some  of  the  parties  there  was  no 
evidence.  But  they  were  not  appellants.  And  whether  they  were 
•harebolders  or  not  was  immaterial  to  the  question  proposed  in  the 
The  appellant,  therefore,  has  not  made  out  any  YaUd  objection. 

The  order  of  Sessions  was  confirmed. 


1847. 


PATima 

T. 

Tbe  QutiM. 


The  Queen  dgainst  Hunt  and  Others. 

^T^HIS  was  an  indictment  found  at  the  Central  Criminal 
Court  in  October  1845,  removed  into  this  Court  by 
oettiorari,  and  tried  by  a  Middlesex  jury  at  the  sittings 
after  Hilctry  term,  1846.  The  indictment  had  the  mar- 
ginal venue  **  Central  Criminal  Court,"  and  alleged  the 
offence  to  have  been  committed  at  the  parish  of  St. 
Marjfiebotte^  in  the  county  of  Middlesex^  and  within  the 
jurisdiction  of  the  Central  Criminal  Court  Some  of  the 
defendants  having  been  found  Guilty^ 

Shee  Serjt.  and  Peacock^  in  Hilary  term  last,  on 
behalf  of  different  defendants,  obtained  a  rule  nisi  to 
arrest  the  judgment,  on  the  ground  that  a  Middlesex 
jury  had  no  jurisdiction  to  try  an  indictment  found  at 
the  Central  Criminal  Court. 


Before  Stat  9ft 
10  Vict  c.  24. 
(f.  3. )» an  indict- 
ment alleging 
tbe  offence  to 
ha?e  been  com- 
mitted at  tbe 
parish  of  Af.,  in 
the  county  of 
liiddJeteXf  and 
within  the  juris- 
diction of  the 
Central  Crimi- 
nal Court,  was 
found  at 
the  Central 
Criminal  Court, 
and  removed 
by  certiorari  to 
the  Court  of 
,  Queen's  Bench. 

Held,  that 
the  case  was 
properly  tried 
by  a  Middletes 
jury. 
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roiume  X  Prentice^  on  a  former  day  in  this  vacation  (a),  shewed 

1847 
*  cause»  and  Peacock  was  heard  in   support  of  the  rule. 

The  QusiM  Tjjg  argument  is  sufficiently  noticed  in  the  judgment  of 

HowT.  the  Court 

Cur.  adfkViiL 


Lord  Demman  C  J.,  in  this  vacation  {Jiify  7th),  (k- 
livered  judgment. 

The  objection  in  this  case  is  that  of  mis-trial,  a  jmy 
from  the  county  of  Middlesex  having  been  sumroooed 
and  having  tried  defendants  in  this  Court,  when  the  bili 
of  indictment  was  found  by  a  grand  jury  of  that  ood- 
bined  jurisdiction  which  was  created  by  the  Centnl 
Criminal  Court  Act,  drawn  from  Middlesex  and  seTcni 
other  counties.  It  was  said  that  the  petty  jury  ought, 
until  the  passing  of  the  recent  act,  9  &  10  Vict.  c.8i) 
to  have  been  taken  from  the  same  mixed  fund,  and  no 
other.  The  consequence  would  be,  that  a  party  against 
whom  an  indictment  found  in  the  Central  Court  was 
removed  into  this  Court,  before  the  recent  act  passed, 
could  not  be  tried  at  all,  because  the  power  of  summon- 
ing such  mixed  jury  is  confined  to  the  Central  Crimiml 
Court,  and  could  not  be  exercised  by  this. 

The  nature  of  the  proceeding  furnishes  the  answer  to 
this  objection.  An  indictment  found  at  that  Coart  sets 
forth  an  offence  committed  within  its  jurisdiction:  and 
the  act  requires  no  other  venue  to  enable  it  to  try  the 
defendant.  But  it  may  also,  and  it  does  in  this  case, 
contain  a  complete  indictment  at  common  law  in  the 
county  where  the  offence  is  alleged  to  have  been  com* 
mitted.    It  is  a  bill  found  by  a  competent  authority,  well 

(a)  July  2d      Before  Denman  C.  J.,  PattcsoR,  Co/crid^c  anJ  Erkh 
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removed :  and,  when  here,  the  Court  sees  a  legal  charge  Quem^t  Bench* 

of  misdemeanour  committed  in  Middlesex^  and  has  no  

occasion  to  look  at  that  statement  which  shews  that  it     "^^  Quh«k 

was  triable  in  the  Central  Court.    In  this  state  of  things        Hunt. 

we  are  empowered^  and  even  bound,  to  direct  a  trial  in 

the  regular  manner,  by  requiring  the  sheriiF  of  that 

county  to  summon  a  jury  for  that  purpose.     The  case 

is  anomalous,  because  in  the  ordinary  course  of  things 

the  petty  jury  is  drawn  from  the  Very  same  source  as 

the  grand  jury :  but  that  is  no  reason  why  there  should 

be  a  failure  of  justice;  and  no  principle  of  law  seems  to 

oppose  the  proceeding.   The  case  of  Regina  v.  StaweU  {a) 

assumes  its  legality;  and  that  o{ Begina  v.  Albert  (b)  is  a 

direct  precedent  for  it. 

The  minor  objection,  that  the  venue  was  left  uncertain 

\}y  the  manner  of  introducing  '^  the  county  aforesaid/' 

was  disposed  of  during  the  argument  (c).     We  then 

expressed  our  clear  opinion  that  the  reference  was  to 

the  county  of  Middlesex* 

Rule  discharged  {/fy 

(«)  5  Q,  B,  44.  (ft)  5  Q.  A  37. 

(c)  The  objection  was  to  the  2nd  count  of  the  indictment.  Tlie  1st 
count  charged  a  conspiracy  to  defraud  the  prosecutor  of  his  money, 
by  bringing  an  unfounded  action  on  promises  against  him,  which  came 
on  to  be  tried  at  the  assizes  for  *•  the  county  of  Surrey.**  The  2d  count 
diarged  another  conspiracy  «  at  the  parish  aforesaid  in  the  county  afore- 
iaid ;  *'  and  the  objection  was  that,  as  the  county  last  named  was  Svmyt 
it  appeared  that  the  Middiesex  yiry  could  have  bad  no  jurisdiction  to  try 
the  indictment.  The  Court  pointed  out  that  the  only  **  parish  aforesaid 
alleged  to  l>e  in  the  county  of  Middlesex, 

{d)  Reported  by  H.  Davison,  Esq. 
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and  for  the  said  county,  if  called  upon,  and  shall  keep  QffteeiC*  Bendi, 

the  peace  towards  the  Queen,  and  all  her  liege  subjects,   

and  especially  towards  the  said  Sophia  Keen  his  wife,  for  ^'"^ 
the  space  of  twelve  calendar  months"  &c.,  the  recog-  TlwChfwtii* 
nisances  were  to  be  void.  The  record  then  slated  that 
the  required  recognisances  were  entered  into,  and  pro- 
ceeded :  *^  and,  because  the  Court  here  Is  not  advised 
what  judgment  to  give  of,  and  upon,  the  said  several 
premises  in  the  said  indictments  respectively  mentioned, 
judgment  is  respited  thereon  until  the  next  General 
Quarter  Sessions  of  the  Peace  "  &c*  The  record  then 
stated  that  at  the  Easier  Quarter  Sessions  of  the  same 
year,  the  justices  not  being  yet  advised  what  judgment 
to  give,  '*  judgment  is  further  respited  until  the  next 
General  Quarter  Sessions  "  &c.  That  at  the  said  next 
G^eral  Quarter  Sessions,  holden  on  the  $Oth  June ls4Sj 
came  the  plaintiff  **  in  his  own  proper  person :  and,  the^ 
Court  here  being  now  advised,  and  all  and  singular  the 
premises  in  the  said  indictments  respectively  mentioned 
being  seen,  and  by  the  Court  here  fully  understood,  It 
is  considered  and  adjudged  by  the  Court  here"  &c.:  then 
followed  judgment  that  the  plaintiff  should  be  fined  and 
imprisoned,  and  also  enter  into  recognisances  to  keep 
the  peace  for  a  certain  time  after  the  expiration  of  his 
imprisonment. 

It  was  assigned  for  error,  that  the  Court  had  pro- 
nounced two  separate  and  distinct  judgments,  and  that 
the  last  judgment  at  the  Midsummer  Sessions  was  given 
without  jurisdiction:  and,  also,  that  a  Court  of  Quarter 
Sessions  has  no  authority  to  respite  a  judgment  from 
one  session  to  another ;  and  that  the  said  last  mentioned 
judgment  was,  therefore,  on  that  ground  also,  given 
without  jurisdiction. 


9S0 
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The  Quuir. 


Peacockj  for  the  plaintiff  in  error  {a).  The  Coort  of 
Quarter  Sessions  gave  its  judgment  at  the  adjourned 
Sessions  in  Februarys  whereby  it  was  **  considered  tnd 
adjudged"  that  Keen  should  enter  into  recogoisaoces: 
the  justices,  therefore,  were  functi  officio,  and  bad  do 
jurisdiction  to  give  any  further  judgment  at  a  suhse- 
quent  session ;  Rex  v«  Bmtme  (6).  The  words  ^  con- 
sidered and  adjudged"  are  essential  characteristics  of  I 
record  of  judgment;  4  Inst.  p.  70*,  Rex  v  Ketmorthjf(c), 
Independently  of  form,  the  nature  of  the  proceeding  shews 
that  it  was  on  giving  judgment  that  the  recognisances 
were  required ;  for  the  sessions  have  no  jurisdictioo  to 
require  them  at  all,  except  on  articles  exhibited,  or  oo 
judgment  after  indictment :  here  no  articles  have  been 
exhibited  ;  nor  could  they  be  so,  the  offence  being  tbtt 
a  breach  of  the  peace  has  been  committed.  [Pattesonh 
The  record  proceeds,  **  and,  because  the  Court  here  ii 
not  advised  what  judgment  to  give  of^  and  upon,  tbe 
said  several  premises  in  the  said  indictments.''  It  is 
clear,  therefore,  that  the  Court  did  not  suppose  that 
judgment  had  already  been  given.]  The  Court  had 
jurisdiction  to  require  these  recognisances  in  no  other 
way  than  as  part  of  their  judgment.  If  Keen  had 
been  imprisoned  for  refusing  to  enter  into  the  reoog* 
nisances,  the  record  would  have  been  an  answer  to  an 
action  for  false  imprisonment,  because  a  competent  court 
had  given  judgment  that  such  recognisances  should  be 
required.  {^Patleson  J.  He  entered  into  recognisances 
as  the  price  of  having  judgment  respited.  Lord /)0h 
man  C.  J.  It  is  a  conditional  order :  *'  Unless  joi 
enter  into  recognisances,  judgment  will  be  passed  upon 

(a)  The  argument  commencecl  on  Wednewday  SOtb  June, 
(6)  1  J,^  E.  58.  (c)  I  B,^  a  7IK 
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you.**    Erie  J.     What  is  expressed,  is  an  arrangement,    Q^eem^s  Benek. 
and  nothing  more,     Coleridge  J.      Recognisances  are  _ 
always  entered  into  voluntarily:    the  party  of  whom         ^'"^ 
they  are  required  declares  himself  "content.-'     If  he    TheQoMir. 
had  not  been  content  in  this  case,  judgment  would  have 
been  given  against  him  at  once.] 

Secondly.  Even  if  the  Court  could  respite  judg* 
ment,  it  could  only  respite  to  a  subsequent  sitting  of 
the  same  session  by  adjournment,  and  not  to  a  dis- 
tinct Quarter  Session;  Dickinson^ s  Quarter  Sessions^  61, 
900  (a),  and  the  authorities  there  cited.  [CoUridge  J. 
The  sessions  have  statutory  power  to  respite  the  trial 
of  appeals  in  some  cases.  Could  not  they  put  off  a 
trial  on  account  of  the  absence  of  a  witness  until  a 
subsequent  session  ?  Judgments  are  often  respited  until 
the  next  assizes.]  The  Judges  have  this  power  ex-^ 
pressly  given  them  by  stat.  1  Ed.  6.  c.  ?•;  2  HaUi 
P*  C.  27 :  but  the  sessions  have  no  such  power. 

Marskf  contriU  The  argument  for  the  plaintiff  in 
error  depends  entirely  upon  the  passages  cited  from 
DickinsorCs  Quarter  Sessions:  but  they  are  not  sup- 
ported by  the  authorities.  Those  authorities  prove 
no  more  than  that  one  session  cannot  be  adjourned  be- 
vond  the  next,  that  the  caption  of  an  indictment  must 
contain  a  proper  statement  of  all  adjournments  made 
during  its  pendency,  and  that  a  subsequent  session  can- 
not deal  with  a  matter  which  has  been  completely 
disposed  of  by  a  prior  session.  Thus,  in  Rex  v. 
Grince,  19  Vin.Abr.  358.  lit.  Sessions  of  the  Peace^  (W) 
pK  7.,  the  judgment  of  the  sessions  was  reversed  because 
the  defendant  had  judgment  given  against  him  by  ad- 
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Peacockj  in  reply.     In  Rex  v.  Faasler  la)  there  was  a  QMeerCt  Bench. 

J847 
mis-trial,  and  the  first  verdict  was  a  nullity :  here  the  1__ 

question  is  whether  one  session  can^  determine  a  case        ^"^ 

duly  heard  at  a  prior  session*  The  Quuii. 

Lord  Denman  C  J.  It  appears  to  me  that  the 
whole  argument  for  the  plaintiff  in  error  is  founded  on 
a  fallacy.  It  is  assumed  that  a  subsequent  session  is  a 
different  Court  from  a  former  session.  But  it  is  clearly 
the  same  Court.  The  whole  body  of  justices  con- 
stitute the  Court.  Such  a  Court,  according  to  the 
passages  cited  from  Comynis  Digest^  possesses,  as  inci- 
dent to  its  jurisdiction,  the  power  of  adjournment :  and 
sorely  no  better  reason  can  be  given  for  an  adjourn- 
ment than  that  the  justices  have  not  made  up  their 
minds  as  to  the  judgment  to  be  given.  The  whole  effect 
of  what  was  done  at  the  former  session  was  that  the 
plaintiff  entered  into  recognisances  in  preference  to 
undergoing  the  judgment  of  the  Court  at  once, 

Patteson  J.  nrhe  passage  in  Dickinson  is  certainly 
not  supported  by  the  authorities.  Stat.  1  Ed.  6.  c.  7. 
s»  5.,  which  gives  power  to  judges  under  a  new  com- 
mission to  pass  judgment  against  a  person  found  guilty 
at  a  former  assize,  might  have  been  necessary,  because 
the  subsequent  assize  is  held  under  a  new  commission. 
Bat  the  sessions  have  only  one  commission ;  so  it  is 
quite  correct  for  the  justices  to  adjourn  a  case  from  one 
session  to  another  because  they  are  not  advised  what 
judgment  to  give. 

Coleridge  J.  If  the  authority  is  considered  under 
which  the  sessions  are  held,  I  think    it   will  plainly 

(a)  4  B,  ^  Aid.  273. 

38  2 
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thority  for  holding  that  the  sessions  cannot  adjourn  a  Qv^n^t  Bench, 

case  without  also  adjourning  the  session.      The  only   * 

difficulty  there  arose  from  the  clerk  of  the  peace  not  ^"^ 
having  made  an  entry  that  the  case  was  adjourned ;  and  '^^^  Queen. 
the  report  represents  the  Court  as  saying  that,  if  the 
justices  '^were  divided  equally  in  opinion,  that  was  a 
sufficient  warrant  for  the  clerk  of  the  peace  to  have 
entered  an  adjournment,  and  it  was  his  duty  so  to  have 
done."  That  means,  as  I  understand  it,  an  adjourn- 
ment of  the  case,  and  not  of  the  session. 

Judgment  affirmed  (a). 

(a)  Reported  by  H,  DavUon^  Esq. 


The  Cork  and  Bandon  Railway  Company      Saturday, 

,  July  3d. 

against  Uazenove. 

DEBT.    First  count,  that  defendant,  before  and  at  the  ^o  a  declar- 
ation in  debt 

time  of  the  making  of  the  call  hereinafter  next  men-  for  calls,  charg. 

ing  defendant 

tioned,  to  wit  on  1st  October  184*5,  was  and  is  the  holder  as  the  holder 

of  divers,  to  wit  fifteen,  shares  in  the  said  Company,  and  a  railway  act 

was  and  is  indebted  to  the  Company  in  57/.  105.  in  re-  *^Xstaiu*8& 

spect  of  one  call,  made  heretofore,  to  wit  on  the  ddy  and  ?  ^^^'  ^'  ^^-^  *' 

•  '  '  .^  IS  no  answer  to 

year  aforesaid.     The  declaration  contained   six   more  5***5*  ^^*'  **®- 

^  fendant,  when 

counts,  charging  him,  as  the  holder  of  sixteen  shares,  on  he  became  in* 

debted,  was  an 

calls  made  respectively  on  lihjanuary^  11th  May^  14th  infant:  or  that 
Jfi^,  and  2d  November^  1846,  and  on  the  1st  January  sued  as  the  re- 
and  4th  March  1847,  amounting  in  all  to  317/.  10^.  SfX^sI'thlt' 

when  he  became 
so  registered  he  was  an  infant,  and  that  he  has  not,  since  he  attained  bis  age,  been  re- 
gistered anew,  or  rati6ed  the  original  registration,  or  held  the  shares  except  as  such  re- 
gistered holder  as  before  mentioned. 

For,  by  the  express  wording  of  stat  8  &  9  Vict  c.  \^,,  an  infant  is  liable  for  calls.  At 
all  events  (per  Coleridge  and  Erie  Js. ),  if  he  is  sued  after  obtaining  his  age  and  still  holds 
the  shares ;  for  such  holding  is  a  ratification. 

3a  3 
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Volume  X.      «  Whereby,  and  by  reason  of  the  non-payment  of  tbe 
'        said  several  calls,  an  action  hath  accrued  to  the  said 


^°*'^iwiw^*'"  Co"™P*"y  ^y  virtue  of  an  act  of  parliament,  called**  &c. 
Company      (8  &  9  Vict.  c.  16.  (a) ),  "and  of  another  act  of  parlit- 
Cazinotk.      ment,  called  "  &c.  (8  &  9  Vict.  c.  cxxii.,  local  and  per- 
sonal, public  {b) ),  **  to  demand  and  have  from  the  de- 
fendant the  said  several  sums." 

Second  plea,  as  to  the  non-payment  of  the  said  first, 
second  and  third  calls  respectively  in  the  said  dedan- 
tion  mentioned,  that  at  the  time  of  the  defendant's  be- 
coming indebted  as  in  the  declaration  mentioned  in 
respect  of  the  said  first,  second  and  third  calls,  and  eadi 
and  every  of  them,  he  was  an  infant  within  the  age  of 
twenty  one  years,  to  wit  of  the  age  of  twenty  years. 
Verification. 

Last  plea,  as  to  the  remaining  calls,  that  this  ac&xi, 
so  far  as  relates  to  the  non-payment  of  the  said  calls^ 
and  all  causes  of  action  in  respect  thereof,  was  and  is 
brought  and  prosecuted  against  defendant  as  the  regis- 
tered holder  and  not  otherwise  of  the  said  several  shares 
in   respect  of  which   the   said    calls   are   respectively 
claimed  as  in   the  said  declaration  above  mentioned; 
and  that,  at  the  time  when  defendant  became  and  was 
registered  as  the  holder  of  the  said  several  shares  as 
aforesaid,   and   each   and   every   of  them,    to  wit  oo 
2d  Marchj  1846,  defendant  was  an  infant  within  the  age 
of  twenty  one  years,  to  wit  of  the  age  of  twenty  years : 
and  defendant  further  says  that  he  has  not  at  any  time 

(a)  Companies*  clauses  Consolidation  Act.  Royal  assent,  limf  Stb* 
1845.  Incorporated  (by  sect.  I)  with  all  acts  by  which  joint-stock  com' 
panics  shall  thereafter  be  incorporated  for  the  purpose  of  carrying  on  taj 
undertaking. 

(6)  «An  Act  for  making  a  railway  from  Cork  to  Bandotu"    Bop^ 
assent,  July  21st,  1845. 
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after  he  became  and  was  such  registered  shareholder  as  Qu«m*<  Bench, 

.  1847. 

aforesaid,  or  since  he  attained  his  age  of  twenty  one 

years,  from  thence  hitherto,  been  registered  anew  or 

afresh  as  the  holder  of  the  said  shares  or  any  of  them, 

or  in  any  way  ratified  or  confirmed  such  registration  as 

aforesaid,  or  been  the  holder  of  the  said  several  shares 

save  as  such  registered  holder  as  in  this  plea  above 

mentioned.     Verification. 

General  demurrer,  and  joinder. 


Cork  and  Ban* 

DON  Railway 

Company 

▼. 
Caiinovi. 


Sir  J.  Bayley  for  the  plaintiffs.  The  question  arises 
on  the  statute  8  &  9  Vict.  c.  16.,  which  is  incorporated 
in  this  Company's  act.  By  sect.  27  it  is  provided  that 
on  the  trial  of  any  action  against  a  shareholder  for 
money  due  on  a  call  ^*  it  shall  be  sufficient  to  prove 
that  the  defendant  at  the  making  such  call  was  a  holder 
of  one  share  or  more  in  the  undertaking,  and  that  such 
call  was  in  fact  made,  and  such  notice  thereof  given  as 
is  directed  by  this  or  the  special  act"  (a).  The  effect 
of  this  enactment  is  to  confine  the  defendant  to  certain 
specified  defences ;  of  which  infancy  is  not  one.  [CoU' 
ridge  J.  There  must  be  some  limit  to  that  proposition. 
The  defendant  might  be  a  lunatic,  or  otherwise  in- 
capable of  contracting.]  Although  an  infant's  con- 
tract is  void,  it  does  not  appear  that  the  defendant  be- 
came possessed  of  these  shares  under  any  contract. 
He  might  have   acquired   them   by   will.      And    the 


(a)  "  And  thereupon  the  company  aball  be  entitled  to  recover  what 
aball  be  due  upon  such  call,  with  interest  thereon,  unless  it  shall  ap- 
pear either  that  any  such  call  exceeds  the  prescribed  amount,  or  that  due 
notice  of  such  call  was  not  given,  or  that  the  prescribed  interval  between 
two  successive  calls  had  not  elapsed,  or  that  calls  amounting  to  more  than 
the  sum  prescribed  for  the  total  amount  of  calls  in  one  year  had  been 
made  within  that  period.** 

3q   4 
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▼. 
Caiimoti. 
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. *        evident.     Companies  have  no  means  of  knowing  whe- 

^»oN  lUiiway "  ^^^^  ^^^  holders  of  their  shares  are  infants  or  married 

women.  And  stat.  8  &  9  VicL  c.  16.  s.  19.  expressly 
recognizes  the  holding  of  shares  by  minors,  for  it  en- 
acts that  ^^  if  any  shareholder  be  a  minor  be  may  vote 
by  his  guardian."  As  to  the  last  plea,  the  question  is 
only  whether  the  defendan:  has  ratified  his  registration 
as  a  shareholder,  which  took  place  when  he  was  ao 
infant*  As  he  has  had  the  benefit  of  the  contract,  this 
appears  to  be  beyond  a  doubt. 


Crompton^  contra.  It  is  an  old  doctrine  that  the  pro- 
Tisions  of  an  act  of  parliament  will  be  held  not  to  apply 
to  infants,  when  they  create  liabilities  to  which  at  com- 
mon law  infancy  would  be  an  answer.  If  this  were  a 
company  merely  constituted  by  deed,  it  is  clear  that 
an  infant  would  not  be  liable.  The  rule  laid  down  in 
Bassefs  Case  (a),  that  ^^  an  infant  in  all  things  which 
sound  to  his  benefit,  shall  have  favour  and  preferment 
in  law  as  well  as  another  man,  but  shall  not  be  pre- 
judiced by  any  thing  to  his  disadvantage,"  answers  any 
argument  which  may  be  derived  from  such  contracts 
being  for  the  defendant's  presumed  benefit:  and  the 
same  doctrine,  as  to  the  exemption  of  infants,  is  laid 
down  in  the  dicta  upon  the  construction  of  statutes  re- 
garding them,  in  Stowel  v.  Lord  ZoucA  (6).  In  Chappie 
V.  Cooper  (c)  the  infant  widow's  contract  for  the  funeral 
expenses  of  her  husband  was  upheld  simply  on  the 
ground  that  it  was  taken  to  be  concerning  necessaries 
for  a  persona  conjuncta  with  herself. 


[a)  Dyer,  136  a,  137  a. 
(ci   13  3f.  ^  /r.  252. 


(&)   Phxpd.  353.  363,  364. 
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T  J.  Bayleifj  in  reply,  was  stopped  by  the  Court.  QuecfCt  Bench, 

1847. 


ord  Denman  C.  J.     I  entertain  no  doubt  in  this  Cork  and  Bam- 

DOM  Railway 

.  A  shareholder  is  liable  to  the  Company  for  calls,  Company 
is  character  of  shareholder.  The  question  is  whether  Caicmotx. 
fact  of  his  infancy  at  the  date  of  his  being  registered 
I  shareholder,  or  of  the  calls  being  made,  alone, 
roys  the  liability :  and  I  am  clearly  of  opinion  that 
3es  not ;  a  shareholder  being  liable  as  such.  And 
nfant,  by  the  express  words  of  the  act  of  parliament 
ipable  of  becoming  a  shareholder. 

^ATTESON  J.  There  is  no  doubt  of  the  general 
I  at  common  law,  that  a  contract  by  an  infant 
r  be  valid  to  his  advantage  and  not  to  his  disad- 
tage.  But  the  question  here  in  my  opinion  arises 
>lly  on  Stat.  8  &  9  Vict.  c.  16.  and  the  Company's 
An  infant  must  be  liable  for  calls  lawfully  made, 
ause  every  shareholder  is  expressly  made  liable. 

Coleridge  J.  I  do  not  undertake  to  decide  whether 
bareholder  can  be  sued  while  still  an  infant.  That 
istion  remains  open.  But  I  think,  if,  having  been 
istered  while  an  infant,  he  remains  a  shareholder 
irwards,  he  is  clearly  liable,  and  this  whether  the 
is  were  made  during  or  since  his  infancy. 

Erle  J.  The  act  of  permitting  his  name  to  continue 
istered  is  in  my  opinion  a  ratification. 

Judgment  for  plaintiff  (a). 

(a)  Reported  by  H,  Mcrivale,  Esq. 
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Wkdmetdojff 
July  7tb. 


Hulls  against  Lea. 


An  attorney       T\£BT  foF  work  and  labour  as  an  attorney:  ooudU 

admitted  in  one    -^-^  ^  .  j         i  i  •■ 

of  the  Superior  lOF  money  paid  and  lent,  and  on  an  accoont  staled, 

(aitice  staTJe  &  Plea,  that  the  action  was  commenced  after  the  passiog 

liIiTxL^ln^  of  Stat  6  &  7  Vict.  c.  73.,  and  that   the  same  b  now 

action  for  bit  maintained  by  plaintiff  airainst  defendant  for  the  re* 

costs  in  pro-  ^     r  -o 

ceedings  carried  covefv  of  certain    fecs,    charges    and    disbarsemeoti 

on  in  another  ^  ^'    ^  °  ^ 

court  in  which    claimed  by  plaintiff  to  be  due  to  him  from  defendant 

he  Is  not  ad- 

for  and  on  accoont  of  the  prosecuting  and   defendii^ 


mitted,  in  the 
name  of  at- 
torneys of  the 
latter. 


by  plaintiff  for  defendant  of  certain  actions  in  the  Court 
of  Exchequer  at  Westminster^  and  in  no  other  court,  in 
the  name  of  certain  other  persons,   to   wit,  Messrs. 
Nicholls  and  Dqylej  and  Henry  Duncalfe  Ssuhbunf^  then 
duly  admitted  and  entitled  to  act  and  practice  as  at- 
torneys of  the  said  Court,  as  agents  of  the  pUuntiff  in 
that  behalf;  and  for  no  other  cause  or  consideratioQ 
whatsoever.     That  the  said  actions  were  prosecuted 
and  defended  as  aforesaid  after  the  passing  of  the  said 
act  of  parliament :  and  that  the  plaintiff  himself  was  not 
plaintiff  or  defendant  in  any  of  such  actions :  and  that 
plaintiff,  although  he  was,  at  the  time  of  prosecuting 
and  defending  the  said  action,  duly  admitted,  aooording 
to  the  laws  in  force  before  the  passing  of  the  said  statute, 
as  an  attorney  in  and  of  the  Courts  of  Queen's  Bench 
and  Common  Pleas,  was  not  admitted  in  the  said  Court 
of  Exchequer.     Verification. 

General  demurrer.  Ground  of  demurrer,  that  the 
plaintiff,  being  an  attorney  of  the  Queen's  Bench,  and 
having  conducted  defendant's  business  in  the  names  of 
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leys  of  the  Exchequer  as  his  agents,  is  entitled  to  Queen'g  Bench. 
er  in  the  present  action.    Joinder.  * 

HulYa 

T. 

e  case  was  argued  in  this  vacation  (a)  by  Hayes  for         ^>*^ 

•laintiff,  and  Dcmling  Serjt  contriL      Goodner  v. 

(&),  Jones  V.  Jones  {c)j  Latham  v.  Hyde  {d)^  Med^ 

oft  V.  Holbrooke  (tf),  Vincent  v.  HoU  (gf).   Attorney 

^al   V.   Malin  {h)j   In  re  Hodgson  and  Itoss  (i), 

s&y  V.  Warren  (k)j  were  cited  in  reference  to  the 

ice  under  former  statutes.     But    the    main  ar- 

nts  turned  on  the  provisions  of  stat.  6  8c  7  Vict. 

.  and  are  noticed  in  the  judgment. 

Cur.  adv.  vidt. 

rd  Denman  C.  J.  now  delivered  the  judgment  of 

lourL 

lis  was  an  action  on  an  attorney's  bill  of  costs. 

Lordship  then  stated  the  plea.)  And  the  ques- 
8  neatly  raised,  whether  an  attorney,  of  the  Queen's 
b  or  Common  Pleas  only,  can  recover  for  work 

by  him  in  the  Court  of  Exchequer  through  the 
;y  of  an  attorney  of  the  last  named  Court* 
lis  privilege,  by  which  an  attorney  of  one  court 
practise  in  another  court,  in  which  he  is  not  ad- 
d,  in  the  name  of  an  attorney  of  that  other  court, 
riven  by  Stat  2  6.  2.  c.  2S.  5. 10.  in  express  terms; 
by  Stat.  7  fF.  4.  &  1  Vict.  c.  56.  s.  4.  an  attorney 

Jufy  5th.     Before  Lord  Denman  C.  J.,  Pattesorh  Coleridge  and 

I. 

3  Dowl.  P.  a  424.  (c)  2  J/.  I-  W.  323. 

I  a  f  M.  128.  i  S.as  Tyrwhiti,  143. 

1  H.  BL  50.  (g)  4  Taunt.  452. 

2  Cro.  4-  J.  500.,  S.  C.  2  Tyrwh.  51 2.         (t)  S  A.  ff  E.  224. 
Cro.  Cor.  139. 
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*        in  another  court  in  wbich  be  was  not  admitted.    Bot 

HuLM  s^aj^  1  &  2  Vtct.  c.  45.  s.  3.  confines  it  to  sucb  attomejrs 
L*A*  as  shall  sign  the  roll  of  the  court  in  which  they  are 
practise.  The  whole  of  the  last  named  act,  bowefCTi 
as  well  as  this  enactment  in  the  two  former,  is  repealed 
by  the  general  act  6  &  7  VicL  c.  78. :  and  we  are  to 
inquire  whether  any  provision  of  this  general  act  pie- 
vents  the  present  plaintiff  from  recovering  on  this  bill: 
and  the  meaning  of  the  words  of  sect.  85  which  are 
supposed  to  do  so^  **  in  case  any  person  shall  in  his 
own  name  or  in  the  name  of  any  other  person  soe  oQt 
any  writ,"  &c.  *'  in  any  court "  **  without  being  ad- 
mitted and  enrolled  as  aforesaid,"  he  shall  not  recover 
his  costs,  must  be  sought  in  what  had  been  antecedendy 
enacted  by  that  statute  respecting  the  admission  aod 
enrolment  of  attorneys. 

The  2nd  section  is  here  directly  referred  to.  ^  No 
person  shall  act  as  an  attorney,"  **  unless  such  persoo 
shall  have  been  admitted  and  enrolled  and  otherwise  duly 
qualified  to  act  as  an  attorney,"  ^^  pursuant  to  the  direc- 
tions and  regulations  of  this  act,  and  unless  sucb  penoo 
shall  continue  to  be  so  duly  qualified  and  on  the  roll  at 
the  time  of  his  acting"  as  such  attorney.  Bot  the 
plaintiff  appears  by  the  plea  itself  to  be  duly  admitted 
according  to  the  statute  as  attorney  of  the  two  Gnirts 
of  Queen's  Bench  and  Common  Pleas,  and,  therefore, 
has  the  general  capacity  to  practise  as  an  attorney. 

The  27th  section  applies  to  persons  duly  admitted, 
as  attorneys  of  any  one  superior  court,  to  practise 
in  any  other  court,  and  permits  them  to  do  sCf 
**  upon  signing  the  roll  of  such  other  Court*  This 
the  plaintiff  has  not  done ;  and,  therefore,  he  could  not 
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have  practised  in  the  Exchequer  in  his  cnon  name.     No   Queen*s  Bench. 

provision  has  been   made  for  the  precise  position  in * 

which   he  stands  :  but  the  S5th  section  contemplates         Holls 
the  practising  by  one  person  in  the  name  of  another,  L^^ 

and  allows  him  to  recover  his  costs ;  a  privilege  of  little 
or  no  value,  if  his  being  on  the  roll  of  the  Court  is 
necessary  to  enable  him  to  practise  in  it;  for  then  he 
could  practise  there  in  his  own  name. 

It  may  be  observed  that  the  first  section  of  stat.  2  G.  2. 
c.  23.  requires  every  attorney  to  be  admitted  and  en- 
rolled in  such  of  the  courts  where  he  shall  act  as  an 
attorney :  therefore  the  10th  section  was  necessary  to 
enable  him  to  act  in  the  name  of  another  attorney  in  a 
court  in  which  he  was  not  himself  admitted.  But  the 
present  act,  6  &  7  Vtcl.  c.  73.  s.  2.,  has  not  the  words 
**  in  such  of  the  courts  where  he  shall  act  as  an  at- 
torney," but  prohibits  an  attorney  to  practise  unless  he 
is  admitted  and  enrolled  and  otherwise  duly  qualified 
to  act  as  an  attorney,**  ''  pursuant  to  the  directions  and 
regulations  of  this  act :  "  which  words  being  general,  it 
was  probably  thought  unnecessary  to  have  an  express 
clause  to  enable  an  admitted  attorney  of  one  court  to 
practise  in  another  court  in  the  name  of  an  admitted 
attorney  of  that  Court,  although  it  was  necessary  to 
provide  for  his  practising  in  his  own  name  in  such  other 
Court. 

The  result  is,  that  the  plaintiff,  being  duly  admitted  and 
enrolled  in  the  Queen's  Bench,  and  having,  in  the  name 
of  an  attorney  in  the  Exchequer,  sued  out  writs  in  that 
Court,  is  under  no  disability  with  respect  to  the  reco- 
very of  his  bill  of  costs. 

Judgment  for  plaintiff  {a). 

(a)  Reported  by  H.  Merimle,  Esq. 
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pressed  your  intention  to  take  legal  measures  against  QueerCg  Bench. 
me  unless  the  ensuing  quarter  rent  were  paid  on  the      *•         *•' 
very  day  commencing  the  quarter.     1  consider  such  a      NicKiLLt 
step  would  be  harsh ;  and  under  present  circumstances    Athbmtovb. 
it  would  be  utterly  useless.     It  will  probably  be  six 
months  before  I  can  finally  leave  Scotland^  as  the  greater 
part  of  my  business  connexion  lies  in  this  country.     I 
trusty  however,  that  you  may  be  able  to  let  the  rooms 
to  some  other  person,  and  on  better  terms. 

«  E.  Athcr^oner 

On  29th  September  J  1844,  the  plaintiff,  without  any 
further  communication  with  the  defendant,  let  the  room 
in  question,  together  with  some  others,  to  a  Mr.  Bullock, 
for  three  years  from  that  day,  at  120/.  a  year,  payable 
quarterly  in  advance.  Mr.  Bullock  paid  the  first  two 
quarters,  but  subsequently  became  insolvent  The 
present  action  was  then  brought,  claiming  from  the  de- 
fendant the  four  quarters'  rent  from  September  1st,  1844, 
to  September  1st,  1845,  under  the  agreement  oi 'February, 
1844;  but  credit  was  given  to  the  defendant  for  the 
first  two  quarters'  rent,  which  the  plaintiff  bad  received 
from  Bullock. 

Wightman  J.  left  it  to  the  jury  to  say  whether  the 
plaintiff  agreed  to  the  terms  offered  by  the  defendant  in 
his  letter  of  11th  September,  and  accepted  Bullock  as  his 
tenant  in  substitution  and  discharge  of  the  defendant. 
The  jury  found  that  the  plaintiff  did  accept  Bullock  as  • 
his  tenant  in  discharge  of  the  defendant.  Verdict  for 
the  plaintiff,  under  the  direction  of  the  learned  Judge, 
on  the  first  issue,  for  the  defendant  on  the  other  issues, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  himself  for  50/.,  on  either  or  both  the  other  issues. 

A  rule  nisi  having  been  accordingly  obtained, 
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BramweUf  in  this  term,  shewed  cause  {a).  The  teotnt 
has  by  writing  consented  to  the  reletting  of  the  pre- 
mises ;  and  the  landlord  has  relet  them :  and  the  ques- 
tion isy  whether  the  landlord  can  still  maintain  this 
action.  In  the  first  place,  this  is  a  surrender  by  act 
and  operation  of  law,  on  the  principle  recognized  in 
Thomas  v.  Cook  (J),  Walker  v.  Richardson  (c),  Refoe  t. 
Bird  {d)j  and  Bees  v.  Williams  (e) :  and  Thomas  ▼.  Cook  (i) 
was  treated  as  a  case  of  authority  in  Doe  dem.  HvU  t. 
Wood  {g).  It  is  true  that  in  Lyon  v.  B£ed  (h)  a  doabt 
bad  been  previously  cast  by  the  Court  of  Exchequer  oa 
the  authority  of  Thomas  ▼.  Cook  {b)  and  Walker  r. 
Richardson  (c)..  But  it  is  said  (p.  309)  that  perlups 
the  former  "  case  itself,  and  others  of  the  same  de- 
scription, might  be  supported  upon  the  ground  of 
the  actual  occupation  by  the  landlord's  new  teniots^ 
which  would  have  the  effect  of  eviction  by  the  landloni 
himself  in  superseding  the  rent  or  compensation  for 
use  and  occupation  during  the  continuance  of  that 
occupation."  If  so,  the  defendant  here  has  been 
evicted,  and  is  entided  to  succeed  on  that  issue.  {Pa^ 
ieson  J.  How  could  there  be  an  eviction,  if  the  de- 
fendant assented?]  If  there  was  no  surrender,  the 
plaintiff  could  justify  his  putting  in  a  new  tenant  ooly 
on  the  ground  of  leave  and  licence :  but  no  such  leave 
was  given ;  for  the  letter  which  must  be  relied  upon  as 
shewing  it  was  conditional  on  the  plaintiff's  allowing 
the  defendant  to  give  up  the  tenancy. 


(a)  Majf  25th.     Before  Lord  Denman  C.  J.,  Patteson^  Wi^ktmgn  aad 
Erie  3 u 

(6)  2B,^  Aid,  119.  (c)  2  Af.  j-  W.  882. 

(rf)  IC.M.^  R,  SI. ;  S.C.  A  Tyr,  612. 

{e)  2  C.  3/.  ^  R.  581, ;   S.  C,  l^yr-  *  G-  23. 

(g)  14  M.  i  W.  682.  (A)  13  3f.  flr  r.  285. 
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But,  in  addition  to  this,  the  letter  of  II th   September  Qvem'i  Bench. 
was  itself  sufficient  to  surrender  the  term,  under  stat 
29  C.  2.  c.  S.  5. 8.     No  particular  form  of  words  is  ne-       Nicklm 
cessary  where  the  intention  is  manifest ;  Farmer  dem.    Athimtok*. 
Earl  V.  Sogers  (a). 

Wahon  and  Hugh  Hilly  contrL  1.  This  is  no  surrender 
by  operation  of  law.  That  is  defined  in  Lyon  v.  Reed  (b) 
to  be  **  an  act  done  by  or  to  the  owner  of  a  particular 
estate,  the  validity  of  which  he  is  estopped  from  dis- 
puting, and  which  could  not  have  been  done  if  the  par- 
ticular estate  continued  to  exist.''  Therefore,  as  the 
Court  goes  on  to  shew,  the  intention  of  the  parties  has 
nothing  to  do  with  it.  That  the  particular  tenant 
^'  agrees  to  an  act  done  by  the  reversioner  is  not  suffi- 
cient." This  case,  and  the  authorities  cited  in  Com. 
Dig.  Surrender^  (I  1.)  and  (I  2.\  fully  bear  out  the 
proposition ;  and  the  principles  established  by  those 
BUthorities  must  be  looked  to  as  fixing  the  principle  of 
surrender  by  operation  of  law,  rather  than  modern 
cases,  the  earliest  going  no  farther  back  than  1812. 
A  mere  naked  consent  by  the  defendant  is  no  estoppel : 
to  which  point  Strnjl  v.  Heath  (c)  is  cited.  [Patteson  J. 
referred  to  Gore  v.  Wright  (rf).]  There,  the  agreement 
was  specially  pleaded  to  an  action  of  debt  for  rent,  as  a 
contract  by  the  plaintiff  to  forego  the  rent.  2.  Nor  is  the 
letter  a  surrender  in  writing.  That  no  particular  form 
of  words  is  necessary  to  constitute  a  surrender  under  the 
Statute  of  Frauds  is  true :  but  the  words  must  imply 
an  immediate   surrender:   here,  nothing  of  the  kind 

(a)  2  Wilt.  26.  (ft)  IS  ilf.  4f  W,  806. 

(c)  CaHkew,  1 10.     See  Bro.  Ab.  tit.  Surrender,  pi.  48. 
(rf)  8^.  J-£.  lis. 

VOL.  X.    N.  S.  3  R 


948 


Q.B.   [TRINITY  TERM, 


Vohtme  X 
[1847.] 

Kjccblls 

ATHSmflTONS. 


appears  in  the  letter,  but  a  mere  request  to  the  land- 
lord to  relet,  which  is  obviously  inconsistent  with  its  cod- 
taining  an  immediate  surrender ;  Weddall  v.  Capet  (a\ 
And  Doe  dem.  Murrell  v.  Milward  (b)  and  Doe  deau 
Johnstone  v.  Hudlestone  [c)  equally  shew  that  these  pro- 
spective words  do  not  constitute  a  surrender.  S.  Neither 
can  the  putting  in  a  new  tenant  be  regarded  as  an  evic- 
tion by  the  landlord,  the  defendant  himself  having  ex- 
pressly assented  to  it. 

Undoubtedly  Thomas  v.  Cook  {d)  can  hardly  be  dis- 
tinguished from  this  case ;  but  that,  as  far  as  regards 
the  points  in  question,  must  be  considered  as  overmled, 
and  rightly,  by  Lyon  v*  Beed  (e). 

Cur.  adv.vdt. 


Lord  Denman  C  J.  now  delivered  judgment 
In  this  case,  the  defendant  being  the  lessee  in  posses- 
sion of  the  premises,  the  plaintiff,  his  landlord,  widi  his 
consent,  let  them  to  a  new  tenant,  and  put  him  in  pos- 
session, and  discharged  the  defendant  from  hb  liability 
as  tenant 

The  Judge  who  tried  the  case  held  that  these  bets 
constituted  a  surrender  by  operation  of  law,  and,  there- 
fore, a  defence  against  the  plaintiff's  claim  for  rent. 
The  correctness  of  that  holding  has  been  brought  into 
question  before  us  in  consequence  of  the  opinion  ex- 
pressed by  the  Court  of  Exchequer  in  Lffon  y.Beed{e)\ 
but  we  are  of  opinion  that  it  is  correct.  If  the  ex- 
pression ^^  surrender  by  operation  of  law  "  be  properly 
^^  applied  to  cases  where  the  owner  of  a  particular 
estate  has  been  party  to  some  act,  the  validity  of  which 


(6)  SM.^  IF,  328. 
{d)  3  B.^jnd.l\9. 


G,  49a 

(c)  4  ^.  ^  C  932. 

(O  13  If.  4t  r.  8S5.  3Q5-9ia 
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he  is  by  law  afterwards  estopped  from  disputing,  and   Q««?»'«  Bench. 

which  would  not  be  valid  if  his  particular  estate  had 

continued,''  it  appears  to  us  to  be  properly  applied  to       Nickells 

the  present.     As  far  as  the  plaintiflT,  the  landlord,  is  con-    Atherstome. 

cemed,  he  has  created  an  estate  in  the  new  tenant  which 

he  is  estopped  from  disputing  with  him,  and  which  is 

inconsistent  with  the  continuance  of  the  defendant's  term. 

As  far  as  the  new  tenant  is  concerned,  the  same  is  true. 

As  far  as  the  defendant,  the  owner  of  the  particular 

estate  in  question,  is  concerned,  he  has  been  an  active 

party  in  this  transaction,  not  merely  by  consenting  to 

the  creation  of  the  new  relation  between  the  landlord 

and  the  new  tenant,  but  by  giving  up  possession,*  and 

so  enabling  the  new  tenant  to  enter. 

If  the  defendant  cannot  technically  be  said  to  be 
estopped  from  disputing  the  validity  of  the  estate  of  the 
Dew  tenant,  still,  according  to  the  doctrine  of  Pickard 
V.  Sears  (a),  he  would  be  precluded  from  denying  it  with 
effect ;  and  the  result  is  nearly  the  same  as  an  estoppel. 
If  an  act  which  anciently  really  was,  in  contemplation 
of  law,  and  has  always  continued  to  be,  an  act  of  ^'  no- 
toriety, not  less  formal  and  solemn  than  the  execution 
of  a  deed,  such  as  livery,  entry,  acceptance  of  an  estate, 
and  the  like  (&),"  be  required  as  requisite  for  a  surrender 
by  operation  of  law,  and  if  the  acts  of  the  three  parties 
are  regarded  together,  this  requisite  is  here  found.  In- 
deed the  notoriety  is  essentially  greater  than  that  which 
accompanies  a  parol  redemise  between  the  same  land- 
lord and  tenant,  which  is  a  clear  surrender  by  operation 
of  law.  In  the  present  case  three  are  concerned,  and 
there  is  an  actual  change  of  possession :  in  the  other, 

(a)  6  A.^  E,  469. 

(h)  Lyon  ▼.  Beed^  IS  M,  ^  W,  SOd. 
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by  operation  of  law,  than  to  allow  either  party  to  de-  Queen's  Bench. 

r  1847-1 
feat  the  agreement  by  alleging  the  absence  of  written      ^ 

evidence.  Although  we  do  not  assent  to  the  observ-  Nickelu 
ations  upon  the  line  of  cases,  from  Thomas  v.  Cook  {a)  Aihirstomi. 
downwards,  in  the  learned  and  able  judgment  given 
in  I^on  V.  Reed{b\  we  wish  to  express  our  entire 
concurrence  in  the  decision  of  that  case.  The  ques- 
tion there  was  not  upon  the  estate  of  the  tenant  in 
possession  of  the  premises,  but  upon  the  title  of  the 
plaintiff  as  assignee  of  the  reversion ;  whether  a  lease  of 
the  reversion,  granted  to  Ord  and  Planta  in  1812,  for 
ninety  nine  years,  could  be  presumed  to  be  surrendered, 
from  the  fact  that  such  lease  was  found  among  the 
deeds  of  the  tenant  in  fee,  who  had  granted  in  1814  a 
term  in  the  reversion  to  Osborne  and  Burt,  through 
whom  the  plaintiff  claimed.  There  was  no  change  in 
the  possession  of  the  land.  No  actual  change  in  the 
possession  of  the  reversion  could  be  made  apparent; 
and  the  facts  stated  lead  to  the  conclusion  that  Ord  and 
Planta  did  not  know  of  the  demise  to  Osborne  and 
Burt ;  but  the  probability  is',  that  the  term  in  them  as 
trustees  had  been  forgotten  at  the  time  when  their  con- 
currence was  requisite  for  the  new  lease. 

As  the  defendant  is  entitled  to  our  judgment  on  this 
point,  it  is  not  necessary  to  consider  the  effect  of  his 
letter  as  evidence  of  a  surrender. 

Rule  discharged  (c). 

(a)  2B,^AUL  119.  (6)  13  M,  ^  W.  285. 

(tf)  Reported  by  H.  Merivale,  Esq. 

See  Note  to  Doe  dem,  Christnuu  ▼.  Oliver,  3  SmUh*i  Lead.  Co,  459  a., 
459 1.  (3d  ed.);  and  Creagh  ▼.  Blood,  3  Jones  ^  Latouehe,  133,  there 
cited. 
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Ellis  and  Others  against  Russell  and  Others. 

Defendants,        A  SSUMPSIT  for  monej  had  and  received  by  de- 

on  whose  -tm  r      i   •     •«• 

petition  a  fiat  in  fendants  to  the  use  of  plaintiK^  as  assignees  of 

issued,  received  Vardy  a  bankrupt,  after  his  bankruptcy  and  after  piaiii- 

a  payment  from     'o^   %  i  • 

thVbankrupt.     ^^^^  became  his  assignees- 

TbSm^^e        Pl«^     Non  assumpsit     Issue  thereon. 

in  the  pound  x^e  cause  was  tried,  before  Tindal  C.  J.,  at  iheSteT- 

than  his  other  '  '  ^ 

creditors.    The  fordshire  Summer  assizes  1844,  when  a  special  verdict 

fiat,  not  having 

been  proceeded   was  taken.   The  following  were  the  material  facts  foaiid. 

in,  was  an- 
nulled; and  In  November  1840,  one  of  the  defendants,  SusseD,  on 

issued  on  the  behalf  of  himself  and  the   other  defendants,  hit  a>- 

creditor  whose  Partners,  being  creditors  of  Fartfy  to  the  amount  of 

b^forTSe**"!  500/.,  filed  an  affidavit  of  debt  in  the  Bankruptcy  Court, 

rnent  made  to  and,  on  3d  December*  they  served  him  with  such  affi- 

defendants. 

Held:  That   davit,  and  notice  to  pay,  under  staL  1  &  2  Ftd.  c,  UOi 

this  payment 

was  an  act  of  s.  8.  Vardy  did  not  within  twenty  one  days  after  sodi 
within  Stat.  service  either  pay  or  find  security,  or  give  a  bond,  as 
J.  8.,  on  which  i*cquired  by  the  above  mentioned  section.  On  51st 
!u!tdL^iV,rn"  December  1840,  the  plaintiff,  Ellis,  who  was  also  t 
that,  as  no  per-    creditor  of  Vardv  at  the  time  of  the  service  of  such 

son  had  been^  "^ 

appointed  by      affidavit  and  notice,  and  default,  sued  out  a  fiat  aeaiost 

the  Commis-  *^ 

sioners,  under     him.     On  SOth  January^  1841,  this  fiat  was  annulled 

that  section,  to  ,  , 

whom  the  on  the  petition  of  defendants,  who  sued  out  a  secood 

money  paid  was    ^  irii«i  ^^  i*-if  j 

to  be  returned  fiat  ou  the  followmg  day.  On  1 7th  February y  1841,  de* 
tifc  assignees  of  fendauts  and  Vardy^  well  knowing  all  the  premises, 
wertf  emid^  to  ^g**^^^  ^^^^  ^"  action,  which  had  been  commenced  bj 
recover  it  them  against  him,  for  their  said  debt,  before  filing  the 

above  mentioned  affidavit,  should  be  compromised,  on 


XI.  VICTORIA.  953 

the  terms,  that  Vardy  should  immediately  pay  them  Q«a»i*<  Bench, 

1847 
250/.  in  part  payment  of  their  debt;  that  he  should  also  * 

pay  their  costs  of  action  and  of  the  fiat  three  days  after  ^"'" 
bill  delivered ;  and  that  he  should  consent  to  a  Judge's  Rossbli. 
order  to  pay  the  residue  of  his  debt  by  two  instalments 
at  nine  and  twelve  months*  On  the  same  day  Vardy 
paid  them  250/*  accordingly,  and  25/.  for  costs.  By 
means  of  these  payments  the  defendants  received  more 
in  the  pound  than  Vardy^s  other  creditors.  On  9th 
September  1842,  the  fiat  last  issued  was  duly  annulled 
on  the  petition  of  Ellis^  who  continued  to  be  a  cre- 
ditor for  his  debt  aforesaid :  and  he  on  the  same  day 
sued  out  another  fiat.  In  pursuance  of  this  last  fiat 
Vardy  was  in  the  same  month  duly  declared  bankrupt; 
and  IMis  and  the  other  plaintiffs  were  duly  appointed 
assignees.  ^^  But  whether  or  not  upon  the  whole 
matter''  &c. 

The  case  was  argued  during  the  last  term  (a)  by 

Ccfwlingy  for  the  plaintiffs,  and  Lusk^  for  the  de- 
fendants. The  following  authorities ;  Ledbetter  v.  Salt{b\ 
Ex  parte  Browne  (c),  Rose  v.  Main  {d\  Davis  v.  Hold" 
ing  {e\  and  Bekher  v.  Sambaume  (g) ;  were  cited  during 
the  argument,  a  further  report  of  which  is  rendered 
unnecessary  by  the  judgment  of  the  Court. 

Cur.  adv.  vidt. 

Lord  Denman  C.  J.,  in  this  vacation  {June  26th), 
delivered  judgment 

(a)  June  8th.     Before  Lord  Denman  C.  J.,   PaJtteton,  Coleridge  and 
ErIeJu 

(Jb)  4  Bing.  6S3.  (c)  15  Vet.  472. 

id)  I  Bing.  N.  C.  357.  (e)  U  A.  i  E.  710. 

ig)  6  Q.A414. 
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When  the  facts  and  dates  in  this  case  are  attentifdf 
considered,  it  will  be  found  that  the  questions  in  it  are 
reduced  to  one. 

An  affidavit  was  filed  by  the  defendant  2Zuss00  against 
the  bankrupt  under  stat.  1  &  2  VicL  c  1 10.  5. 8.,  of  which 
notice  was  given  on  the  dd  of  December  1840.  The  re- 
qubites  of  that  statute  were  not  complied  with  by  the 
bankrupt;  therefore,  on  the  twenty-second  day  after  no- 
tice  of  the  affidavit,  an  act  of  bankruptcy  was  committed, 
provided  a  fiat  were  issued  within  two  months.  On  die 
Slst  of  December  a  fiat  in  bankruptcy  was  issued  on  the 
petition  of  the  plaintiff  £//»,  who  had  then  a  sufficient 
petitioning  creditor's  debt.  That  fiat  was  annulled  oo 
the  dOth  o(  January  on  the  petition  of  the  defendants, 
they  being  the  parties  who  had  filed  the  affidavit,  and 
were  entitled  to  preference  as  petitioning  creditors, 
They  issued  a  second  fiat  on  the  Slst  January^  grounded 
on  the  act  of  bankruptcy  under  stat.  1  &  2  Vici.  c  IIO. 
But  that  fiat  was  not  proceeded  in,  and  was  afterwards 
annulled  on  the  9th  o( September  1842,  on  the  petition  of 
the  plaintiff  Ellis.  On  that  same  day  a  third  fiat  issued, 
on  the  petition  of  the  plaintiff  Ellis,  he  continuing  to 
be  a  creditor  as  he  was  in  December  1 840 ;  and  under 
that  fiat  the  plaintiffs  were  chosen  assignees.  Now  that 
fiat,  not  being  sued  out  within  two  months  of  the  twen^ 
one  days  from  the  notice  of  the  affidavit  made  under 
1  &  2  FicL  c,  110.,  cannot  be  supported  on  the  ground 
that  non-compliance  with  the  requisites  of  the  statute  in 
respect  of  that  affidavit  was  an  act  of  bankruptcy,  unless 
the  mere  fact  of  a  fiat  (although  afterwards  annulled) 
having  issued  within  two  months  constitutes  an  act  of 
bankruptcy  for  ever  and  for  all  purposes,  or  unless  the 
third  fiat  can  be  connected  with  and  treated  as  a  sort 
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of  continuation  of  the  first ;  neither  of  which  proposi-   Queen's  Bench. 

1847. 
lions  seems  to  us  to  be  tenable.     But,  as  our  judgment * 

proceeds  on  other  grounds  in  favour  of  the  plaintifTs,         ^^"* 

those  propositions  need  not  be  absolutely  decided  upon.        RusscLt. 

It  appears,  however,  that,  whilst  the  second  fiat  was 

iu  force,  although  not  acted  upon,  the  defendants,  on 

whose  petition  it  had  issued,  on  the  i7th  of  February 

1841,  received  from  the  bankrupt,  both  parties  being 
well  aware  of  the  fiat,  the  sum  of  250/.  in  part  payment 
of  their  debt,  and  25L  for  the  costs  of  an  action  which 
had  been  commenced,  and  did  thereby  receive  more  in 
the  pound  than  the  other  then  creditors  of  the  bank- 
rupt. This  payment  constituted  a  plain  and  undoubted 
act  of  bankruptcy  under  the  statute  6  6.  4.  c.  16.  s.  8. ; 
and  upon  this  act  of  bankruptcy  the  fiat  issued  by  the 
plaintifi*  Ellis  on  the  9th  of  Sq)tember  1842  is  clearly 
sustainable ;  for  the  statute  SSaG  Vict.  c.  122.  s.  7.)  which 
limits  the  time  for  issuing  a  fiat  upon  such  an  act  of 
bankruptcy  to  one  year  after  the  payment  of  the  money, 
did  not  come  into  operation  till  the  11th  of  November 

1842,  after  the  present  fiat  had  issued. 

Now  this  action  is  brought  by  the  assignees  to  re- 
cover the  sums  so  paid,  as  money  had  and  received  to 
the  use  of  the  assignees ;  and,  according  to  the  general 
course  and  operation  of  the  Bankrupt  Laws,  there  is 
no  doubt  that  they  might  be  so  recovered,  in  the  same 
manner  as  sums  paid  by  way  of  fraudulent  preference, 
such  preference  constituting  an  act  of  bankruptcy,  are 
constantly  recovered,  the  petitioning  creditor's  debt 
existing,  as  it  did  here,  before  the  payment.  But  in 
this  case  it  is  said  that  the  general  course  and  opera- 
tion of  the  Bankrupt  Laws  will  not  entitle  the  plaintiffs 
to  recover,  because  the  same  section,  6  G.  4.  c.  16.  5.  8., 
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which  constitutes  the  act  of  bankruptcy,  provides  thst 
<<  every  person  so  receiving  such  moneyy  gift,  deliTery, 
satisfaction  or  security  as  aforesaid,  shall  forfeit  his 
whole  debt,  and  also  repay  or  deliver  up  such  monej, 
gift,  satisfaction  or  security  as  aforesaid,  or  the  foil 
value  thereof,  to  such  person  or  persons  as  the  commit 
sioners  acting  under  such  original  commission,  or  anj 
new  commission,  shall  appoint  for  the  benefit  of  the 
creditors  of  such  bankrupt ; "  and  the  present  plaintifi 
have  not  been  so  appointed  in  this  case  to  sue  for  tbe 
money ;  and  the  case  of  Belcher  v.  Samboume  (a)  wis 
cited  as  an  express  authority  on  this  point.  In  that  cise, 
however,  the  fiat  was  grounded  and  supported  on  an 
act  of  bankruptcy  long  subsequent  to  tbe  payment  of 
the  money  sought  to  be  recovered,  and  not  on  tbe  act 
of  bankruptcy  arising  from  the  payment  itself.  The 
point  in  the  present  case  was  not  raised ;  why  it  was 
not,  does  not  appear.  Very  probably  it  was  because 
tbe  petitioning  creditor's  debt  on  which  the  fiat  issued 
became  due  subsequent  to  the  payment  in  question, 
whereas  here  it  was  due  long  before.  And  this  circum- 
stance may  furnish  a  clue  to  the  meaning  of  the  latter 
part  of  the  8th  section  of  6  G.  4.  r.  16.,  which  appears 
to  have  been  intended  to  reach  those  cases  to  which  tbe 
general  course  and  operation  of  the  Bankrupt  Lavi 
would  not'apply,  namely,  where  the  assignees  could  not 
sue  by  reason  of  the  date  of  the  petitioning  creditor's 
debt,  or  by  reason  of  having  themselves  or  one  of  tbem 
received  the  payment  in  question,  or  other  reasons  wbich 
may  easily  be  suggested,  and  yet  it  was  fit  and  proper  that 
the  sum  so  paid  should  be  recovered  for  the  general 


(a)  6  (LB.  414. 
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RUMBLL. 


body  of  creditors.     It  does  not  however  follow  that,   Qneen^i  Bench. 

.                                                                              1847. 
where  there  is  no  necessity  for,  and  therefore,  in  fact,  ' 

DO  such  special  interference  and  appointment  by  the 
commissioners  of  a  person  to  sue  for  the  money,  the 
assignees,  who  have  the  power  under  the  general  course 
and  operation  of  the  Bankrupt  Laws,  may  not  them- 
selves sue  for  and  recover  it ;  otherwise  the  creditors 
to  whom  it  undoubtedly  belongs  might  be  deprived  of 
it. 

We  are  clearly  of  opinion  that  the  assignees  may 
recover  under  the  circumstances  of  this  case,  the  pay- 
ment itself  being  an  act  of  bankruptcy  upon  which 
the  present  fiat  may  be  supported,  and  being  therefore 
void  as  against  tlie  present  plaintiffs,  the  assignees. 
The  verdict  must  be  entered  for  the  plaintiffs." 

Judgment  for  plaintiffs  (a). 

(a)  Reported  by  M*  Damson  Esq. 


Doe  on  the  demise  of  Wilkinson  against 

GOODIER. 


IVednesdaiff 
July  7th, 


EJECTMENT  for  a   messuage  and   lands  in  the  Mortgagee, 
,  under  a  special 

county  ox  Chester.     Demise,  2d  October^  1846.       power  in  the 
On   the   trial,    before    Coltman  J.,   at  the  Cheshire  enablinghim to 
Spring  assizes,  1847,  it  appeared   that   the  lessor   of  ar^wlTonn. 
the  plaintiff  claimed  as  mortiracree,  under  indentures  ^f"*"*"!**® 

r  e  o     »  manner  aa 

of  lease  and  release,  dated  18th  and  19th  October  1842,  for  rent,'*  dis- 
trained after  the 

whereby  the  defendant  mortgaged  the  premises  in  ques-  d«te  of  the  de- 
mise in  the  de- 
tion  to  secure  a  sum  of  500/.,  payable  on  19th  August  claration,  but 

following.      The  indenture  of  release  contained  a  co-  before  such 

demise,  the 
mortagor  having  (without  any  express  provision  in  the  deed  enabling  him  so  to  do)  con- 
tinued in  possession. 

Held,  that  such  distress  did  not  amount  to  a  recognition  of  the  mortgagor  as  tenanti  so 
fts  to  disable  the  mortgagee  from  brmging  ejectment. 
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not  maintain  ejectment  without  having  first  given  him   Queeri'i  Bench. 
a    notice   to  quit ;    and  Evans  v.  EUiot  (a)  was  cited. 


1847. 


The  learned  judse  overruled  the  objections,  and  directed      I^«  <!«"• 

,       ,  ,     ,  WlLKINSOW. 

a  verdict  for  plaintifi^  giving  defendant  leave  to  move  to  v. 

GOODIKR. 

enter  a  nonsuit     In  Easter  term  last, 


Tawnsend  moved  accordingly  (4).  The  plaintiff,  by 
exercising  his  power  to  distrain  as  for  rent  in  arrear, 
recognised  the  defendant  as  his  tenant  In  Doe  dem, 
Whitaker  v.  Hales  (c),  where  the  attorney  for  the  mort- 
gagee, being  also  attorney  for  the  mortgagor,  applied 
to  the  tenant  in  possession  of  the  mortgaged  premises 
for  rent,  in  order  to  pay  the  interest  due  upon  the 
mortgage,  and  threatened  to  distrain  if  the  rent  was  not 
paid,  this  was  held  to  be  such  a  recognition  of  the  law- 
fulness of  the  tenant's  possession,  that  the  mortgagee 
could  not  recover  upon  a  demise  laid  on  a  day  prior  to 
such  application.  In  Doe  denu  Rogers  v.  Cadwallader  (d) 
the  mere  fact  of  the  mortgagee  having  received  interest 
down  to  a  time  later  than  the  day  of  the  demise  in  the 
declaration  was  held  not  to  amount  to  a  recognition  by 
him  that  the  mortgagee,  or  his  tenant,  was  in  lawful 
possession  until  the  time  when  such  interest  was  paid. 
But  Lord  Tenterden  distinguished  this  from  the  former 
case,  on  the  ground  that  the  mortgagee  in  that  case,  by 
his  demand  of  rent,  had  recognised  and  availed  himself 
of  the  tenant's  possession,  and  therefore  could  not  treat 
.  him  as  a  trespasser  at  an  earlier  period.  In  Evans  v. 
Elliot  (a)  Lord  Denman  C.  J.  observes  *^  that  a  mort- 
gagee may  so  bind  himself  by  his  own  conduct  as  to  be 

(a)  9  jf.^  E,  342. 

(b)  AjnH  20th.     Before  Lord  Denman  C.  J.,  Patteton,  Jfightman  and 
£rle  Jt. 

(c)  7  Bhtg.  322.  (rf)  2B.  ^  Jd.  473. 
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to  the  mortgagee  in  default  of  payment  at  the  time  spe-  QueenU  Bench. 

cified,  and  long  since  passed,  is  not  at  all  qualified  by  , 

the  power  to  enter  and  distrain  for  accruing  interest      J2**'  ^*™' 
That  is  a  power  wholly  collateral,  which,  though  it  could  ^* 

not  indeed  be  exercised  unless  the  defendant  were  ac- 
tually in  possession,  and  is  confined  by  the  deeds  to  such 
part  of  the  premises  as  shall  be  in  the  actual  occupation 
of  the  mortgagor,  does  not  create  any  right  inconsistent 
with  that  of  the  mortgagee  to  recover  by  virtue  of  this 
conveyance  to  him,  there  being  no  clause  that  the 
mortgagor  shall  continue  to  hold  possession  so  long  as 
he  shall  pay  interest,  though  he  covenants  to  do  so. 
The  word  rent  does  not  require  that  a  tenancy  should 
exist  at  the  time  of  distraining,  but  only  directs  the 
mode  of  dealing  with  the  distress.  Doe  dem.  Whitaker 
V.  Hales  (a)  therefore  does  not  apply :  and  Doe  dem. 
Rogers  v.  CadwaUader  {b)  is  adverse  to  the  defendant. 

Rule  refused  (c). 

(a)  7  Bing.  322.  (6)  2  B.  ^  Jd.  47S. 

(c)  Reported  by  H,  Damson,  Esq. 
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of  the  peace  for  the  borough  ;  and  that  they  should  have   Queen's  Bench. 

power  to  hold  general  quarter  sessions  and  other  ses-    * 

sions  of  the  peace,  and  should  have  power  to  commit  all     '^^  Qo"w 
persons  charged  with  felony  and  other  offences  therein     Lawcastb*. 
mentioned  to  the  common  gaol  of  the  county  of  York, 
It  was  further  granted  by  the  charter  that  the  mayor, 
aldermen  and  burnresses  mifl:ht  hold  within  the  borough 
one  prison  or  common  gaol  for  the  custody  of  offenders, 
and  that  the  mayor  and  his  successors  should  have  the 
custody  and  rule  of  such  gaol.     A  separate  Court  of 
Quarter  Sessions  was  granted  to  the  borough,  and  a 
recorder   appointed   under   stat.  5  &  6    fT.  4.   c.  76. 
Ever  since  the  grant  of  the  charter  the  justices  and 
recorder   of  the   borough   have   been    accustomed   to 
commit  to   the  castle   of   York  persons  charged  with 
felonies  and  other  oflTences  for  trial  at  the  county  as- 
sizes, and  also  persons  convicted  of  felonies  and  mis^ 
demeanours  at  the  borough  Quarter  Sessions ;  and  also 
to  commit  persons  to  the  gaol  or  house  of  correction  at 
Wakefieldy  in  the  West  Riding,  as  well  on  charges  of 
felony  and  misdemeanour,  and  until  their  trials  at  the 
Quarter  Sessions  of  the  borough,  as  also  in  execution  of 
convictions  at  the  borough  Petty  Sessions.      The  in- 
habitants of  the  borough  have  always  contributed  to 
the   expense   of  these  gaols.      Before  the  passing  of 
stats.  49  G.  3.  r.  122.  and  55  G.  3.  c.  xlii.,  more  par- 
ticularly noticed  hereafter,  there  was  a  prison  or  lock-up 
house,  within  the  borough,  having  no  residence  for  a 
gaoler  or  other  officers  attached  to  it,  in  which  persons 
charged  with  criminal  offences  within  the  borough  were 
detained  until  they  could  be  examined,  and  discharged, 
or  finally  committed  either  for  trial  or  in  execution  to 
one  or  other  of  the  two  county  prisons  above  men- 
VOL.  x.  N.  s.  3  s 
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separate  appointment  to  the  same  office  from  the  mayor.  Qwen'i  Bench. 

The  validity  of  this  appointment  was  disputed  by  the  * 

justices,  on  the  ground  that  they  themselves  had  the  '^**®  Qo"ir 

right  of  appointment.  Lahcas™. 

Cause  was  shewn  against  the  rule,  during  the  last 
term  (a),  by 

BaineSf  for  the  Mayor,  R.  Hall^  for  the  Recorder  {b\ 
and  c7.  Addison^  for  the  town  council. 

Cowling  argued  in  support  of  the  rule. 

The  argument  is  so  fully  noticed  in  the  judgment  of 
the  Court,  that  it  is  sufficient  to  mention  the  authorities 
cited :  which  were  Regina  v.  The  Bishop  of  Bath  and 
Wells{c)f  Smith  v.  Hillier(d)^  Mexs.  Varlo{e\  Regina  v. 
The  Recorder  of  Hull{g)y  Palmer  v.  Powell  (h)  and 
Hammond  v.  Peacock  (/). 

Cur.  adv*  vidt. 

Lord  Denman  C.  J.,  in  this  vacation  (June  26th), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  question  has  been  raised,  in  whom 
is  the  right  of  appointment  to  the  office  of  gaoler 
of  the  new  prison  and  house  of  correction,  lately  com- 
pleted in  the  borough  of  Leeds,     All  parties  agree  to 

(a)  Jvne  10tb»  Before  Lord  Denmon  C.  J.*  PaUewon^  Coleridge  and 
J?rlr  Ji. 

(6)  IfaU  stated  that  be  was  instructed  to  state  the  grounds  on  which  it 
had  been  suggested  that  the  Recorder,  in  that  character,  was  entitled  to 
mppoint ;  but  that  the  Recorder  himself  was  of  opinion  that  be  had  not  the 
right. 

(c)  5  Q.B.I 47.  (d)  Cro.  EHz.  167. 

(e)  I  Cov>p.  248.  (g)  S  j1.  ^  E.  638. 

(*)  6  J/.  4  r.  627.  (0  1  Erck.  4h 

SS   2 
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be  bound  by  our  opinion :  and  we  have  come  to  the 
conclusion  that  the  right  is  in  the  justices  of  the 
borough. 

The  affidavits  shew  that  originally  there  was  a  prison 
(or  temporary  confinement  without  a  residence  for  a 
gaoler,  and  that  the  corporation  appointed  that  officer. 
This  prison  being  inadequate,  a  second  prison  and 
house  of  correction,  with  residence  for  a  gaoler,  was 
built  under  the  local  acts  49  G.  d.  c.  122.  and  55  G.3* 
c.  xlii. ;  and  the  power  of  appointing  the  gaoler  thereto 
was  vested  in  the  justices  of  the  borough  in  quarter 
sessions  by  sect.  5  of  stat.  55  G.  3.  r.  xlii. 

This  prison  and  house  of  correction  being  also  in- 
adequate, a  new  prison  has  been  built  as  a  substitate 
for  it,  under  the  provisions  of  the  acts  relating  to  gaols 
from  Stat.  4  G.  4.  c.  64.  to  sUt.  2  &  d  Vict.  c.  56. 

If  the  new  prison,  being  substituted  for  the  former 
gaol,  is  subject  to  the  power  of  appointment  which  re- 
lated to  that  gaol,  the  right  of  the  justices  is  established. 
But  our  decision  in  their  favour  is  not  rested  on  this 
ground. 

As  the  new  prison  was  built  under  the  powers  of 
stat.  4  G.  4.  c.  64.,  extended  by  subsequent  acts,  the 
provisions  of  that  statute  relating  to  the  appointment  of 
the  gaoler  are  applicable.  By  sect.  25  the  justices  in 
quarter  sessions  are  empowered  to  appoint  the  keepers 
for  every  prison  within  their  jurisdiction,  to  which  this 
act  shall  extend,  except  the  keeper  of  the  commoo 
gaol.  This  act  extended  only  to  the  boroughs  named 
in  the  schedule  (A.)  thereof,  Leeds  not  being  one:  but 
the  provision  relating  to  the  power  of  appointment 
appears  to  be  extended  to  the  justices  of  this  borough 
by  stat.  7  JV.  4.  &  1  Vict.  c.  78.  s.  38.>  enacting  "  that 
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iall.the  powers  of  regulation  "  which,  before  the  passing   Quem^s  Bench. 

of  Stat.  5  &  6  W.  4i.  c.  76.,  "  were  possessed  by  the  jus- * 

tices  having  the  government  or  ordering  of  any  **  "^^  Qukw 
**  gaol  or  house  of  correction "  belonging  to  any  bo*  I^ancastii. 
rough  named  in  the  schedule  of  stat.  5  &  6  W.  4.  r.  76., 
"  and  all  things  by  any  act  of  parliament  provided  to  be 
done  "  at  any  quarter  sessions  of  the  peace  "  in  relation 
to  the  regulating  of  any  such  gaol  or  house  of  cor- 
rection **  shall,  subject  as  mentioned,  be  exercised  by 
the  justices  of  the  borough  to  which  such  gaol  or 
house  of  correction  shall  belong,  at  a  quarterly  session 
held  for  that  purpose.  The  power  of  appointing  a  gaoler 
appears  to  be  a  thing  in  relation  to  the  regulating 
a  gaol,  provided,  as  well  by  stat.  4  G.  4.  c.  64.  as  by  the 
local  acts,  to  be  done  at  a  quarter  sessions  of  the  peace 
in  respect  oP  the  prisons  within  the  jurisdiction  of  the 
justices  in  those  acts  respectively  mentioned,  and  there- 
fore to  be  conferred  on  the  justices  of  this  borough. 
If  the  power  had  not  been  conferred  on  the  justices  by 
these  acts,  we  think  that  stat  2  &  3  Vict.  c.  56.  s.  1., 
extending  to  all  gaols  and  houses  of  correction  in 
England  the  provisions  of  stat.  4  G.  4.  c.  64.,  subject 
to  exceptions  not  here  applicable,  would  have  operated 
to  confer  it.  This  view  is  in  accordance  with  Ham- 
mond  V.  Peacock  [a\ 

It  was  contended  for  the  mayor  that  the  right  to 
appoint  in  respect  of  this  prison  was  vested  in  him  by 
the  charter,  and  was  not  vested  in  the  justices  by  stat. 
4  G.  4.  c.  64.  s.  25.,  because  it  was  a  common  gaol. 
But,  as  the  new  prison  is  a  substitute  for  that  built  under 
the  local  acts,  and  now  become  inconvenient  in  respect 

(«)  1  ExcK  41. 

3  s  .S 
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lating  gaols,  given  by  stat.  4  G.  4.  c.  64.,  and  the  power   Q««w*«  Bench. 

of  appointing  a  gaoler  is  not  included  under  a  power  of  1__ 

regulating  gaols.  But  we  are  of  opinion  that  sect.  38  last  '^^^  Qu««m 
mentioned  does  relieve  the  Recorder  from  this  duty.  Lamcastuu 
Stat.  4  G.  4.  c.  64.,  according  to  its  title,  consolidates  ^^  the 
laws  relating  to  the  building,  repairing  and  regulating" 
gaols ;  and  it  contains  various  provisions  for  appointment 
of  gaolers  and  other  officers.  By  stat.  7  fF.  4.  &  1  VicL 
c.  78.  s.  37.  the  powers  provided  by  stat.  4  G.  4.  c.  64.  for 
building  and  repairing  gaols  were  vested  in  the  town 
council ;  and  by  sect.  38  the  powers  provided  in  relation 
to  the  regulating  of  any  borough  gaol  were  vested  in  the 
justices.  We  consider  that  in  this  division  the  power  of 
appointing  a  gaoler  was  not  omitted ;  and,  as  it  is  not  in 
the  part  relating  to  building  and  repairing,  it  Was  in- 
cluded in  the  part  relating  to  regulation.  Also  it  is 
obvious  that  the  power  of  appointing  and  dismissing 
the  gaoler  has  an  intimate  relation  to  the  effective  regu- 
lation of  a  gaol. 

It  was  contended  for  the  town  council  that  the  usage 
for  the  corporation  to  appoint  the  gaoler  had  vested 
the  right  in  that  body,  although  the  charter  in  clear 
words  gave  it  to  the  mayor,  and  that  the  right  had 
passed  from  the  corporation  to  the  town  council.  But 
we  are  of  opinion  that  the  usage  did  not  alter  the  effisct 
of  clear  words  in  the  charter.  It  was  contended,  fur- 
ther, that  the  right  vested  by  the  local  acts  in  the  jus- 
tices of  the  borough  had  passed  to  the  town  council 
by  stat.  5  &  6  fF.  4.  c.  76.  s.  116.  and  stat.  2  &  3  VicL 
€•  B6.  5.  I.,  the  first  giving  to  town  councils  the  powers 
which  were  given  to  justices  in  Quarter  Sessions  by 
stat.  4  G.  4.  c.  64.  in  respect  of  the  boroughs  named  in 
schedule  (A.)  of  that  act,  and  the  second  extending  to 

3s  4 


XI.  VICTORIA.  971 

Qttee7i*s  Bench. 
1847. 


The  Queen  agaimt  The  Inhabitants  of  Marton  trednesday, 

July  7th. 

CUM  Grafton. 

ON  appeal  against  an  order  of  two  justices  for  tl)e  An  examin- 
,     ^  -  ^  ,  ,  .      ation  in  support 

removal  of  John  CoaleSy  &c.,   from  the  township  of  a  derivative 
of  JVathy   in    the  North   Riding  of   Yorkshire^    to  the  gave  the  date 
township  orMartoncum  Grafton,  in  the  West  Riding  ofli^^uS^ 
of  the  same  county,  the  Sessions  confirmed  the  order,  father,  but 

•^ '  '   omitted  to  give 

subject  to  a  case.    The  case  set  forth  the  following  fiicts.  'J*®  P'^'e.    The 

•*  ^  Sessions  de- 

The  examination  of  Joseph  Coates  the  pauper's  father,  cided  that  the 

omission  was 

after  Stating  that  in  1812  he  obtained  a  certificate  ac-  immaterial; 
knowledging  him  to  be  settled  in  the  appellant  parish,  onacasesuted, 
proceeded  thus  :  "  Which  certificate  I  delivered  to  the  decision!    ^  ^^^ 
overseers  of  the  said   township  of  Wath  in   the  year      ^  ground  of 

•  -^  appeal  against 

1812,  when  I  came  to  reside  in  that  township  ;  and  ac-  *°  order  of  re- 

'  moval  stated 

cordingly  from  that  time  to  this  I  have  dwelt  in  the  said  that  c,  who 

^  resided  in  the 

township  of  JVath  under  the  said  certificate.     About  the  respondent 

T  1        11  •    -I  T     Tir  parish  under  a 

year  1812   I  was  legally  married  to  my  wile  Margaret,  certificate,  ac- 

John  Coates  of  Wath  aforesaid,  the  pauper  above  named,  ^^m  therein  *" 

was  one  of  our  children  born  after  our  marriage."  L^LXg"  ""^ 

The  first  irround  of  appeal  alleged  that  the  crrounds  "P°"»  ?"**  *■*"*" 

°  rr  o  o  ing  and  occupy- 

of  removal,  and  the  facts  and  evidence  in  support  of  ing  a  tene- 
ment of  the 
the  same,  were  not  set  forth   with  sufficient  certainty,  yearly  value  of 

rr^x  nr  i  i        ii  i       i  •  i  10/,"  &C.    Held 

Ihe  nfteenth  ground  alleged  that  in  the  years  18179  that  the  ground 

of  aoDeal  was 

1818  and  1819,  and  in  each  and  every  of  them,  Joseph  insufficient 

under  stat. 
9&  10  fP;  3.  c.  11. 
A  case  from  quarter  sessions  must  not  submit  a  question  to  this  Court  on  the  sufficiency 
of  examinations  or  grounds  of  appeal,  with  a  direction  that,  if  the  Court  dhouid  decide 
in  favour  of  their  sufficiency,  the  case  may  be  sent  back  to  sessions  to  be  reheard  on  the 
merits  :  but  the  merits  should  be  heard  by  the  sessions  in  the  first  instance,  so  that,  if  any 
question  then  remain  for  this  Court,  its  decision  may  be  final. 


GftAnoH. 
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stated*  the  appeal  was  to  be  sent  back  to  the  Sessions,   Queen't  Bench, 

to  be  heard  on  the  merits.  * 

The  case  was  argued  in  Easta*  term  last  {a).  '^^  Qumh 

The  Inhabit- 
ants of 

Pashlet/y  in  support  of  the  order  of  Sessions.  First:  Martoh  com 
it  was  unnecessary  that  the  examination  should  give 
the  place  oF  marriage :  marriage  itself  may  be  proved 
by  reputation.  Besides,  the  question,  whether  the  ex- 
amination was  sufficiently  explicit,  was  for  the  Sessions 
exclusively.  Secondly  :  the  fifteenth  ground  of  appeal 
is  clearly  bad :  it  neither  contains  an  allegation  of  resi- 
dence,  nor  refers  to  the  examination,  which  does  contain 
such  allegation ;  nor  does  it  shew  any  other  renting  of 
a  tenement  than  would  be  needed  under  stat.  13  &  14 
Car.  2.  c.  12.,  although  by  stat.  9  &  10  fT.  3.  c.  11.  a 
certificated  person  can  gain  do  settlement  unless  he 
'*  take  a  lease." 

BlisSy  contrcL.  The  case  for  the  respondents  depended 
entirely  upon  the  marriage ;  and  they  should  have  given 
full  information  respecting  it.  The  time  of  hiring  and 
service,  and  the  name  of  the  master,  must  be  stated 
where  a  settlement  by  hiring  and  service  is  set  up ;  Rex 
y.  The  Justices  of  Derbyshire  {b)y  Regina  v.  Bridge^ 
water  {c).  For  the  purpose  of  enabling  the  appellants 
to  make  due  inquiries,  it  was  essential  that  they  should 
have  notice  of  the  place  of  marriage.  Secondly,  the 
fifteenth  ground  of  appeal  is  good.  A  lease  is  not 
necessary  to  the  gaining  a  settlement  under  stat.  9  & 
10  W»  S*  c.  11.;  Rex  v.  Croft  (d).  The  examination 
contains  a  complete  allegation   of  residence:    it  was 

(a)  jlpril^Sth,     Before  Lord  Denman  C.  5,,  Patteton,  IfighitnansLhd 
:  Srie  Ja. 

(b)  SJ.^E.  885.  (c)  10  A.  ^  E,  693. 
id)  3  ^.  f  Jld.  171. 
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reason  to  support  it.     Question  the  second  is,  whether  QueerCs  Bench, 

1847. 
the  fifteenth  head  of  the  statement  of  grounds  of  appeal  ' 

contained  a  sufficient  reference  to  the  examinations,  so     ^^^  Qu'w 

as  to  allow  an  incorporation  of  the  statement  contained,     The  Inhabiu 

auts  of 

of  the  residence  of  the  said  Joseph  Coates  in  the  re«    Martom  cum 

Geafton. 

spondent  township,  and  also  shewed  a  sufficient  com- 
pliance with  Stat.  9  &  10  W.S.  r.  11.:  with  a  direction 
from  the  Quarter  Sessions  to  this  Court  to  send  back 
the  appeal  to  them  to  be  heard  on  the  merits  if  we 
should  deem  the  reference  sufficient,  and  the  com- 
pliance well  alleged.  We  have  repeatedly  declared 
that  we  shall  not  act  on  such  direction,  but  that 
the  Court  below  ought  to  hear  and  decide  the  ap- 
peal subject  to  the  opinion  of  this  Court  on  the  point 
reserved,  to  avoid  the  wasteful  expense  of  parish 
money  in  protracted  litigation,  and  the  very  probable 
defeat  of  justice  from  the  long  delay  which  unavoid^ 
ably  attends  it.  We  have  had  occasion  to  advert  to 
such  matters  before :  and  this  case  affi^rds  a  fit  oppor-^ 
tonity  for  declaring  that  we  may  find  it  absolutely 
necessary  for  the  discharge  of  our  other  duties  to  de- 
cline answering  cases  thus  improperly  stated,  or  in 
which  the  points  reserved  are  obviously  free  from  nit 
doubt  upon  the  law.  But  we  proceed  to  answer  the 
second  question  proposed  to  us  on  the  statement  of  this 
case,  because  we  think  the  Sessions  rightly  held  the 
fifteenth  ground  of  appeal  insufficient  under  stat.  9  & 
10  fKS.  c.  11.,  and  that  they  were  therefore  justified 
in  refusing  to  hear  the  appellants'  evidence.  No  ques- 
tion is  proposed  on  the  sufficiency  of  the  sixteenth 
ground  of  appeal. 

Order  of  Sessions  confirmed  (a). 

(a)  Reported  by  H,  DavUon,  Esq. 
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the  price  of  the  work  done  and  materials  supplied  in   Queen*$  Bench. 

and  about  the  said  work  for  the  lime  being;  and  de- * 

fendants  should  pay,  on  the  completion  and  delivery  of  Bbalb 
the  said  steam  carriage,  boiler  and  machinery  as  afore-  Mouls. 
said,  the  residue  of  the  price  aforesaid,  if  any  should  then 
be  due  From  defendants.  Averment,  that  it  was  not 
practicable  to  complete  the  work  by  the  beginning  of 
February  1840,  nor  until  S  1st  Juli/  1840;  that  plain- 
tiff on  the  day  last  mentioned  did,  under  the  direction 
of  the  said  committee  of  works,  manufacture  and  com- 
plete the  said  boiler  and  machinery  for  the  said  steam 
carriage,  and  did  then  fit,  adapt  and  annex  the  said 
boiler  and  machinery  to  the  said  body  of  the  said 
steam  carriage  at  and  upon  the  terms  aforesaid.  Breach, 
that,  although  defendants  had  paid  part  of  the  price, 
they  refused  to  accept  the  said  steam  carriage,  boiler 
and  machinery,  or  to  pay  the  residue  of  the  said  price. 

The  declaration  also  contained  counts  for  goods  bar- 
gained and  sold,  work  and  labour,  money  paid,  and 
interest,  and  on  an  account  stated. 

Separate  pleas  of  Non  assumpsit  were  pleaded  by  the 
defendants  Mouls  and  Ekin.  Issues  thereon.  The  other 
pleas  are  not  material. 

The  defendant  HuUmandel  suffered  judgment  by  de- 
fault. 

Tlie  cause  was  tried,  before  Wightman  J.,  at  the  Mid* 
dlesex  sittings  after  Easter  term,  1846.  It  appeared 
chat  the  defendants  were  sued  as  members  of  the  pro- 
visional committee  of  a  projected  company,  called  ^'  The 
Common  Road  Steam  Conveyance  Company,"  for  the 
balance  claimed  in  the  declaration.  The  Company  was 
set  on  foot  in  the  early  part  of  1839.  A  provisional 
committee  was  formed,  of  which  Ekin,  HuUmandel  and 
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others  were  active  meiiibers.  At  the  b^mnng  of 
November  1839,  the  icdmmiHe^"g;av«  the  phmtiff  a 
verbal  order  to  niiM)ttfactur<e '  the  miEichih€ir|;f  in  ques- 
tion. At  ft  meeting'  6f  the  ^ooimnlttee,  "^hidi  the 
plaintiff  attended,  ovl-  l^fth'^Ifcfvemb^'lSSSf  iht  fol- 
lowing re596lution  WHS'  pass^  t '  ^^•l^at-Mr.'jBMfe  {)e 
requested  forthwith  to'praceed  withithe>coristn]ction  of 
the  boiler  slnd  mnieMlwery;  imtiev  the  direciioft  of  the 
committee  of  works,  on  tb^^terms  4ind  e6ndiHonsM- 
lowing:  that  Mr.  B&diie  shaU'Ue  tillowed  moothfy  1o 
draw  such  sum  afi^  lie  mkf  wish^  not  excisedi^gthe 
price  oF  the  work  done  and  materials  supplied*  for  the 
time  being)  and  thdC  the  <work  be  cbmpletedi  if  prac- 
ticable, by  the  beginning  of  February  I840.!';>  A^op? 
of  this  resolution  was  sent  to  the  plaintiff  shortly  after- 
wards. The  plaintiff  then  bGfnmetiot!d>;the  w^rks.'  At 
the  beginning  of  the  year  1840,  defendant  Mouls  first  be- 
came a  member  of  the  com friitie^i-  He  attended  Vttireting 
of  the  committee  on  thf  7th  JariMty  fn  fhntyesr,  i^Ben 
it  was  resolved  that  200/.  sh^lild  be^itl  to  ^lafRtifft>a 
account ;  and  alsty  attended  'sevei'al*  t>t hehr  st!ib^o<int 
meetings,  at  which  similar  paj^ment^  uei*e  'vtifei;  aM 
alterations  in  the  machihery  W^re  sttgg^stM  irid^hdapKei 
by  the  committee.  It  also  appeared  ihht  Minds,'  t$  a 
member  of  the  committee  of  worits;  itispeetetl  the  prt>- 
gress  of  the  wbrk  from  tirrte  td'titne'  at'thc'^Whtiirs 
factory,  and  assisted  in  iTifttciMg'^x^rtMefltal  tKps  irfih 
the  carriage.  The  work  wlis  'completed  About  Jne 
in  the  same  year. '  Letters  firorrr  M6tdi  to  the  p(aiiitiff, 
in  answer  to'  applications  for  piijm^Ht 'of ^dits  bsiince, 
were  given  in  evidence.  In,  one  of  tbe^e  letters  4fo<^ 
admitted  his  liability,  and  promised  paynntot.  '  Hie 
aggregate  paymeilts  on  account  amounted  to  sbci;  ^ 


XL  VICTORIA.  979 

the  balance  unpaid  was  4922.     The  Company  having  QtuenU  Benek. 

refused  either  to  pay  this  balance  or  to  receive  the  L— 

machinery,  this  action  was  brought  ^^^!^ 

At  the  close  of  the  plaintiff's  case,  it  was  objected  Mouu. 
that  the  contract  sued  upon  was  entered  into  before 
MouU  became  a  member  of  the  committee,  and  that 
he,  therefore,  could  not  be  liable.  The  learned  Judge 
was  of  this  opinion,  and  nonsuited  the  plaintiff,  reserv- 
ing leave  to  move  to  enter  a  verdict  for  an  amount 
contingently  assessed  by  the  jury,  on  such  counts  (if 
any)  of  the  declaration  as  the  Court  should  think  main- 
tainable. 

Hum/rqf^  in  Trinity  term,  1846,  obtained  a  rule  nisi 
accordingly* 

In  Easter  term  last  (a), 

Craader  shewed  cause  for  MouISf  and  Buii  for  Etiru 
The  contract  in  this  case  was  made  on  14th  November 
1 839.  The  defendant  Motds  was  no  party  to  it,  and  can- 
not be  made  liable  for  its  non-performance.  Whitehead 
V.  Barron  {b)  is  an  express  authority  that  a  member  of  a 
joint  stock  company  is  not  liable  for  the  price  of  goods 
ordered  before  he  became  a  member,  though  they  are 
delivered  afterwards.  In  Bamett  v.  Lambert  {c)  the 
defendant's  liability  was  not  carried  back  beyond  the 
time  when  he  became  a  member  of  the  provisional  com- 
mittee ;  and  Wilson  v.  Lewis  {d)  is  to  the  same  effect 
In  Maudday  v.  Le  Blanc  {e)  the  defendant  not  only 
inspected  the  work,  for  which  he  was  held  liable,  while 

(a)  Mty  ScL     Before  Lord  Denman  C.  J.*  PaUewont  Coleridge  and 

{b)9M.^  Rob.  S48.  (e)  15  M.  i  W.  489. 

(O  S  Jtf:  !>  G.  197.  (e)  S  Tor.  ^  P.  40D  n. 

TOL.  X.  N.  s.  St 
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it  was  in  progress,  but  was  a  director  ia  the  tiaiethie 
work  was.  ordered-  In  Ex  part^  Pede(a)^  Locd 
Eldon  says  ttiat  ^^sUghtcircumstaDcea  might  .be  soffit 
cieht,  where  io  the  original  tratisaction  the  party  to  be 
bound  was  not  a  partner,  bat  at  the  aot^aeqoeiit  tiine  had 
acquired  all  the  benefit,  as  if  he  had  been  a  partner  in 
the  original  transaction,*'  but  it  is  admitted. that  the  doc- 
trine is  otherwise  at  law*  The  plaintiff  cannot  rely  oo 
the  account  stated,  for  the  promise  to  pay  was  made  by 
Motik  only. 


Hvmfreyy  Petersdorff  and  H.  J.  Hodgson^  contriL  It 
has  been  assumed^  on  belialf  of  the  plainti£^  that  the 
question  is,  whether  Molds  can  be  liable,  o^.  a  con* 
tract  made  by  the  Company  before  he  joined  it;  whereis 
tlie  question  really  is,  whether  ihere  was  not  evidence 
that  the  contract  was  made  after  he  joined  the  Com- 
pany.  Suppose  a  firm  of  two  partners  to  order  an 
engine  of  ten  horse  power;  aderwards  a  third  partner  to 
join,  and  all  three  request  to  baye  an  engine  of  twenty 
horse  power*  instead.  If  the  engine-maker  assent  to 
that  request,  the  old  contract  is  rescinded,  and  a  nev 
one  entered  into.  The  resolution  of  14th  Nauember  was 
merely  a  medium  of  proof,  and  not  the  specific  contract 
Such  a  resolution  is  neither  an  agreement  nor  a  memo- 
randum of  an  agreement,  within  the  Stamp  Act,  55 
G.  3.  c.  184.  (Sched.  Part  L  Agieemetii)i  Vat^htcn  t. 
Brine  {h)y  Lucas  v.  Beach  {c).  Lord  Eldofif  in  the  passage 
already  cited  from  Ex  parte  Peek  (a),  does  not  restrict 
himself  to  equitable  doctrines;  for  the  very  next  words 
in  his  judgment  are :  ^^  and  it  would  not  be  unwholesome 
for  a  jury  to  infer  largely,  that  that  obligation,  clearly 


(a)  6  Vei.  6US.  604. 
(c)  1  M.  ^  Gr.  417. 


(6)  IM  ^  Gr.3i9. 
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acMrdKbg  t6  donsciericd,  bad  been  jfiTen  upon  an  implied  Queen's  Bench. 
fttiAoirity:**  aind  obsei^ationti  of  the  Yam«  character  are  ^^^"^^ 
inafdie  by  Lohi  TTHnlaafiti  Etparie  Jacksm\d).  Eveii  Bkau 
iis  16'  old  partiriership  debts;  an  incbmiiig  partner  may  Mouls. 
^^-b^othe  liable  forisuch  debt^,  by  expressly  assnminj; 
them  upon  a  propier  consideration,  or  otherwise  dealing 
with  the  creditor  in  such  a  manner,  as  to  create  an  im- 
plied obligation  and  duty  to  pay  the  same  in  common 
with  the  old  firni  ;'*  &onfs  VommeiUaries  on  tHe  Lam  cf 
Patinershipf  §  1 52.  In  the  present  case,  the  new  firm  took 
tip  the  old  contract,  which  was  previously  only  inchoate ; 
orv  ir  it  was  la  Complete  contract,  entered -into  a  neiw 
cdviftrdct  in  snbhitution  oF  it  [  fVighinUtn  J.  When  Was 
tfae'tiew  dontract  made?}  On  the  7t6  Januofy  184^, 
^en  !Moub  had  become  a  paktiier,  ahd  a  payment  on 
adcdnnt  of  the  engine  was  Itfftde  #itb  his  satoctibn.  Until 
payment  by  way  of  earnest,  there  was  no  binding  con- 
tfact.  It  is  true  that  the  work  was  commenced  before 
Mmik  became  a  partner^:  but  the  plaintiiF  might,  if  be 
pleased,  have  repudiated  the  order,  and  have  given  the 
benefit  of  the  work  to  any  other  purchaser.  Hekby  v. 
Meitrs  {b)  vi  in  point.  There  the  keeper  of  a  coach  office. 
Who  was  also  a  part  own^^r  in  several  coaches,  made  a 
cdnti'act  with  a  tradesman  for  the  carriage  of  parcels, 
which  the  ktter'whs  in  the  habit  of  sending  from  that 
office  tb  his  customers ;  and  it  was  held  that  tliis  con- 
tf^ct  was  binding  upon  those  who  sulisequently  became 
partners  With  the  cairier.      - 

S^bndly.  '  TifdepWdently  of  th\sf  'special  cduht,  the 
pl&ihtiff  is  erftitled  to  recover  on  his  count  for  goods 
bargained  lEnnd  itold,  Within  the  authority  of  EUiottv. 
Pybu${c).    Muckkni)^.  ^Ian^es{ti  is  not  applicable;  for 

(a)  1  Tet.  jun.  131.  (h)  5  B.  i,C.  504. 

(c)  10  Bing.  512.  (<0  1  T^nmi.  SIB. 
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the  chattel  in  thAt^ase. was  ixol^.^f^j^^e^  fit  f,be  time 
when  the  questipn  .o(  property  wrose. .  l^jjfi  p[!OF^  !> 
the  plaintiff's  work«  indeed,  p^^  port^ofi,  py  poiSioB 
to  the  defendant  ^  the  infrtjalmi^nts  for  ^di.|Hir|tiim 
were  successively  paul ;  a  prindpj^e  fnlly;  published  ip 
Clarke  y.  ^ence  {a)  tLOfl  fFoadtymflu^U(fi)f^.    .,       \t 


■>^i  • '  I '' 


•  •  •   * 


or 


Lord  Denman  C.  J.  now,  del^ve 
This  was, an  aptionin  assuoip^utfoc.nQl 
paying  for  ^  steao]^  carr^^ge^agains^t  %\)fi 
were  threer  of  the  iinernli^rs.  of  a  ic^n^paiiy  09  ffpffn^A 
company  called  ^^^^The  Comfpon  JEUipi4v<Sce9m  Cp^ 
ance  C9mpany.''  .  The  /de^aratipn  con^L^ii^.^  q^eciM 
county  and  counts,  for  goods  bjargaiif^,^  end.  sp^-br 
work  nnd  ]abp^r»j9)o^ey  paidj,  9x^f^  lyoa.  ^.acq^ 

stated*  ,  ••  •  ■   ■,  ■  ■     .  J  •.  ;..!    .,»-■♦  v..  ,t  ■,!-;, ;w.(l*' 

It  was  perffiictly  ql^r  tb^t  the  ip^G^Ijpqi|Git:9fasitQ^ 
supported  by  the  ^yiA^^OA*  It.  w^S:  founded. /tpp^  it 
contract  said  to  have  been  mj^de  by  tiie  d^^e^d^ts  witk 
the  plaintifi^  and  the  terms  of  which  i^ri^se^.pfitfi.  .fSacb 
a  contract  in  its  terms  was  proved^  b|i^;fi(i9de#t.f  fifM 
anterior  to  that  when  the  defendant  i(|<n^' wj^sji^Cifa 
to  have  become  a  member^  of  j^be  Cku^pany*;  j.In.tbe 
course  of  the  argumept  the  spiH^I  cofHtf/Wgajn'^Sl^ 
abandoned;,  and  the  question.  ultAmi^ely  ifurned.  iipop 
the  count  for  goods-  bargained  a^  soldi  ^.ndar  >^iMdb 
it  was  contended  that  the  plaintiff  was  a(  all  events 
entitled  to  a  verdict.  But  it  app^r^.  to  us  that  tbe 
plaintiff's  right  to  recover  .Dpontliat  count  ^  mf^.t^ 
the  some  objection.  The  contract  for  bpilding  the 
steam  carriage  was  made.by.ibe.  j^ntiff  with  a 


!     Ill'';     I 


(a)  AA.iB.  448. 


(S)  SB.iMSi^ 
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mittee  of  the  Company  <:)h  1 4th  Ninemher  18S9;  and  as  Q»eerCt  Bench. 

th^  w'ofk  pi'6c!eeded  afterations  were  made  in  its  con-  * 

stracttbn  froth  "titoe  to  time  Whh  the  ^pprobatioi^,  and        'B*^"  . 

s^tfi'cftibies  at  the  sugj^stion,  tf  members  of  the  com-       Houu. 

liiitte'e.  'Itr  JakvAty  of  the  following  year,  the  defendant 

Mmds  became  a  raMiber,  atM  tbbk  an  active  part  in 

tiding  and  inaking  experiments  with  the  carriage,  and, 

upon  an  application  for  money  by  the  plaintiff,  had  on 

one  occiundri|)itHiiised  paymeiit   * 

'  Ukider  the^e  cit'cumstoices  it!  wb!i  contended  that  the 
three  defehdah'ts  ^ere  liable,  not  lipon  th^  original  con- 
^i'fot  of- ^(n^^^nftg^lSdd,  under  which  the  building  of 
the  ckrri^ge '  had  ifedbmeilced,  and  which  was  th^  only 
'^ij^^is  contr^df'prdtr^,  bat  upto  a  new  contract  in 
"ifiintiahf  df'th^  fblloWrhg  year  to  '&^  impliecP  from  the 
'dH^tiiiistiitTce'  dt  Mords^  imd  the  other  two  defendants 
who  were  parties  to  the  original  contract,  uniting  at  that 
i(Mh^  hi  giving^ directions  hbdut'lhe  carri&ge,  and  from 
Khe'i^s^qijiteuc  promise*  of  payment  by  Moulsi  who  was 
^bf  n^lMA'ty'tb  the  original  contract  But  w^  are  of 
toffmion^'that'thetie'  isiio'  Sufficient  grotmd  (ov  implying 
stith  h^ir  eM1i*a€t  i  only  ode  contract  in  iact  was'proved ; 
iiirird''thefe  is  no  evidence  thaf  it  ev^  was  rescinded  by 
ih6sb^wh6  W^^'paWies  to  it.  The  circumstance  of 
'Mikd^  aft^rwatds"aeq>uiring' an  interest  !n  the  subject- 
nrttfei^'of'the^contVact  will  not  nnftke  him  a  party  to 
thfil^co^radt;-)&ml'his  promise  ^f  payment,  as  far  as 
Uii  iinbility  is  concerned,  was  withoiit'<xinsideration; 
'ttik  will  (hat* prdmhe  -support  tlie  coont  upon  »ri  ac- 
tibiAlt' -  stated,  a^  it  wats' the  promise  6f  M&ids  only, 
^e  fi!rit!'t!the>  Jtfotib  0f)pearedf  as  a  member  of  the  pro- 
j^leted' Go'Mpi^ny  w«s  on' the  1th  of  jMt/oiy  1840,  when 
he,  with  other  members  of  the  Company,  authorized  a 
payment  df  206/.  to  the  plaintiff,  on  account  of  the 
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steam  carriage  then  building;  and  it  was  said  thai  by 
this  payment  the  property  in  the  carriage,  as  far  as  it 
was  built,  passed  to  the  defendants,  according  to  the 
decision  in  Woods  v.  BiusseH{a)*  It  is  not  neoessar; 
to  consider  :faow  tetthat  ci^  may  be  applicable  to 
this,  as  to  the  property  ^  passing  by  the  payment 
pn  account,  because  we  think  that  if  the  property 
did  pass  it  would  pass  according  to  the  contract  iuid« 
which  the  payment  was .  made^  and  to  which  Moids  wis 
not  a  -party,  and  that  it  would  not  have  the  effect  of 
vesting  the  property  in  him. 

The  case  of  HeUbyv.  Mears  {b)  was  also  relied  iipoo, 
as  shewing  that  a  subsequent  partner  may  be  bound  by 
a  contract  made  with  his  partners  before  he  joined  them. 
In  that  case  a  contract  had  been  made  as  to  the  terote 
upon  which  goods  should  be  carried  by  some  of  tlie 
defendants,  partners  as  carriers,  before  the  inconuag 
partner  joined  them ;  and  it  was  held  that,  the  basinesi 
being  earned  on  as  usual,  he  was  bound  by  the  previoos 
contract.  But  in  that  case  a  new  contract  arose  apoa 
the  delivery  of  each  fresh  parcel  of  goods  finr  carriifge; 
and  the  only  question  was  as  to  die  terms  of  such  nev 
contract;  and,  nothing  more  appearing,  it  was  presoaied 
that  the  new  partner  agreed  to  cany]  upon  the  saaie 
terms  as  before.  This  case  might  have  applied  if  other 
steam  carriages  had  been  ordered  after  Molds  joined 
the  undertaking,  and  nothing  had  been  said  as  to  the 
terms;  but  it  does  not  apply  to  the  present  case. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 

nonsuit  ought  to  stand- 
Rule  discharged  (r). 

(c)  Reported  by  B,  DwUon,  Eiq. 
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ABATEMENT. 

I.  Of  writ  of  error,  65S.    jBrror,.!. 

II.  By  death,  652.    JError,  I. 

ABANDONMENT. 

I.  Of  proceedings.    ' 

When  incomplete  lor  not  indemntQring 

the  other  party, 

A  woman  applied  at  petty  sessions 
ibr  an  order  m  filiation.  The  case 
was  adjourned,  and  an  order  made,  at 
the  adjourned  petty  sessions,  on  the 
putative  father,  who  appealed  to  the 
quarter  sessions.  Before  those  sessions 
were  held^.th^  attorney  fpr  the  mother 
gave  notice  of  abandoning  his  order, 
and  tendered  to  the  appellant's  at* 
tomey  1^  lOs.  for  costs,  which  he  ac- 
cepted, supposing  the  sum  16  be  offered 
.  in.  discharge  only  of  the  cp^ts  of  the 
adjohn^ment,  and  the'  sum  'being,  in 
fact,  nuxb  below  the  whole  aaqount-^ 
costs.  The  residue  being  unpaid,  the 
'  n^othei^  attorney  requested  the  justice! 
in  petty  sessions  to  rehear  the  case  for 
t;he  purpose  of  making  another  order. 
Oh  ^hcmr  refusal,  and  motion  for  a 
diandamus,  - 

Writ  refused;  because  the  abandon- 
ment had  not  been  completed  by  re- 
placing the  appellant  in  his  original 


situation,  and  therefore  the  order.was 
still  in  force.    Re^T.IRnchi^iSSe. 

IL  Of  bastardy  order^  956.    Anie^  1. 

ACCEPTANCE. 

»    ■  .1 

I.  Under  the  stat.  of  frauds,  111.    Fen* 
dors^  ill.  1. 

II..  Of  biU  of  exchange.    BUl^ll. 
Ill.Of  mistaken  amount,  356.  Abandon' 


•X 


mentis 

ACCESSORY. 

Costs,  679.     Biili,  Ii;  4. 

ACCJDENT- 

Of  the  seas,  517.    Jffreighiment,  1. 1. 

ACCOMMODATION. 
Accommodation  bills,  266.    Bills,  II. IV. 

ACCOUNT. 

h  Setpifiii. 

When  precluded  by  agreement  with 
third  party,  866.    BiUs,  IV. 

n.  Effect  in  evidence. 

1.  Both  sides  to  be  looked  at:  no 
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teeA  y6art  '6f  d^cr.  The  Wdir  (With 
whpm  J,  H.  livpd)  continued  to  qcct^py 
•khe\h6tise>ha  IftOtl.  In  1,79$,  ^:H. 
Ibdn]^  ^11  a  tninor^  the  Widbw  imirried 
ith^  dcnbndatrty ' w|id  coniimied  tKence  • 
'foi^iatd  td  ocdiny  die  ttowe  and  land. 
Ik^'YsOS  J. A  left  the  ()renriies,  but 
QCCtuuonally  resided  there  afterwards 
for  twd  Of  tbrfee  weeks  at  a  timet  with 
d^en^dant  and  hiswlfbi  The  wife  died 
in  1841.  'Iii  1842  J:^.  mortgaged 
the  premise!^  iti'fee  to  the  lessor  of 
plaihthTfor  money  which  tras  paid  to 
the  defendant,  defendant  himself  beSng 
present  at  the  execution  of  the  deed 
and  privy  to  itf  coptents»and  receiving 
the  money  ftdni  •/.  ti^ 

Held,  that,  in  ejectment  by  tbeniort«p 
gagee,  the  jury  w^  warranted,  in  pre- 
suming that  the  defendant  occupied  as 
tenant  at  will  to  J.  U,  Doe  dem. 
Groves  v.  Grtrnqi^ASB^, 

V.  Of  attorneys.  940.    Altomey^  II.  1. 


ADVERSE  POSSESSION. 

I.  Presumption  of  tenancy  all  wlii,  486. 
Admission^  IV. 

II.  See  also,  130,    TrmUntgH  U 


AFFIDAVIT. 

I.  Before  whom  swprD«     .  • 

Partner  of  attorney,  S92.    Conusance, 
I.  1. 

II.  In  general  terms,  when  sufficient,  S92. 
Conusance,  UU.  -- - ; '     i 

III.  Use  of  counter  affidavits. 

On  claim  of  conusaBce,  292.     Conu' 
sanct,  I.  1.    ' 


'     AFFREIGHTMENT. 

I.  Cdntiact  to  oiUrry  safely :  exceptions* 

1.  Refusal  to  engraft  exceptions  of  a 
private  nature. 

Asstimpsit  by  shi|)per  on  a  contract 
of  atfVelghtment.  Declaration  stated 
that  jiiaintiff  had  shipped  on  board  de- 
fendant's sfaipy  ttien  in  the  bay- of 
GibraUar,  and  bound  for  LoiufMiy  call- 


ing at  Cadiz,  certiun  goods  to  be  safely 
conveyed  to  London,  and  there  de- 
livered in  food^jordcr,  the  act  of  God» 
the  Queen^  enemies,  fire,  all  and  every 
other  dancers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  na- 
ture or  kind  soever,  save  risk  of  boats 
&c,j  exceptec^  the  plaintiff  paying 
freight:  promiise  by  defendant  so  to 
convey  and  deliver  the  cargo,  saving 
the  above  exceptions:  breacn,  that  he 
failed  to  da  so. 

Plea,  that  the  ship  in  the  course  of 
her  voyage  called  at  Cadiz,  and  was 
then  within  the  jurisdiction  of  the 
officers  of  customs  there,  and  of  a  cer  • 
tain  Court  of  Spain  (described  in  the 
plea):  that,  while  the  ship  was  there, 
the  goods  were,  according  to  the  law 
of  Spain,  lawfully  taken  out  of  the 
ship  by  the  said  officers,  against  the 
will  and  without  the  default  of  the 
defendant,  on  a  charge  of  suspicion  of 
their  being  contraband  according  to  the 
law  o(  Spain,  and  were  confiscated  by  a 
decree  of  the  said  Court*  upon  the 
charge  aforesaid.    On  demurrer. 

Held,  that  the  plea  alleged  no  ex- 
cuse within  the  express  exceptions  in 
the  contract;  that  the  decree  of  con- 
fiscation was  in  itself  no  answer ;  and 
that  it  did  not  appear  by  the  plea  to 
have  been  incurred  through  any  fault 
of  the  plaintifl^  Judgment  for  plaintiffi 
Spcnce  V.  Chodwick,  5\  7. 

04  Actus  Dei,  what  not,  517.    Ante,  1. 

5.  Act  of  the  Queen's  enemies,  what 
not,  517.    Ante,  1. 

4.  Peril  of  the  seas,  what  not,  517. 
Ante,  1. 

5.  Confiscation  not  shewn  to  be  through 
fault  of  shipper  is  not»  517.  Ante,  1. 

II.  Illegality,  517.    Avit^,h  1. 


AGE. 


Infancif, 


AGENT^ 

I.  Eyidence  of  agency.  ; 

'].  Directions    to  raise  money  on   a 
cheque,  262#    ^tA!*,  VII. 


ASSENT. 


ASSUMPSIT. 
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III.  or  person  committing  malicious  in- 
jury :  authority,  143.    Action,  V. 

IV.  Doder  flpeaker's  warrant  5S9,  Par^ 
liameni,  IV.  2, 

V.  As  to  shewing  cause  of,  on  Ikce  of 
warrant,  559.    Parliameni^  IV.  d. 

VI.  Discharge. 

By  judge^s  order,  when  not  an  excuse, 
546.    Execution,  IV.  1. 

r 

ASSENT.] 

To  parish  apprenticeship!  S30.     Voor^ 
XXin.  I. 


ASSIGNEE. 

I.  or  reversion. 

1.  On  lease  not  undersea],  135.  Lcmd^ 
lord  ami  Tenant^  VIIL 

3.  When  he  may  naintun  assumpsit 
for  use  and  occupation,  135.  Land* 
lord  and  Tenant,  Vill. 

II.  Of  insolvent  debtor,  3137.    Imolvent, 
I. 

IIL  Of  bankrupt.    Bankrupt^  II.  VII. 


ASSIGNMENT. 


L  Of  goods. 

*        •  •  • 

What  passes  a  present  interest. 

By  agreement,  redtii^  (as  the  fact 
was)  that  plaintiff  had  discounted  a 
bill  for  S,^  and  that  S^  in  conddera^ 
tion  thereof,  had  deposited  with  plain- 
tifT,  as  a  collateml  security  for  repay- 
ment, the  lease  of  his  house,  and  had 
also  assigned  to  him  the  fixtures  as  per 
inventory,  S,  undertook,  if  the  bill 
should  be  dishonoured,  to  execute  a 
mortgage  to  plaintiff  of  the  lease  (such 
mortgage  to  contain  the  usual  power 
of  immediate  sale),  together  with  the 
fixtures  as  per  inventory,  such  lease 
nnd  fixtures  to  be  sold  by  auction  or 
otherwise,  and,  after  repayment  of 
debt  and  expenses  to  plaintiff,  the 
balance  to  be  paid  over  to  S.  But,  if 
plaintiff  should  wish  to  sell  the  fixtures 
ny  auction  or  otherwise,  S*  undertook  J 


.  to  allow  him  to  do  so  on  the  premises, 
without  his  being  liable  to  an  action  of 
trespass.  S,  also  undertook  to  pay  all 
arrears  of  rent  and  taxes  within  three 
months ;  and,  in  default  of  such  pay- 
ment, authorised  plaintiff  to  sell  the 
lease  and  fixtures  on  the  premises  by 
auction  or  otherwise,  without  previous 
mortgage,  and  to  pay  the  proceeds  as 
before  stated.  S,  signed  a  receipt  for 
80/.,  as  paid  for  purchase  of  the  fix- 
tures. 

S,  became  bankrupt,  having  con- 
tinued in  possession  of  the  house  and 
fixtures  until  that  event,  and  the  bill 
having  then  three  weeks  to  run.  The 
assignees  took  possession  of  the  fix- 
tures and  sold  tnero. 

Held,  that  plaintiff  was  entitled  to 
recover  the  value  from  them,  the 
agreement  having  vested  in.  him  an 
immediate  interest  in  the  fixtures. 

The  fixtures  were  sold  by  auction 
for  36/.,  a  fair  price  on  such  sale;  but, 
if  the^  had  been  valued  as  between 
outgomg  and  incommg  tenant,  they 
would  have  been  worth  80/. 

Held,  that  plaintiff  Was  entitled  to 
damages  according  to  the  latter  esti- 
mate.   Thompson  v.  PetiUt,  101, 

II.  Of  lease. 

Damages  on  breach  of  contract,  756. 
Damages,  I.  1. 

III.  Of  reversion,  135.     Landlord  and 
Tenant,  VIIL 

IV.  Of  perjury,  670.    Perjury,  I. 

V.  Of  errors,  652.    Error,  I. 

ASSUMPSIT. 

I.  When  it  lies. 

1.  By  assignee  of  contract,  135.  Land- 
lord and  Tenant,  VIII. 

2.  For  use  and  occupation :  brought 
by  assignee  of  reversion,  135.  Land- 
lord  and  Tenant,  VIIL 

3.  For  money  paid :  costs  of  defend- 
ing action  at  request,  679.  Bills, 
II.  4. 

4.  See  also  Action. 

II.  When  it  does  not  lie. 

To  recover  excess  levied  under  re- 


ATTORNEY. 


BANKRUPT^ 
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in  not  complying  with  the  practice  of 
the  Court,  waft  a  question  of  fact  for 
the  jury^  under  the  Judge's  direction 
as  to  the  law. 

5.  That  there  was  no  ground  for  ar- 
resting the  judgment,^  as,  if  there  could 
be  any  sense  of  ^t)^.  wprd  ^^^,*'  in 
which  it  was  defendiEint^s  duty  to  6le 
the  writs,  the  declaration  was  good 
after  yerdtet* 

The  fudgment  oh  this  last  point  was 
affirmed  on  error  by  the  Court  ol[  fix- 
chequer  Chamber.    (Page  83,  post*) 

4.  H^ld'  also^  in!  the  Court  of  Efrror, 
on  objection  thift  thedeclaratiohsheifped 
no  retath^eior  the  purpose  of  keeping 
the  actton  alive,  aniL  consequently,  no 
doty-  tBi  do  so :  'Jlbat  there  were^-  in 
ibft'  ^eteMonf  above  slated,  a  ^v 
sufficiendjDiheviii  aad^^a  breach  well 


Vir.  Xii^i^'to  p^  parties. 

l.'GMftigiinstforexcessive^evy:  when 
'       dtfn^^dertter,  15f,  179»    JEjitaOUm, 

'  .2*  IVhe^.  he  acts  withbnf' authority, 
'■=     14*:   ic/ia«,V. 

VIII;  Delivery  Of  signed  bill.  •     ' 

♦      .'-         1^'.    .'ii  -ti 

.1.  Omj^ipn/^rnereTy  preyents  recovery 
by  aefiqp* 

Toassumnsiton  an  attorney's  bill  of 

costs,  det'enaant  pleaded  a  s^*offj,  and, 

(^In  'supp^l>f  that  plea,  put  in  an  ac- 

''connttr  fambhidd  to  liiiii  by  phuntiff. 

'  Plaintiff''^' credit  side  oT  the  account 

-..  rc«ntni|ed  ha  claim  for  •  costs,  but  of 

thi»  ia  signdcl'  biM'  had  beeh  delivevcd, 

'I  and : '  dcfSkfapit-  •  therefiore  •  eontended 

-  4bat  the  debit '^de  only  of  plaintiff's 

•>«dei^ift<!bifld'beiooked  to:  >      . 

'    Held,!  that  the  whqle  account  was 

•  evidenced '  for  ( tkw  jury,  as  /  the  non-de- 
livery of  0  signed: Mil  docs  not  bav  the 

•  deb^  biii  roere^  ^if  insisted  on)  pre- 
^  vents  ka  recovery  by  action*.  HawiUon 

./v.,7\(ni#f,  482;- 

.  ■  2^  Paypient^  o|[i  ,accQunt  before,  554. 

■  ,:A^,fn.:  : ':... 

IX.  Remedies  for  bin.      < 

1.  Set-off  in   action  hy  client.  48i. 
Ante,  VIIL  1. 


8.  By  taking  credit  in  account,  482. 
i<ii/^VIII.  1. 

5.  Payments  to,  on  account,  534.  Ante. 
III. 

4.  For  business  in  court  where  not 
admitted,  94a    AtUi^  II.  1. 

X.  Libel  on,  899.    Defamation^  IL 


AUTHORITY. 

I.  Special  statutory. 

Jurisdiction,  how  to  be  shewn  on  (ace 
of  process,  359.    Parliament^  IV.  1. 

II.  Inferred  from  regularity  of  proceed- 
ing in  the  performance  of  a  duty,  818. 
Poor,  XXVI. 

III.  From  owner  to  arrest  trespasser, 
145.    Adkm^y. 


AWARD. 

Under  Inclosure  Act,  604.   CWimoit,  III. 

■■ 

BAILIFF. 

L  Bound,  546,  ssi.    Execution,  IV.  1. 
II.    See  also  Shcryj^, 


BALANCE. 

Due' from  trustee  to  cestui  que  trust,  844. 
TrtuUe.l. 


BANItRIJPT. 

I.  Act  of  bankruptcy :  when  dependent 
.  on  the  time  within  which  a  fiat  is 

issued. 

1.  Semble,  not  where  the  fiat  is  after- 
wards annulled.  ElUt  v.  Euttell^ 
952,  954. 

8.  Semble,  not  where  fiat  issued  after 
the  time  in  continuation  of  a  fiat 
issued  within  time  but  annulled. 
ElUs  y^Buuell^  95%  954. 

II.  Act   of  bankruptcy :    compounding 


BELIEF. 


BILLS  OF  EXCHANGE.     99S 


btttard  child :  breach,  that  defendant 
had  suffered  and  permitted  the  child 
to  be  maintained  at  the  expense  of  the 
parish ;  the  defendant  pleaded  that  the 
child  was  past  the  age  of  nineteen,  and 
was  under  the  control  of  the  parish 
officers;  that  he,  defendant,  was  able 
and  willing  to  provide  for  the  child 
without  the  assistance  of  the  parish^ 
and  requested  the  parish  officers  to 
delii^r  the  child  over  to  hu  care  and 
management,  which  they  refused  to  do, 
and  thereby  the  child  had  been  pro- 
vided tor  by  the  parish  officers  volun- 
tarily and  of  their  own  wrong.  Held, 
after  verdict,  that  the  plea  contained 
an  answer  to  the  action,  thou^  it  did 
not  aver  that  the  child  was  willing  to 
go  to  the  putative  ftither. 

Held,  also,  that  such  bond  required 
-m  stamp  of  l/.  15«.  as  being  a  Bond 
**  not  otherwise  charged,'*  under  stat. 
S^  G.  3.  €.  184.  Sched.  Part.  L  Bond; 
and  not  25A,  as  a  bond  to  secure  the 
repayment  of  money  to  be  advanced 
&c.,  or  which  might  become  due  on 
an  account  current,  and  to  an  amount 
**  uncertain  and  without  any  limit.*' 
Bournes  v.  Manhj  787. 

IIL  Bond :  excuse  of  breach. 

.Refusal  of  parish  officers  to  let  the 
oblkor  maintain  the  child,  787. 
Ante^  11. 

IV.  Bond:  pleading. 

Plea  in  excuse  of  breach :  what  good 
alter  verdict,  787.    Anik^  IL 

V.  Nature  of  the  relation  between  father 
and  child. 

1.  Readiness  of  the  father  to  mabtain 
the  child,  787.    Ante^  IL 

2.  Willingness  of  the  child  to  live  mth 
the  father,  787.    Ante,  H. 


BELIEF. 

I.  Nature  and  amount  of. 
Reasonable  distinguished  from    bon& 

fide  belief,  145.    Action^  V. 

II.  Absence  of. 

1.  As  evidence  of  absence  of  probable 
cause,  252.    Malice,  I.  5. 


2.  Peijury  in  falsely  swearing  as  to 
belief,  670.    Perjury,  I. 


BILL  (ArrORNEyS). 
Page  482.    Aiiamejf,  VIIL  1. 

BILL  OF  SALE. 
Expenses  of,  15.    E»ecuiumy  III.  2. 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.  Promissory  notes:   what   n^otiable 
within  the  statute. 

Notes  to  maker's  own  order. 

Stat.  5  &  4  Ann,  e.  9.  «•  1.  extends 
to  a  promissory  note  payable  to  the 
makers  own  order,  so  as  to  make  him 
liable  upon  the  note  to  an  indorsee. 
Wood  V.  Myfton,  805. 

IL  Accommodation  bill. 

1.  Satisfaction  by  drawer,  266.  Post, 
IV. 

2.  When  holder  may  not  reduce 
monies  received  on  account  of  drawer 
in  satisfaction  by  setting  off  other 
demands,  266.    Pott,  IV. 

5.  Pleading:  absence  of  consideration, 
and  payment,  479.    Pott,  IX. 

4.  When  accommodation  acceptor  may 
recover  costs  of  unsuccessfully  de- 
fending action  on  the  bill. 

Plaintiff,  having  accepted  a  bill  for 
defendant's  accommodation,  defended 
an  action  brought  by  the  indorsee,  and 
finally  paid  the  amount  with  the  costs 
of  the  action.  Plaintiff  brought  as- 
sumpsit for  money  paid :  the  jury  were 
directed  that,  if  defendant  requested 
plaintiff  to  undertake  the  defence  (as 
to  which  there  was  some  evidence,  but 
no  express  request  proved)  the  costs 
were  recoverable  as  money  paid  to  the 
plaintiff's  use.    Verdict  for  plaintiff. 

Held,  that  the  direction  was  right, 
and  the  costs  recoverable  under  the 
count  for  money  paid.  Garrard  v. 
Cottreli,  679. 
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ropts'Wid  insolvent,"  and  that  they 
** continued  such  bankrupts"  &c.,  an^ 
snable  tp  bay  the  notes;  that  after- 
wards,' and  oefore'  a  reasonable  time  for 

Ceseotroent,  plaintiff  discovered  the 
nkniptey,  and  that,  within  a  reason- 
able time  afler  snch  discovery,  ftc,  he 
gave  defendant  notice  of  the  premises, 
and  oOfBfed  to  return  the  notes:  re- 
joinder, that  plaintiff  did  not  give  the 
flotice  till  after  ttfe  expiration  of  a 
reasonable  time  for  presenting  the  notes 
fornayniene.    Demurrer. 

Held  that  plaintiff  was  only  bound 
to  give  such  notide  within  a  reasonable 
time  afler  he  acquired  the  knowledge, 
and  not,  necessarily,  before  the  expira- 
tion or  time  fbr  presentment.  Judg- 
ment for  plaintifi!  Hobson  v.  O&ver, 
704. 

• 

9.  Pres^htrtlent  for  payment,  when  and 
bow  far  necessary,  70 i.    AiUi,  I. 

Vif.  Cheqoes:  delivery. 

Tbrougli  intermediate  ogent. 

Defendant,  wanting  money,  desired 
T»i  a  disboont  agent,  to  procure  him 

-  160/.  an  discounts    T,  asked  for  se- 
curity; and  defdiidant  gave  T,  his 

■  cheque  Cor  160/.^  payable  to  7\  or 

-  bearer,  laying  that'^.  must  get  him  the 
♦    money  *bv  hook  or  by  crook."    T, 

then  said  ne  would  see  a  friend,  and 
<  try  to  gee  defendant  the  money;  and 
be  afterwards  obtained  the  money  from 
plaintiff,  handed  him  the  cheque,  paid 
over  the  money  to  defendant,  and  at 
the  same  time  received  15/.  from  de- 
fendaot  for  discount,  of  which  he  kept 
^L  and  paid  8/.  to  plaintiff.    Defendant 
afterwards  requested  time  for  payment 
of  the  cheque;  and  T.,  without  re- 
ferring to  the  plaintiff,  gave  time.    De- 
fendant, requlrine  still  further  delay. 
Wrote  to  T„  "tell  yoiir  friend  I  want 
his  money  till  Christmatj  and  am  will- 
'■  ing  to  pay  for  the   accommodation. 
]    Let  me  know  what  he  will  do  for  me." 
. .  JDuring  these  transactionss,  T.  did  not 
.mention  any  lender  by  uame  to  the 
defendant.  • 

.  la  an  action  of  debt  on  the  cheque, 

.   averring  delivery  of  it  to  plaintiff;  plea, 

that  defendant  delivered  the  cheque  to 

.  2' •;  that,  save  as  aforesaid,  there  never 

W9S  any  delivery  of  it  by  deHcndant : 

VOL.  X.   V,  8. 


and  that  T.  delivered  it  to  nlaintiff; 
without  this,  that  defendant  delivered 
it  to  plaintiff  in  manner  &c. :  issue 
thereon  : 

Held  that,  on  the  above  evidence,  a 
jury  was  warranted  in  finding  a  de- 
livery of  the  cheque  by  defendant  to 
plaintiff.    Samuel  v.  Grcm,  263. 

VIII.  Form  of  action. 

1.  Debt  by  holder  of  cheque,  262. 
Ante,  VII. 

S.  To  recover  costs  of  defending  action 
at  request  of  party  accommodated, 
679.     Ante^  II.  4. 

IX.  Pleading. 

Duplicitv :  payment  and  absence  of 
consideration. 

Assumpsit  a^^inst  acceptor  of  a  bill 
of  exchange,  mdorsed  by  drawer  to 
plaintiff. 

Plea,  that  defendant  acce|)ted  for  the 
accommodation  of  the  drawer,  and  that 
there  never  was  any  value  or  con- 
sideration for  defendant's  acceptance, 
or  for  the  pavment  of  the  bill  by  him ; 
that,  afler  the  bill  became  due,  and 
before  action,  the  drawer  paid  plaintiff 
the  amount ;  nnd  that  plaintiff  always 
held,  and  still  holds,  the  bill  without 
value  or  consideration. 

Replication,  that  the  bill  was  not 
accepted  for  the  drawer's  accommoda- 
tion, and  that  the  drawer  did  not  pay 
the  amount  of  the  bill,  modo  et  formS. 

A  demurrer  to  the  replication  for 
duplicity  was  set  aside  as  frivolous  by 
a  Judge  s  order. 

Held,  on  motion  to  rescind  the  order, 
that  the  plea  was  itself  double,  and  the 
replication  therefore  not  objectionable 
for  duplicity. 

Held,  also,  that  the  jurisdiction  of  a 
Judge  at  chambers  in  setting  aside  de- 
murrers as  frivolous  is  of  so  beneficial 
a  tendency  that  the  Court  will  not  en- 
courage applications  calling  on  them 
to  interfere  with  it.  Lane  v«  Ridley^ 
479. 

X.  Costs. 

Accessory  to  the  bill,  679.  Ante,  II.  4. 
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CERTAINTY. 

L  Alternative  when  to  be  specified,  G85. 
Municipal  Corporation^  XI. 

II.  In  warrant  to  arrest^  359.  ParUa- 
meni,  IV.  1. 

CERTIFICATE. 
Marriage,  5 1 4.    Etndence,  XIV. 

CERTIFICATE  MAN. 
Page  971.    Poor,  XXIV. 

CERTIORARI. 

I.  Writ 

1.  What  a  sufficient  description  of  the 
proceeding  to  be  removea,  540.  Cbn- 
viction,  I. 

3.  When  too  late  to  quash  writ,  540. 
Conviction^  I. 

3,  Effect  of  improperly  describing  par- 
ties to  whom  It  is  directed,  540. 
Conviction^  I. 

II.  Return. 

Of  proceeding,  how  far  it  cures  insuf- 
ficient description  in  writ,  540.  Con- 
victiony  I. 

III.  Quashit^g  writ. 

When  not  for  insufficient  description, 
540.     Conviction,  I. 

IV.  Amendment  of  proceeding  removed. 
Refusal  to  send  it  back  for  the  pur- 
pose, 540.     Conviction,  1. 

V.  Whether  the  only  mode  of  question- 
ing an  order  made  with  jurisdiction, 
700.     Poor,  1. 1. 

VI.  Trial  of  indictment  removed  by. 
Jury  from  what  county,  925.  Jury,  I. 
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Truttee. 


CHAMBERS. 
Jurisdiction  of  judge  at,  479.    BilU,  IX. 

CHARGE. 

Criminal. 
Unfair  use  of,  252.    Malice,  I.  5. 

CHARITY. 

Rateability,  852.    Poor,  XV.  1. 

CHARTER. 

Construction. 

Usage  does  not  alter  effect  of  clear 
words,  962,  9G9.    Gaoi,  U. 

CHARTER  PARTY. 

Exceptions  to   the   contract   to   carry 
safely,  517.    Affreightment,  1. 1. 

CHEQUE. 

Bii/s  of  exchange  and  promisiory  Notes, 

CHILD. 
Parent  and  ChUd,    Bastardy, 

t 

CHURCH. 
Nonresidcnce,  280.    Clergy,  I. 

CHURCH  RATE. 

Recovery  before  justices. 

Constructive  notice  that  the  validity 

of  the  rate  is  disputed. 

Plaintiff*  was  summoned  before  two 
justices  for  refusing  to  pay  a  sum  un- 
der 10/.,  being  his  proportion  of  a 
church  rate,  laid  by  the  churchwardens 
with  the  consent  of  the  minority  of  a 
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COMMISSION. 
To  examioe  witnesses,  827.    Highway, 

COMMISSIONERS. 

9 

I.  Poor   Law  Commissioners,  91,  700. 
Poor,  I.— IV. 

II.  or  sewers.    Sewers, 

III.  For  taking  affidavits  in  the  country. 

When  piirtner  of  attorney  concerned, 
292,    Conusance,  I.  i. 

COMMITTEE. 

Of  public  company. 

Provisional  and  managing,  69 1^  97 C. 
Company,  V.  1.  VII.  1. 

COMMITMENT. 

1.  Under  statutory  power. 

Necessity  of  summons  to  shew  cause. 

Under  stat.  8  &  9  Vict.  c.  127.  *.  1., 
which  enacts  that  a  debtor,  against 
whom  a  judgment  of  debt  has  been  ob- 
tained, may  be  summoned  before  any 
one  of  certain  inferior  courts,  and  that, 
if  he  appears  to  have  the  means  of 
paying  by  instalments,  and  shall  not 
pay  at  such  times  as  the  Court  shall 
order,  the  judge  mny  order  him  to  be 
committed  for  any  time  not  exceeding 
forty  days : 

Held,  by  Lord  Denman  C.  J.,  and 
Erie  J.,  that,  on  default  in  paying  an 
instalment,  the  debtor  may  be  com- 
mitted at  once^  without  summons  to 
shew  cause. 

By  Patteson  and  Coleridge  Js.,  that 
such  previous  summons  is  necessary. 

By  Stat.  8  &  9  Vicl.  c.  127.  *.  1.,  a 
debtor,  against  whom  judgment  has 
l)een  obtained,  may  be  summoned  be- 
fore the  inferior  court  within  the  juris- 
tion  of  which  he  shall  reside  or  be, 
and,  if  he  appear  to  have  the  means  of 
paying,  and  shall  not  pay,  his  debt  at 
the  time  ordered  by  the  Court,  he  may 
be  committed  to  the  gaol  of  the  dis- 
trict in  which  he  '^  shall  be  resident" 


Held,  by  Lord  Denman  C.  J.,  Colc' 
ridge  and  Erie  Js.,  that  the  commit- 
ment must  be  to  the  gaol  of  the  dis- 
,  trict  in  which  the  debtor  resided  at 
the  time  when  he  was  summoned. 

By  Patteson  J.,  that  the  commitment 
must  be  to  the  gaol  of  the  district  in 
which  he  resides  at  the  time  of  com- 
mitment. 

A  warrant  of  commitment  under  stat. 
8  &  9  Vict.  c.  127.  s.  1.  recited  that  JT. 
of  **  Fleet  Lane,  Farringdon  Street,  in 
the  city  o( London,'^  and  *^  then  being  at 
Fleet  Latie  in  the  city  aforesaid,"  had 
been  summoned  touching  the  nonpay- 
ment of  a  debt  for  which  judgment 
had  been  previously  recovered  against 
him,  and,  on  appearance,  had  been  or- 
dered to  pay  by  instalments,  and  had 
made  default  in  so  paying;  the  warrant 
then  ordered  his  commitment  to  a  gaol 
of  the  city  of  London,  beine  the  city  in 
which  ^'  the  said"  K.  ^'  hatn  been  resi- 
dent." 

Held,  by  Lord  Denman  C.  J.  and 
Erie  J.,  and  semble,  per  Coleridge  J., 
that  it  appeared  from  the  warrant  that 
the  debtor  was  resident  in  the  city 
of  London  at  the  time  of  commit- 
ment. 

Held,  by  Patteson  J.,  that  it  did  not 
so  appear.    Kinning*s  case,  730. 

II.  Warrant. 

Place  of  residence  how  shewn  in,  750. 
Ante,  L 

III.  Nature  of. 

In  the  nature  of  a  ca.  sa.,  750.  Ante^  I. 

IV.  Cause  of. 

For  not  paying  instalment  ordered  by 
small  debts'  court,  730.    Ante,  L 

V.  Place  of. 

To  the  prison  of  the  district  where  the 
debtor  "  shall  be  resident,"  730. 
Ante,  I. 


COMMON. 

I.  Pur  cause  de  vicinage :  nature  of  the 
right. 

1.  What  it  is,  604,  620, 632,  636.  Post, 
11.  111. 
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S.  The  number  of  owners  that  may 
prescribe,  620,  633-    Post,  III. 

II.  Pur  cause  de  vicinage :  between  what 
parties  the  right  may  exist,  and  how. 

1.  May  exist  by  custom  between  ad- 
joining commons. 

To  avowry  for  damage  feasant  on  a 
common,  D.,  common  pur  cause  de 
vicinage  is  well  pleaded  in  bar  by  al- 
leging; immemorial  common  pur  cause 
de  vicinage  between  commons  P.  and 
and  D.,  for  cattle  duly  put  on  said 
commons,  and  that  pluntifiT  has,  for 
thirty  (or  sixty)  years,  had  right  of 
common  on  P. 

Reputation  may  be  given  in  evidence 
in  support  of  the  immemorial  right  of 
common  pur  cause  de  vicinage  so 
pleaded.    Prichard  v.  Powell^  589. 

2.  Cannot  exist  by  custom  between 
private  estatesi 

A  claim  of  common  pur  cause  de 
vicinage  pleaded  in  respect  of  a  private 
estate,  and  alleging  such  common  to 
exist  by  custom,  is  bad.  And,  there- 
fore, a  right  to  such  common  is  not 
shewn  by  alleging  that  the  farm  of 
A.  and  the  farm  of  B,  were,  and  from 
time  whereof  &c  had  been,  contiguous 
to  each  other,  and  not  separated  by 
any  fence,  and  that  the  sheep,  from 
time  to  time  put  on  the  land  of  A,  to 
feed,  "  from  time  immemorial,  have 
gone,  escaped/'  &c.,  **  and  have  been 
used  and  accustomed  to  go,"  &c., 
therefrom  into  the  land  of  S.^  and  to 
intermix  there  and  to  feed  with  sheep 
from  time  to  time  feeding  on  B,\  land ; 
and  in  like  manner  &c.;  alleging  in 
similar  form  that  the  sheep  put  on  B*i 
land  have  gone,  &c.  therefrom,  and 
been  used  to  go,  &c.,  upon  the  land  of 
A*^  and  to  intermix  &c.  And  this  ob- 
jection to  a  replication  was  held  good 
on  demurrer  to  the  rejoinder.  Jones 
v.  Bobin,  581. 

3.  Cannot  exist  by  custom  between 
private  estates. 

Semble,  by  the  Court  of  Exchequer 
Chamber,  that  common  pur  cause  de 
ncinagc  may  exist  between  two  neigh- 
bouring proprietors,  though  there  be 
no.  other  right  of  common  over  the 


lands,  on  either  side,  firom  whidi  tbe 
cattle  escape. 

Held,  by  the  same  Court  (affiranog 
the  jad^ent  of  the  Queen's  Bencb^ 
that  a  plea,  cluming  common  par  cause 
de  vicinage  in  respect  of  a  private  es- 
tate over  which  no  other  rig^t  of  com- 
mon is  shewn,  and  alleging  such  com- 
mon to  exist  bry  custom,  if  bad.  Aod 
that  a  plea  of  such  common,  agaioit 
the  owner  of  the  land  into  whioi  the 
cattle  escape,  must  be  a  plea  of  gruit 
or  prescription. 

And,  therefore,  that  a  dairo  of  socfa 
common,  merely  alleging  that  the  land 
of  A.  and  the  land  of  B.  were,  and 
from  time  whereof  &c  had  been  con- 
tiguous to  each  other,  and  not  sepa- 
rated by  any  fence,  and  that  the  sheep 
from  time  to  time  duly  put  on  the  hod 
of  A,  to  feed  **  from  time  immemorial 
have  gone,  escaped  "  &c^  **  and  liaTe 
been  used  and  accostoroed  to  go,**  &c 
therefrom  into  the  land  of  J?.,  "and  to 
intermix. there  and  to  feed  with  sheep 
from  time  to  time  feeding  on'*  B,*i 
land;  and  in  like  manner  £c.;  alleging 
in  similar  form  that  the  sheep  duly  pot 
on  ^.'s  land  have  gone  thei^efrom  aod 
been  used  &C.,  upon  the  land  of  A^ 
and  to  intermix  &c. ;  is  ill  pleaded :  the 
objection  being  taken  to  the  replica- 
tion, on  demurrer  to  the  rejoinder. 
Jonet  V.  Bobitif  620. 

4.  Semble  not  between  a  close  aod  a 
common,  604.    Pos/,  IIL 

5.  Whether  it  may  exist  by  prescrip- 
tion between  private  estates,  5«l, 
587,  620.    Anii,  2,  5. 

6.  Between  private  lands :  though  no 
other  right  of  common,  620.  Antics. 

III.  Pur  cause  de  vicinage:  what  oage 
necessary. 

Not  established  where  the  stray  cattle 
have  always  been  turned  back. 

To  establish  a  common  pur  cause  de 
vicinage,  an  intercomnnoning  between 
the  two  districts  must  be  alleged  and 
proved.  It  is  not  enough  to  shew  that 
there  was  no  fence  between  the  two  dis- 
tricts, and  that  cattle  strayed  from  one 
to  the  other,  but  were  constantly  eitber 
driven  back  by  their  own  respective 
owners,  or  turned  oflTby  the  owoersof 
the  land  into  which  they  had  strayed. 
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Semble,  that  a  plea  is  bad,  after  ver- 
dict, which  professes  to  shew  a  com* 
.   mon  pur  cause  de  vicinage,  by  usage, 
between  the  "  close  "  of  an  individual 
and  a  waste  or  common. 

Admitted,  that,  where  there  is  a 
common  pur  cause  de  vicinage  be- 
tween two  wastes,  and  one  of  them  is, 
under  a  private  act  of  parliament,  con- 
veyed to  allottees  for  the  purpose  of 
being  inclosed,  and  the  commissioners 
under  the  act  extinguish  all  rights  of 
common  on  such  one  waste,  these  pro- 
ceedings do  not,  of  themselves,  put  an 
end  to  the  common  pur  cause  de 
vicinage.     Clarke  v.  Tinker^  604. 

IV.  Pur  cause  de  vicinage:  commoner's 
title. 

What  title  to  depasture  on  the  com- 
moner's own  common  sufficient,  589. 
Ante.W.  1. 

V.  Pur  cause  de  vicinage:  extinguish- 
ment. 

Not  'extinguished  by  inclosure  award 
extinguishing  rights  of  common,  604. 
AfU^,  ill. 

VI.'  Pur  cause  de  vicinage :  pleading. 

1.  How  pleaded  as  inducement,  620, 
637.     Anti^  XL  3. 

S.  How  pleaded  against  a  stranger, 
620,  637.     Ante^  fl.  3. 

3.  How  pleaded  in  a  justification,  581, 
604,  620.     Antc^  11.  111. 

VII.  Pur  cause  de  vicinage :  evidence. 

1.  Reputation,  589.     Ante,  II.  1. 

2.  Interruption  and  resistance,  604. 
Aide,  III. 


COMMONS. 
House  of,  359.     Parliament^  IV.  1 . 

COMPANY. 

Firstly  :  Public  companies. 

1.  Name. 

Registered  company  cannot  change  its 
name. 

A  joint-stock  company  completely 
registered  under  stat.  7  &  8  Vict,  c,  1 10., 


and  thereby  "  incorporated  "  by  virtue 
of  sect.  25,  has  no  power  after  such 
incorporation  to  change  its  name. 
And  the  re^strar  of  ioint-stock  com- 
panies, having  refused  to  receive  a  re- 
turn of  such  change  of  name,  produced 
under  sect.  10,  was  held,  on  motion 
for  a  mandamus,  to  have  done  rightly. 
Regjna  v.  Registrar  of  Joint  Stock  Com- 
panies, 859. 

II.  Constitution. 

What  changes  a  registered  company 
may  not  make,  839.    Ante,  1. 

III.  Registration. 

Of  changes  after  incorporation,  859. 
Ante,  I. 

IV.  Provisional  committee. 

1 .  As  distinguished  from  committee  of 
management,  691.    Post,  VII.  1. 

2.  Effect  of  change  in  the  body,  691. 
Post,  VII.  1. 

V.  Provisional  committee:  liability  to 
actions. 

1.  On  contracts  entered  into  before 
defendant  became  a  member. 

Assumpsit.  The  declaration  con- 
tained a  count  for  not  accepting  or 
paying  for  machinery  made  for  de- 
fendants, according  to  a  special  con- 
tract, and  also  a  count  for  goods  bar- 
gained and  sold.  Defendants  were 
members  of  a  provisional  committee 
of  a  company,  which  had  entered 
into  a  written  contract  for  the  ma- 
chinery before  M,,  one  of  the  defend- 
ants, joined  the  committee.  Under 
this  contract  plaintiff  was  to  have 
monthly  payments  on  account  of  the 
work  while  in  progress,  not  exceeding 
the  price  of  the  work  done  and  ma- 
terials supplied  for  the  time  being. 
After  M,  joined  the  committee,  several 
payments  were  made  on  account  of  the 
work,  and  alterations  suggested  and 
adopted,  with  his  sanction;  and  he 
also  took  an  active  part  in  superintend- 
ing the  work  and  making  experiments 
with  it. 

Held :  1.  That  there  was  no  ground 
for  implying  a  new  contract  after  M, 
joined  the  committee;  and  that  his  ac- 
quiring an  interest  in  the  subject-mat- 
ter of  the  contract  previously  entered 
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into  would  not  make  him  liable  on 
such  contract. 

2.  That  he  was  not  liable  on  the 
count  for  goods  bargained  and  ac^d, 
because,  if  the  property  in  succeastTe 
portions  of  the  machinery,  while  the 
work  was  in  progress,  did  pass  from 
time  to  time  by  the  payments  on  ac- 
count, it  passed  according  to  the  terms 
of  the  special  contract,  to  which  he 
was  not  a  party.  Bealev.  MotiU^  976. 

S.  Effect  of  new  members  joining  in 
directions,  976.    AnU^  1. 

5.  Effect  of  new  member  prominng  to 
pay,  976.    Ant>^  1. 

VI.  Committee  of  management. 

When  not  the  contracting  party,  69  i. 
Poit,  VII.  1. 

VIL  Allotment  of  shares. 

1.  With  whom  the  allottee  contracts. 

The  prospectus  of  an  intended  rail- 
way company  contained  a  list  of*  Pro- 
visional directors,"  and  announced  that 
applications  for  shares  were  to  be  made 
to  ''  the  Provisional  Committee  of  Ma- 
nagement."   A  committee  of  manage- 
ment, with  a  chairman,  was  subsequently 
appointed  by  a  resolution  of  the  pro- 
visional committee,  and  thenceforward 
managed  the  affairs  of  the  company. 
Defendant  made   an    application  for 
shares  in  the  form  prescribed,  which 
contained  a  promise  to  pay  deposits, 
and  received  a  letter  of  allotment  from 
the  secretary  of  the  company,  stating 
that  scrip  certificates  would  be  de- 
livered in  exchange  for  such  letter. 
At  the  foot  of  the  letter  was  a  receipt 
for  deposits  signed  by  one  of  the  com- 
pany's bankers.    The  form  of  receipt 
purported  that    the  amount  payable 
on  deposits  had  been  received  ^  on 
account  of  the  provisional  committee." 
Held,  that  the  defendant's  contract 
to  pay  the  deposits  was  made  with  the 
provisional   committee   at  lai^e,  and 
that  the  committee   of  management 
could  not  maintain  an  action  tor  the 
non-payment. 

Some  of  the  provisional  directors 
having  withdrawn,  and  other  persons 
having  become  such  directors,  between 
the  application  for  shares  and  the  allot- 


ment :  Qumre^  whether  defendant  bid 
the  option  of  taking  or  refuting  tiie 
shares  allotted.    Wotdmer  v.  7%,  691. 

2.  Effect  of  change  in  body  of  pro- 
visional directors,  691.    Anli^  1. 

5.  Delay  and  change  of  dicamstinces, 
691.    AnU^  1. 

VIII.  Deposit. 

Action  for  against  allotee,  691.  AmU. 
VIII.  1. 

IX.  Sharebolden :  who  may  be. 
InfanU,  935.     CalU, 

X.  Shareholders:    registration. 

Infants,  935.     CalU. 

XI.  Action  for  calls. 

Infancy  when  no  defence,  935.    CWb. 

XII.  Contracts. 

Effect  of  change  in  parties  interested 
in  the  subject-matter,  976.  Ade. 
V.  1. 

XIII.  Rateability,  908.    Poor. 
Secondly  :  Companies  not  public 

XIV.  Private  partnerships.    Partwa-. 

COMPENSATION. 

I.  For  loss  of  municipal  office,  565.  Moh 
damns,  V,  1. 

II.  Expense  of  unsuccessful  resistance, 
534.    Attorney,  III. 

COMPOSITION. 

With  petitioning  creditor,  952.    Bak' 
nipt,  IL 


COMPOUNDING  OFFENCE& 

Unfair    use    of  criminal    charge,  252, 
Malice,  1. 5. 


CONDITION. 

I.  Effect  of  insisting;  on  two  conditions, 
one  of  which  u  unfounded,  844. 
7ytutee,L 


CONDUCT. 

II.  Receipt  of  feme  covert  for  money 
settled  to  her  separate  use.  844.  Tnu- 
tee,  I. 


CONDUCT. 

I.  Estoppel  by,  944.    Landlord  and  7V- 
nant,  IL 

II.  Admissions  by,  486.    Admistion^  IV. 

III.  Ratification  by,  747.    Coroner,  1. 1. 

IV.  Constructive  notice  by,  504.  Churchm 

rate. 


CONFISCATION. 

By  friendly  power. 

Neither  actus  dei,  nor  act  of  the 
Queen's  enemieH,  nor  peril  of  the 
sea,  517.    Affreightment,  I.  1. 

CONFIRMATION. 

On  appeal,  effect  of,  868,  869.    Poor, 
XVI.  1. 

CONSENT. 

I.  Change  of  possession  by,  effect  as  a  sur- 
render, 944.    Landlord  and  Tenant,  II. 

II.  No  eviction  with,  944,  946.  Land' 
lord  and  Tenant^  11. 

CONSENT  RULE. 

Execution  for  costs  under,  531.    Cotti, 
VI. 

CONSTABLE. 

I.  How  far  bound  to  execute  warrant, 
559,  589.     Parliament,  IV.  1. 

II.  Arrest  by  without  warrant,  having  Xeh 
it  at  home :  in  Howard  v.  Gottett,  591. 

III.  Exclusion  of  from  privilege  of  uni- 
versity, 292.     Conusance,  1. 1. 
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CONSTRUCTION. 

I.  Generally. 

1.  Reference  to  last  antecedent,  91. 
Poor,  IV.  5. 

2.  Reference  to  the  word  which  governs 
the  sentence,  9 1  •    Poor,  IV.  5. 

5.  By  considering  the  whole  instrument* 
there  being  inconsistent  clauses,  101. 
Anignment,  I. 

II.  Of  statutes. 

1.  Notwithstanding  hardship,  .116. 
Gaol,  I.  1. 

2.  Directory,  492.    Habeoi  Corput,  L 

5.  By  reference  to  recital,  492,  502. 
Habeas  Corpus,  I. 

4.  Inconvenience,  how  far  to  be  re- 
garded, 730.  Commitment,  I.  859. 
Company,  I.    962.  Gaol,  II. 

5.  So  as  to  carry  out  intention,  805. 
Bills,  I. 

6.  Expressio  unius  est  exclusio  alterius, 
839,  845.     Company,  I. 

7.  Restricted,  859,  845.    Company,  I. 

8.  By  reference  to  purpose  indicated 
in  other  clauses,  852.    Poor,  XV.  1. 

9.  So  as  to  give  the  words  a  reasonable 
meaning,  868,  878.    Poor,  XVI.  1. 

10.  Ejusdem  generis,  868, 878.  Poor, 
XVI.  1. 

11.  General  words  construed  so  as  to 
comprise  infants,  935.     Calls. 

III.  Of  pleadings. 

After  verdict,  in  any  sense  of  a  word 
that  will  support  the  pleading,  69. 
Attorney,  VI. 

IV.  Of  process. 

1.  Of  parliament  and  superior  courts, 
not  appearing  on  face  to  be  be- 
yond scope  of  jurisdiction,  359.  Par^ 
liament,  IV.  1. 

2.  Under  inferior  or  special  statutory 
authorities,  559.    Parliament,  IV.  1. 

5.  By  connecting  recitals  with  man- 
datory part,  559.    Parliament,  IV.  1. 
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VI.  Restnunt  of  trade.  ** 

1.  When  good  though  unlimited  in 
point  of  time. 

An  agreement  to  girt  up  a  house 
and  good-vdll  of  a  business  for  7/.,  and 
not  to  open  a  shop  in  the  same  line 
of  business  within  one  mile  of  the 
said  house  under  a  forfeiture  of  20/.,  is 
not  illegal  on  the  ground  that  the  re- 
straint of  trade  is  unlimited  in  point 
of  time  and  may  continue  though  the 
purchaser  ceases  to  carry  on  the  busi- 
ness. 

Nor  does  the  agreement  require  a 
stamp  as  being  for  a  subject-matter  of 
the  valueof  2^.  Pemberton  v.  Vaughan^ 
87. 

S.   Separation  of  the  part  which  is 
good. 

A  deed  recited  that  plaintiff  had 
carried  on  the  business  of  an  attorney, 
that  defendant  had  for  four  years  been 
his  salaried  clerk,  and  had  applied  to 
him  to  accept  defendant  as  his  articled 
clerk  without  premium,  which  plain- 
tiff consented  to  do  on  defendant's 
entering  into  the  covenants  therein- 
after contained ;  and  defendant  bound 
himself  clerk  to  plaintiff  for  five  years 
by  articles :  It  was  then,  by  the  deed, 
witnessed  that,  in  pursuance  of  the 
agreement,  and  in  consideration  of 
5s,  &c.,  defendant  did,  for  himself, 
his  heirs,  executors,  and  administra- 
tors, thereby  covenant  with  plaintiff, 
his  executors  administrators,  partners 
and  assigns;  'J*hat  defendant  should 
not,  during  the  term  of  five  years 
mentioned  in  the  articles,  nor  at  any 
time  after  its  expiration,  directly  or 
indirectly,  interfere  or  intermeddle 
with,  or  be  concerned  as  attorney, 
agent  or  otherwise,  for,  any  person 
who  had  already  been,  or  who  should 
from  time  to  time  thereafter  become 
or  be,  the  client  or  correspondent  in 
business  of  or  with  plaintiff,  or  any 
partner  or  partners  he  might  admit  to 
a  share  with  him  or  any  person  to 
whom  he  might  sell  or  assign  the  whole 
or  any  part  of  his  business  of  attorney ; 
and  that  defendant  should  not  act  as 
partner,  clerk  or  assistant  with  or  to 
any  person  who  should  interfere  or  in- 
termeddle as  aforesaid;   and,  in  case 


defendant  should  commit  any  breach 
of  his  said  covenants,  he  should  forfeit 
and  pay,  as  liquidated  damages,  100/. 
for  every  such  breach ;  and  each  day's 
repetition  or  continuance  of  any  in- 
terference &c.  as  aforesaid  should  be 
deemed  a  fresh  breach  of  covenant, 
and  incur  a  new  and  separate  penalty 
and  right  of  action. 

Plaintiff  declared  in  covenant,  as- 
signing breaches  in  respect  of  persons 
wno  had  been  his  clients  before  and 
at  the  time  of  the  making  of  the  deed, 
and  of  persons  who  had  been  his  clients 
while  defendant  continued  under  the 
articles. 

Held,  that  the  part  of  the  covenant 
in  respect  of  which  the  breaches  were 
assigned  was  good,  as  not  operating 
unduly  in  restriction  of  trade,  and 
might  be  separated  from  the  rest ;  and 
•therefore  an  action  might  be  brought 
on  such  breaches.  NichqlU  v.  Stretton^ 
346. 

VII.  Inchoate. 

1.  Effect  of  change  of  parties  and  cir- 
cumstances, 691.     Company,  VII.  1. 

2.  Effect  of  complete  enjoyment  under^ 
775.     Damages,  IV.  1. 

3.  Bargain  not  bound  until  after  a 
change  in  the  parties  interested  as 
purchasers,  976.     Company^  V.  1 . 

VIII.  Implied. 

Excluded  by  express  contract,  135. 
Landlord  and  Tenant,  VIII.  976. 
Company,  V.  1 . 

IX.  Divisibility  of. 

Legal  from  illegal  provisions,  346. 
Ante,  VI.  2.   . 

X.  Construction. 

1.  Where  clauses  inconsbtent,  101. 
Assignment,  I. 

S.  Eifbct  of  provision  for  contingencies, 
473.    Landlord  and  Tenant,  V. 

3.  Refusal  to  engraft  exceptions  of  a 

Erivate  nature,  517.    Affreightment y 
.  1. 

4.  Refusal  to  extend  the  meaning  of 
express  exceptions,  517.  Affreight' 
metU^  I.  1. 
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whether  or  not  he  had  any  share  in  the 

Krofits  of  that  proceeding.  M,  and  7\ 
ad  not,  jointly  or  severally,  been  con« 
cemed  in  the  cause  of  which  conusance 
was  clumed.  Held  no  objection  to 
affidavits  in  support  of  the  claim,  that 
they  were  sworn  before  M^  who  was 
a  commissioner.    Tnmer  v.  Baieiy  292. 

S*  Whether  exceptions  ought  to  be 
n^atived,  292.    AntCy  1. 

3.  Before  whom  sworn,  292.    Anie^  1. 

IL  Where  there  are  several  claimants. 

Whether  it  can  be  allowed  as  to  one 
when  refused  as  to  others,  292. 
AnU,  I.  1. 

IIL  Who  not  entitled  to  the  privilege. 

Constables  under  stat  6  &.  4  c.  97. 
Anie^  I.  1. 


CONVICTION. 

I.  Amendment. 

Return  to  justices  for  that  purpose 
refused. 

A  conviction  under  the  Merchant 
Seamen's  Act  having;  taken  place  in 
Septewber^  and  having  bceA  returned 
to  the  following  sessions,  a  certiorari 
was  obtained  to  remove  it ;  a  rule  for 
a  concilium  cranted  in  November  ;  and 
the  points  delivered  in  January,  dis- 
closing an  objection,  that  the  evidence 
was  not  set  out.  The  Court,  in  its 
discretion,  refused  to  allow  the  con- 
viction to  be  taken  off  the  file  and  re- 
turned to  the  justices  that  they  might 
amend  it,  by  inserting  the  evidence. 

Semble,  that  a  certiorari  to  remove 
a  conviction  "  for  certain  trespasses 
and  contempts  against  the  form  of  the 
statute  **  &c.  is  sufficient  to  bring  up  a 
conviction  for  harbouring  seamen,  bemg 
a  single  offence  under  the  statute ; 

But,  the  justices  having  returned  the 
conviction  to  the  quarter  sessions,  and 
the  sessions  to  this  Court,  held  that, 
at  all  events,  the  certiorari  could  not 
then  be  quashed  on  the  ground  of  this 
variance;  or,  because  it  improperly 
described  the  justices  as  **  assigned  to 
bear  and  determine  divers  felonies," 
they  being  borough  justices  only.  Re* 
gma  V.  Turkf  540. 


II.  Form. 

Omission  to  set  out  evidence,  540. 
Ante^  L 

III.  Removal  by  certiorari. 

1.  How  described  in  writ,  540.    Anle^  I. 

S.  Return  on  insufficient  description  cures 
the  insufficiency,  540.    Anti,  I. 

IV.  In  particular  instances. 

Under  Merchant  Seamen's  Act,  540. 
Ante^  I. 

COPPER. 

I 

Rights  as  to,  when  found  in  tin  mine 
worked  by  a  bounder,  26,  S6,  Custom, 
II.  1. 

COPYHOLD. 

I.  Evidence  of  manor,  and  of  lands  being 
in  it,  135.   Landlord  and  Tenant,  VIII. 

II.  Copies  of  court  roll :  evidence^  135. 
Landlord  and  Tenant,  VIII. 

CORPORATION. 

I.  Municipal.    Municipal  Corporation. 

II.  Name. 

When  it  cannot  change,  839.    Com- 
jMfny,  I. 

CORNWALL. 

I.  Stannary  Court,  26.    Custom^  11.  1. 

II.  Customs  as  to  tin  bounding,  26.  Cut" 
torn,  II.  1. 

III.  Rights  of  parties  with  respect  to 
copper,  26.    Custom,  1 1. 1 . 

IV.  Its  mining  customs  subject  to  the 

feneral  law  of  England^  26.    Custom, 
L  1. 

CORONER. 
I.  Appointment  of. 

1.  By  town  council  of  borough. 
Qtuere,  whether   a   coroner   in  a 


COU  RT. 


CUSTODY. 
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COURT. 

I.  or  criminal  judicature,  962.     Gaoi,lL 

II.  Central  criminal,  925.    Jury,  I. 

COURT  OF  PLEAS. 
At  Durham,  274.    Durham, 

COVENANT. 

I.  Joint  or  several. 

What  may  be  declared  on  as  a  several 
covenant. 

A  covenant,  whereby  ^*  A,,  B,  and 
C,  and  any  two  of  them  jointly,  and 
each  of  them  severally,"  covenant  with 
i>.,  that  i4.,  B:  and  C.,  ^  or  some  or 
one  of  them,"  shall  pav  D.  a  sum  of 
money,  is  properly  declared  upon,  in 
an  action  of  covenant,  against  A,  alone, 
as  a  covenant  that  A.  would  pay  that 
sum  to  D,    Additon  v.  Gibson,  106. 

II.  Implied,  excluded  by  express  cove- 
nant, 155.   Landlord  and  Tenant^  VIII. 

III.  In  restraint  of  practice  as  an  at- 
torney, 346.     Contract,  VI.  2. 

IV.  Separation  of  good  part  from  bad, 
346.     Contract,  Vl.  2. 


COVERTURE. 
Baron  and  Feme* 

CREDIT. 
In  account,  482.    Attorney,  VIII.  L 

CREDITOR. 
Petitioning,  952.    Bankrupt^  U. 

CRIMINAL  CHARGE. 
Unfair  use  of,  252,    Malice,  L  5. 


CRIMINAL  LN  FORMATION. 

I.  Within  what  time  to  be  moved  for. 

A  criminal  information  for  miscgnduct 
in  office  may  be  moved  for  against 
a  magistrate  in  the  second  term 
after  the  alleged  misconduct,  though 
an  assize  has  intervened;  the  motion 
being  made  early  enough  to  allow 
of  cause  being  shewn  m  the  same 
term.   Regina  v.  Saunders,  484. 

II.  For  non-repair  of  highway,  827.  High' 
way. 


CRIMINAL  JUDICATURE. 

Court  of. 

What  relates  to  the  business,  962. 
Oaol,  II. 

CRIMINAL  LAW. 
Indictment,    Sentence,    Habeas  Corpus, 

CROWN. 

I.  Property. 

What  not  a  Royal  mine,  26, 49.  CW- 
tom,  II.  1. 

II.  Grant  by. 

Dunne  interval  between  intimation 
of  Royal  pleasure  and  the  passing 
the  great  seal,  747.    Coroner,  1.1. 

III.  Law.     Certiorari,     Habeas  Corpus, 
Indictment,    Mandamus, 

CURATE. 

I.  Appointment :  by  bishop. 

On  what  non-residence  of  incumbent, 
280.    Clergyman,  I. 

II.  Signature  of  to  ancient  document,  314. 
Evidence,  XIV.  1. 

CUSTODY. 

I.  Of  prisoners  sentenced  to  transpert* 
ation  in  Jersey,  492.  Habeds  Corpus,  I. 
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CUSTOM. 


II.  Of  ancient  documents,  586.    Rent, 
I.. I. 


CUSTOM. 

I.  Nature  and  extent,  generally. 

1,  When  viewed  as  the  local  law  of 
an  extensive  district,  26,  69.  Pott, 
II.  1. 

S.  How  distinguished  from  prescription, 
26,61.    Post,  ILU 

ff.  Derogating  from  general  rights  of 
property^  26.    Post,  II.  2. 

4.  Immemorial : 

What  is,  589,  601/604,  620.     Coai- 
mofi,  II.  III. 

5.  What  may  be  due  by :  heriots,  20. 

P9§t,  V.  2. 

6.  With  reference  to  minerals,  26. 
Pa»/,II.  1. 

?•  Tests  of  its  being  reasonable^  2^  56. 
Post,  IL  U 

II.  In  alieno  solo. 

1.  Tin  bounding:  when  unreasonable 
as  to  time  .of  nonuser. 

Declaration,  in  case,  stated  that 
p1iuntiflr^*as  possessed  of  and  entitled 
to  a  tenement,  to  wit  the  right  to  dig 
and  take  to  his  own  use,  tin  and  tin 
ore  in  certain  land ;  and  alleged  a  dis- 
turbance by  defendant. 

Plea,  denying  the  possession  and 
title  modo  ec  formd. 

At  the  trial,  plaintiff  claimed  under 
the  following  custom,  which  the  jury 
found  to  exist  in  fact:  —  Any  person 
may  enter  on  the  waste  land  of  another 
in  ComwaU,  and  mark  out  by  four 
corner  boundaries  a  certain  area:  a 
written  description  of  the  plot  of  land 
so  marked,  with  metes  and  bounds  nnd 
the  name  of  the  person  for  whose  use 
the  proceeding  is  taken,  is  recorded  in 
an  immemorial  local  court,  called  the 
Stannary  Court,  and  proclaimed  at 
three  successive  courts  held  at  stated 
intervals :  if  no  objection  is  success- 
fully made  by  any  other  person,  the 
Court  awards  a  writ  to  the  bailiff' of  the 
Court  to  deliver  possession  of  the  said 
*^  bounds  or  tin  work  "  to  the  bounder, 
who  thereupon  has  the  exclusive  right 


to  search  for,  dig,  and  take  for  hit  ova 
use  all  tin  and  tin  ore  within  the  de- 
scribed limits,  paying  to  the  landowaer 
a  certain  customary  proportion  of  the 
ore  raised,  under  the  name  of  toll  tin. 
The  right  descends  to  exeaitormnd 
may  be  preserved  for  an  indefinite 
time,  either  by  actually  working  and 
paying  toll,  or  by  annually  renewing; 
the  four  botmdafy  uMirks  on  a  daj 
certain.    Held :     . 

That  the  custom  to  preserve  the 
f^Jht  by  the.  mere:  ceremony  of  an  iD- 
niial  renewal  wkboot  woiking  is  uo^ 
reasonable  ted  faui  itt .  law,  ind  that 
plaintiff  (who  had  ceased  ti>  wwk  or 
|M^  toll  for  eighteen  yieaia)coald  aoC 
recover  in  the  above  actiol^  evaa  as 
ag'Mnst  a  stranger.:  Akid 

That,  nllhoMgh  ike  sdk^ed  eoston 
involved  a  daim  of  a  profit  m  alieno 
solo,  ic  woidd  hare  teen  «  good  one 
tf  boo&  fide  workkiff  bad  teen  feand 
to  be  obligatotyuBoer  it.  Bogen  v. 
Brenlon^  26. 

2.  When  a  custom  to  takeaprnfit  io 
alieno  solo  may  be  valid,  S6,62, 
Ante,  1. 

IIL  What  rigbtf  'Oanoot  exist  by; 

Common  pur  cause  de  Tldna|^  be- 
tween   private    estates^   ^i,  620. 

Contmoa,  II.  2,  5. 

•  ■ . .  -I     ■     .     ... 

IV.  Construction. 

When  It  must  be  strict,  26^  57.  ia/^ 
II.  1.  ^      ^ 

Y.  Pleading  and  evidence. 

1.  Gaim  aHeged  when  not  sustained 
by  proof  of  larger  right,  26,  35. 
Jnti,  II.  1. 

2.  Evidence ;  as  to  other  tenements  in 
the  same.manor. 

A  hariot  may  be  due  by  eoston,  oo 
the  death  of:  a  tiiaant,  to  respect  of 
a  tenement  of  free  lands  hdd  in  fee 
simple  of  a  manor. 

Consequcntiy,  to  proiie  such  a  cof- 
tom,  presentments  of  the  deaths  of 
tenants  of- other  free  tenemcDts  held 
in  fee  of  the  manor,  and  tte  seiiure  of 
heriots  thereupon,  are  adarissible.  2^ 
mereU  v.  Proiheror^'2KX 

VI.  See  also  Usag/e. 
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Confiscation   by  foreign   ofBcci-s,   517. 
^reighimenti  1. 1« 


DAMAGES. 

I.  What  may  be  recovered, 

1.  Expenses  incurred  but  not  yet  paid. 

Where  the  declaration  for  breach 
of  an  agreement  to  assign  a  lease  al- 
leged that  plaintiff  had  been  **  put  to 
great  expenses*  amounting  to  a  large 
snro  of  money "  &c.,  in  investigating 
the  title: 

Held,  that  he  might,  by  way  of  dam- 
age, recover  the  amount  of  a  bill  of 
costs  due  to  his  attorney  for  investi- 
gating the  title,  though  such  bill  was 
not  paid  before  action  brought.  Jiick^ 
ardson  v.  Chosen^  756. 

S.  Loss  ofiud  from  curate^  461.    De^ 
JamaUony  I. 

S.  Amount. 

On  wrongful  sale  under  unfavour- 
able circumstances,  101.  Amgn" 
ment,  I. 

II.  Against  officers. 

Treble,  against  sheriff,  1.    Statute^!, 

III.  When  sufficiently  covered  by  pleas, 

266.     £Uii,lV. 

IV.  Agreement  for  valuation. 

1.  Refusal  by  one  party  to  appoint  a 
valuer. 

Declaration  on  a  written  agreement, 
not  under  seal,  by  plaintiff  to  let  land 
to  defendant  with  nght  of  sporting,  de- 
fendant to  make  satisfaction  to  plain- 
tiff's tenants  for  damage  done  by  game 
on  their  farms,  the  amount  to  be  as- 
certained by  a  valuer  to  be  chosen  by 
-  each  party,  and  an  umpire :  averment, 
that  defendant  entered,  and  preserved 
the  game,  which  did  damage  to  the 
tenants ;  that  defendant  was  requested 
by  plaintiff  to  appoint  a  valuer :  breach, 
that,  although  within  a  reasonable  time 
a  valuer  was  appointed  by  plaintiff  and 
notice  thereof  given  to  defendant,  and 
plaintiff  requested  him  to  give  the  name 
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of  a  referee  on  his  part,  and  fix  a  time 
&c.  of  meeting  to  ascertain  the  damage 
&c.,  in  default  of  which  the  plaintiff's 
valuer  would  alone  ascertain  the  dam- 
age done,  yet  defendant  did  not  give 
notice  to  plaintiff  of  any  valuer  cho^n 
by  him,  nor  has  ever  made  satisfaction 

Held :  1 .  That  after  verdict  it  must 
be  taken  that  the  declaration  alleged 
a  refusal  by  defendant'  to  appoint  a 
valuer* 

2.  That,  although  the  right  to  shoot 
did  not  pass  under  this  contract,  being 
an  incorporeal  hereditament,  yet  the 
agreement  to  make  compensation  was 
valid,  and  good  ground  for  an  action, 
defendant  having  had  the  full  benefit 
of  such  agreement. 

5.  That,  for  the  same  reason,  the 
declaration  was  not  bad  for  not  aver- 
ring performance  of  a  condition  prece- 
dent. 

4.  The  jury  having  found  that  plain- 
tiff did  not  give  notice  in  a  reasonable 
time  of  his  appointment  of  a  valuer  : 
Held,  on  motion  for  judgment  non 
olwtante  veredicto,  that,  inasmuch  as 
defendant  had  refused  to  appoint  al- 
together, this  was  an  immaterial  alle- 
gation. 

5.  Defendant  having  refused  an  offer 
of  the  plaintiff  to  rectify  an  alleged  de- 
fect in  the  assessment  of  damages,  viz. 
that  it  included  damages  done  by  rab- 
bits :  Held,  that  he  was  not  entitled  to 

.  a  new  trial  on  account  of  misdirection 
by  the  Judge  in  directing  them  to  in- 
clude such  damages.  Thomas  v.  Fred- 
ricks f  775. 

2.  Notice  of  nomination  of  valuer,  how 
alleged,  775.    Ante,  1 

3.  Refusal  to  appoint,  how  alleged,  775. 
Ante,  1. 

4.  Notice  of  appointment,  when  imma- 
terial, 775.  Anic^  U 

V.  Assessment  on  trial. 
New  trial  on  around  of  misdirection, 
when  refused,  775.  Ante,  IV.  I  • 


DEATH. 

Of  one  of  the  parties  to  proceedings  in 
error,  652,    Error,  I. 
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DEBT. 


DB  FACTO. 


DEBT. 

I.  When  it  lies. 

1.  On  a  cheque:  between  immediate 
parties,  262.     //UZi,  VII. 

3.  For  use  and  occupation:  by  assignee 
of  reviersioB,  155,  141.  Landlord 
and  Tenani,  VIU. 

II.  How  arising. 

For  work  done  by  insolvent  between 
vesting  order  and  discharge,  537. 
Intolvint,  L 

in.  Bar  of,  482.    Attorney^  Yllt.  1. 

IV.  Petitioning  creditor's,  959.  Btrnk^ 
ruptf  H. 

V.  Imprisonment,  for  not  paying  instal- 
ment under  order  of  small  debts'  court, 
650.     Commitment^  L 

DECEASED  PERSON. 

I.  Dedamtioas  by,  514.  Evidencf,  XIV. 
1. 

II.  Entries  and  receipts  by,  514.  Evi* 
dence,  XIV.  1.     326.    Renl^  !•  !•    = 

DECLARATION. 

I*  In  particular  cases. 

1.  In  debt  for  penalties  ngunst  sheriff's 
officer  for  extortion,  1.    Statuie,  I. 

2.  In  covenant  on  a  joint  and  several 
obligation :  declaration  may  treat  it 
lis  a  several  covenant,  106.  Covemmt, 
I. 

II.  In  evidence,  514.    Evidence,  XIV^ 

III.  At  foot  of  poor  rate,  908«  Poor, 
XIX.  1. 

DEDUCTION. 

I.  On  rating  brickfield,  1 78.  Poor,  XII.  1. 

IL  On  rating  waterworks,  208.  Poor, 
XIII.  1. 

DEED. 

D  escriptions  in. 

Evidence  of  lecidmacy,  wlien,  514. 
Evidence,  XI Y.  1. 


IMS  FACTO. 

■ 
L  Officer  appointed  wkhoiit  jiiiuifielioii» 
280.    Ciergj^mimth 

II.  Officer   appointed   {nformaHy,   747. 
Coroner^  I.  1. 

DEPAMATIQM. 

I. 'Slanders  words  irefl^etir^  oh* |daiiitiff 
in  his  profession.- 


Imputation  of  fraud  in 
a  clergyman. 

Case  for  ilanider  oif  a  clergyman. ' 

1st  count,  stating  ^rords  spoken  of 
plaintiff  in  his  profeapoo  ai  follows 
(with  inmiendDes^  and  an  kkiucemeiit 
stating  only  that  plaimiff  was  lioir  of 
a  church,  and  derendaat  « jdemnin, 
aad  that  pbdntiffbadjdwaysiaoJactfd 
himself  well  id  bit  prnfrMif^)'  "^Thr 
ver3r  day  I  came  into  resideiioc^Dn  P." 
(plantiff)  ^  seat  for  netl  weat  and 
dined  with  him;  and-Uie  MMt.amtt 
have  been  drugged;  for-L  took  but 
two  glaisoB  and  was  quite  alapified. 
While  in  this  cooditicMi^  Dr.  F.  put  a 
bill  into  my  handi,  aiid  rei|iMstied  me 
to  siga  it,  sayings  ^  I  wish  to  hate  it  as 
a  security  for  the  paymaat  ofriUQi  per 
annum  tor  reading  tor  you  at  the  new 
church.'  ranswensd,'  *  WcU^  fin  me 
a  pen  aad  I  will  sign  it.*  I«Bio4istelj 
I  aad  signed  it.  Dr.  jELsoatcbed  it  uj^ 
and,  lawuogi  said,  '  This  will  be  quite 
safe.'  The  bill,  LtUiik,  aua  drawn  ibr 
.8500^  or  9&)oL  z  but^  hwRbsg  been  tto* 
pified  with  the  wine,  I  do  not  rfghtlj 
remeraher."  ''You  cannot  su(^)o« 
that  I  can  Tisitm man,  who  so  chested 
meat  my  fint  ooniing,** . : fasmida,  tfast 
pbuntiff  firaudulenthr  obtained  the  bili 
from  defendant  whife  be  was  ampified 
with  dmgged  wine* 

sd  connt,  stattng  woeds  spoken  of 
plaintiff  in  his  prcmsaion  (witk  inna- 
endoes,  but  no  (brtlMr  mat^ial  induce* 
ment)  as  follows  t  ^  Dr.  /^  plated  be- 
fore me  a  bilL  .  I  syeds  1  4d  not 
know  for  wfaatamoDnt  it  was,  wbetber 
for  SOOO^  or  aoooL;  for  I  was  ood- 
pletely  pigeoned  by  Ur.F, :  *  iooaendok 
that  plaintiff  had  obtained  the  bill  froo 
defendant  by  fraud. 

Special  damage,  tfctplsinlif  Semite 


DEFAMATION. 


DEMURRER. 
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believed  him  gtiilty  of  the  niisoondact, 
and,  by  reason  thereof,  was  prevented 
from  eordially  and  effectually  assisting 
plaintiff  in  the  elerical  duties  and 
spiritual  concerns  of  the  parish. 

On  motion  in  arrest  of  tudcQient, 
after  verdict  for  plaintiff^  Held  : 

I1iat  the  1st  count  was  good,  because 
the  words  therfi  set  forth  reflected  upon 
the  plaintiff  in  bis  profe^on. 

Tnat  the  3|d<couot.was  bad,  because 
the  words  there  did  not  so  reflect. 

Venire  de  novo  awarded.  Pemberton 
'  Y.  £ViAlr,4$lJ 

II.  Libel :  privileged  communication. 

.  .'What  letter,  to  xecretaiy  of  state  with 
J  .  ..jrespecttoa.dvktojutticesisnot. 

1.  Held  by  the  Court  of  Queen's 

•  Bencby  in*  an  action 'for  libel,  'that  a 

•  'letter  to  the  Secretary  of  State^  by  an 
'  inhaisitant  of  a  borough,  imputihe  to  a 
'  -  person  who  is  the  town^dertr,  ana  clerk 
'  to  <tbe  Justices  of  the  borough,  corrup- 

tion  faii  the  latter  office,  is  not  a  pri- 

•  *  Tilcged  comnmnicatton.  ' 

•  '  9;  Atad  that' express  malice  may  be 
■ '  ^proved  by  evidence  Uiat  the  imputation 

'18  in  pait  fiilee,  even  wfaene  tne  com- 
iminieation  is  of  such  a  nature  as  to 
raise  a  prim&  fticie  presumption  of  ab- 

•  senee  of  malice. 

9.  IMd  hy  the  Court  df  Excheouer 
Chambei^  affirming  the  judgment  or  the 
-Queen's  Bench,  that  it  is  for  the  judge 
id  decide  whether  a'  pubHeation  is  ca- 
pable of  the  mining  ascribed  to  it  by 
'  an  iunoendio,  and  §ar  the  jury  to  de- 

'  eide  whether  such  meaning  is  truly  as- 
«ribed  to  if. 

4.  Where  a  •  declaratiota  for  libel 

'  stated  that  plaint^  was  tow»elerk  and 
derk  to  the  jus!ices  of  a  borough,  that 

-  twoT  persons  were  apprehends  on  a 

'  charge  of  embeazlement ;  and  that  de- 
fendant sent  a  letter  to  the  Home 
Secretary,  stating  that  the  administra- 
tion 'of  justice  oofffat  to  be  above  sus- 
picion, that  one  m  the  above  persons, 
who  was  taken  before  justices -out  of 
the  borough,  was  defended  by  plaintiff 
that  the  other,  who  was  taken  before 
the  borough  justices,  was  defended  by 
a  friend  en  plaintiff,  he  himself  acting 
as  legal,  adviser  to  the  justices,  tbat 
the  closest  intimacy  had  long  existed 
between   plaintiff  and  the  .prispners 


and  that  among  the'  papers  of  one  of 
them  was  found  an  enormous  amount 
of  accommodadon  bill  transactions, 
plaintiff,  and  others  with  whom  he  is 
associated,  being  the  parties  thei)eto, 
thus  clearing  up  the  mystery  as  to  the 
uses  to  which  the  plunder  had  been 
appropriated;  that  defendant  deemed 
this  a  state  of  things  demanding  a 
remedy,  and  called  upon  the  Secretary 
to  take  suchr  steps  as  th^  iustice  of  the 
case  and  the  -crying  evU  demanded, 
"  meaning  therebjr  that  the  plaintiff 
had  conspired  with  and  was  an  ac- 
complice *'  of  the  prisoners  in  the  em- 
bezzlement, and  also  that,  as  clerk  and 
legal  adviser  of  the  boroueh  justices, 
he  had  acted  corruptly  at  we  examine 
ation  before  them :  Held  by  th^  Court 
of  Queen's  Bench,  and  by  the  Ex- 
chequer Chamber,  farming  their  judg- 
ment, that  the  letter  was  capable  of 
the  meaning 'ascribed  to  it  by  the  in- 
nuendo. 

Held  also,  by  the  Court  of  Ex- 
chequer Chamber,  that  a  libd  suffi- 
ciently appeared  on  the  dedaration, 
without  tne  innendo.  Blagg  v.  Sturt^ 
899. 

III.  Malice :  evidence. ' 

Partial  falsehood,  899.    Ante^  11. 

IV.  Trial. 

What  questions  for  the  jn^  and  what 
for  the  jury,  899.  Ante^  11. 


DEFENCE. 

I.  Party  interested,  when  allowed  to  con- 
duct it,  908.     Poor,  XIX.  1. 

II.  At  request  of  another  party,  costs, 
679.    BUU^\1.4. 


DELIVERY. 
I.   Through    intermediate    agent,    269. 


ougn 
,  VIL 


BilU 

II.  What  accident  no  excuse  for  non- 
performance of  contract  to  deliver,  517. 
Affreightment^  I.  1. 

DEMURRER. 

I.  Objections  available  on  general  de- 
murrer. 

3x  S 


PIRECTOR. 


DUTY, 
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•l^l;<ift  96.  k  091)  t^  my  lonjfi  Ti  for 
Hfe,  And '^Irotn  and' after  the  decease 
of? my  son  AT.  tfcen  to  \Jt\t  Jittt  son 
&ewiky  sold  ^011  '^  i4i<7l  "^  lawfully  is- 
subg,  and,  /or  d^fmuU  of  tnoh  Jirst 
'tfn»^  then  <  to  this  ^iise  and  behoof  of 
tftie  2dt  3dy4th  and  5tli,aind  aH  and 
'every  othek*  son  and  sons,  the  heih  of 
hi»  or  tbcjr  bodies  iawfully  isitmig; " 
^^  and^  for.  dcfindt  of  suoh  iumt,  then  " 


•   ■;;    I 


■■'  Held, that  the firsi  aon  of  ^;  ^. look 
mn  estate  taiL     JDO0  denu  Harrii  v. 


I 


t  ■  ■  •. . 


'<  DIRBGTORJ      ^       > 
Provisional,  691.    Cowptm^,  Vll>  :U 


J    ■    i  ■ 


DISCHARGE,      . 


By  judged  order. 

:Whpn  not  an  exput^  for  negligence  in 
;  ^  ^  arresting,  ^46,  .  jSjceeiOmt  IV,  K 


■I  • , 


DISCRETION. 

RefiuBl  to.  review  exercise  of  diifcretion- 
ary>|iow0v996»\«£%^rm«r^lll.  . 


•    :  ' '    •        '•.'    ' .      ,  •  ■  ■ 


piSPUTE. 


Cbiistrjuctlye  notice '  of^ .  SQ^i     {^iirrA- 


I.  .  I  !  .    M  ' 


DISTRESa 


I,  Generally. 

Distinction  between  a  distress,  and  an 
■    execution^    i  72^  J  74;     .  JSxecuiion, 
VII.  2. 

II.  In  particular  casea.    . 

1.  To  eniorce  rate  that,  B»ight  Have 
been  quashed  on  appeal.  868.  Foot. 
XVI.  K 

2.  To  enforce  rate  on  joint  occupiers, 
908,    Poor,rXIX<.a-i 


•5.  For  *  church  rates,  504«      (^r^ 
rate^ 

4.  By  mortgagee  under  special  power, 
957«    Mortgage^  IL 

5.  For  fee .  (arm  Jieot^  386.     2?^, 
I.  !• 


DivisiBiunr. 

Of  oontraets,^  946.    CSmtrmii  VI.  S. 


DIVISION.' 


Of  stock* 


■I  . ' 


Distinction  between  a  d^vj^n^  ia.tbe 
nature  of  a  bonus  and  a  division  on 
dissolution,  868,  878.    Poor^  XVL 


1. 


•  f  I 


.'    >       1 


DdCUMENTfi.,!.     ' 


I.  Distinct  instruments  on  one   paper, 
846.    Stamp^lm    •  .  ;, 

J[L  Evidence*    JEmdenf^,  III.-^^. . .   . 


DUPLICITY. 
In  pleading.    Pleading,  IV. 


v\        .  .    I 


DURHAM. 


Removal  of  cause  from  sheriff's  court. 

A  cause  commenced  in  the  sheriff's 
court  of  the'eoniity  palafcifae  of  Durham, 
cannot  be  removed  at  once  by  pone 
ihto  thl^  court,  but  mustfitftt  be  re- 
moved into  the  Durham  Court'  of 
Pleas. 

The  Court  of  Queen's  Bench  will 
quash  a  writ  of -pone  issued  in  contra- 
vention of  this  rule.  Robinton  v. 
Mmmoarmg<^^4.  '•• 


'<V 


DUTY. 

I.  Probate'  and   administration    duties, 
476.    Execuioti,  I. 

3X  3 


.  EVICTION. 


EVIDENCE. 
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m.  Pleading. 

Estoppel  in  pais  pleaded,  565.    Man* 
dtmuif  V.  1. 


EVICTION. 

What  change  of  possession  is  not,  944, 
946.    Ltmdiord  and  Tenant,  II. 


EVIDENCE. 

I.  Burthen  of  proof. 

1.  That  a  payment  alleged  to  have 
been  to  another's  use  was  not  merely 
voluntary,  15.    Execvthn,  III.  S. 

2.  Absence  of  belief  of  probable  cause, 
352.     MaUce,  I.  5. 

II.  Decision  of  preliminary  questions  as 
to  admissibility. 

Rests  with  the  judge,  514.  PotL 
XIV.  1. 

III.  Documentary:  authentication. 

1.  By  knowledge  of  handwriting  of 
contemporaneous  signatures,  514. 
Post,  XIV.  1. 

2,  Proper  custody,  514.  Post,  XiV.'l. 
526.     Rent,  I.  1. 

IV.  Documentary :  connection  of  instru- 
ments. 

By  custody  and  correspondence,  526. 
Rent^  1.  1. 

V.  Documentajy :  rule  that  the  whole 
is  evidence. 

1.  Looking  at  both  sides  of  nn  ac- 
count, 488.    Attorney,  Vlil.  1. 

2.  Distinct  instruments  on  one  paper, 
846.    Stamp,  I. 

VI.  Documentary:  postea.- 

As  evidence  of  tho  issues  that  have 
been  tried,  670.    Perjury^  I. 

VII.  Documentary :  examinations  under 
•  commission. 

>    Not,  in  criminal  prosecuUons,  of  infirm 
witness  in  England,  827.    Highway* 


VIII.  Documentary:  proceedings  in  in- 
ferior courts. 

1.  Presentments  and  seizures  in  manor 
courts,  20.    Custom,  V.  2. 

S.  Roll  of  Stannary  convocations,  26. 
Custom,  II.  1. 

5.  Surrenders,  as  evidence  of  existence 
of  manor  and  of  lands  being  within 
it,  1 55.   Landlord  and  Tenant,  VIII. 

IX.  Documentary:  ancient  registers. 

Authenticated  by  comparison  with  con- 
temporary signatures,  514.  Post, 
XIV.  1. 

X.  Documentary :  old  accounts. 
Receiver's  books,  526.    Rent,  I.  1. 

XI.  Documentary :  recitals,  &c. 

Declaratory  descriptions  of  parties,  514. 
Post,  XIV.  I. 

XII.  Interest. 

Of  person  making  declarations,  514. 
Post,  XIV.  1. 

XIII.  Admissions :  by  conduct. 

1.  Privity  or  agency  must  be  shewn, 
225.    'Poor,  XX.  1. 

2.  Tenancy  at  will,  416.  Admission^ 
IV. 

XIV.  Declarations. 

1.  By  members  of  family  before  dis- 
pute. 

The  question  ultimately  raised  in  an 
ejectment  being,  whether  Elixabeth  S., 
deceased,  was  legitimate  or  not,  a  cer- 
tificate of  the  marriage  of  E.  SJs  al- 
leged father,  J.  D,,  to  her  mother  was 
produced  b\'  a  witness,  who  said  he 
received  it  from  E,  S,  The  question 
was  then  put,  whether  E.  S,  made,  at 
that'  time,  any  statement  respecting 
her  mother's  marriage.  Held,  that 
this  question  was  admissible,  it  having 
been  proved  before,  to  the  satisfaction 
of  the  Jud^e,  that  E,  S,  was  a  member 
of  the  family,  and  it  not  appearing  that 
any  dispute  was  at  that  dme  known  to 
exist. 

And  that  it  made  no  difference,  as 
to  the  admissibility  of  the  answer,  that 
the  question,  whether  E,  S,  was    a 
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EVIDENCE. 


EXECUTION. 


member  of  the  famil}',  was  in  fiict 
identical  with  the  issue  on  which  the 
opinion  of  the  jury  would  be  ultimately 
taken. 

A  copy  of  a  register  of  marriace, 
signed  with  the  name  of  a  person  who 
had  been  curate  of  the  parish  eighty 
years  before  the  trial,  ana  who  signed 
as  curate,  was  produced  by  a  witness 
who  had  been  seven  years  parish  clerk, 
and  who  said  that  the  same  signature, 
in  the  same  handwriting,  appeared  in 
several  places  of  the  original  raster : 
Held  admissible,  though  no  proof  was 
given  of  the  curate's  death,  and  no 
further  proof  of  his  handwriting. 

A  deed  was  put  in,  whereby  E»  S, 
conveyed  the  reversion  of  the  property 
to  E,  J,  It  was  signed  by  E,  S,,  de- 
scribing herself  as  "  daughter  and 
heiress  of  J,  D.,"  and  by  E,  J,,  who 
was  an  undoubted  relation  of  J.  D,, 
and  was  tenant  for  life  of  the  pro- 
perty :  Held,  that  the  signatures  were 
admissible  as  declarations,  notwith- 
standing the  interest  which  those 
parties  might  be  supposed  to  have  in 
E,  S.  thus  representing  herself;  it  not 
appearing  thut  any  dispute  had  then 
arisen.  Doe  dcm.  Jenkim  t.  Davies, 
314. 

2.  Declaratory  description  in  a  con- 
veyance, 314.     Ante,  1. 

5.  Judge  to  decide  the  preliminary 
question  of  relationship,  314.  Ante, 
1. 

4.  Interest  of  the  party  making  them, 
314.    Anil,  1. 

XV.  Reputation  :  public  rights. 

Common  pur  cause  de  vicinage,  589. 
Common,  li.  1. 

XVI.  Collateral  facts:   with  respect  to 
tenements  under  same  tenure. 

Presentments  and  seizures,  20.  CtU' 
torn,  V. 

XVil.  With  reference  to  the  pleadings. 

Claim  based  on  custom  not  supported 
by  proof  of  larger  right,  26,  55, 
Ctutom,  If.  1. 

XViir.  Particular  facts. 

1.  Relief  as  evidence  of  settlement, 
223.    Poor,  XX.  1. 


2.  Entry  in  register  of  parish  appreB» 
tices,  230.    Poor,  XXIIL  1. 

3.  Absence  of  probable  cause,. 852. 
Malice,  I.  5. 

4.  Of  express  malice,  899.    Defma^ 
Hon,  IL 

5.  Of  acting  through  agent,  S6S.  Mi, 
VII. 

6.  Of  payment  by  principal,  266.  Mt, 

A  V  . 

7.  Of  right  of  common  pur  cause  cfe 
yicinage,  604,     Ccmmam,  III. 

8.  That  certain  issues  were  tried,  670. 
Perjury^  I. 

9.  That  a  party  has  been  put  to  ex- 
pense,  756.    Damages,  1. 1. 

XIX.  Presumptions.    PremrnptiaL 

XX.  Setting  out   in  proceedings,  54a 
Cottviciion,  I. 


EXAMINATION. 

I.  Of  infirm  witness,  827.     Hfgkway, 

II.  Whereon  to  ground  order  of  reoioTaL 
Poor^ 


EXCEPTION. 

In  contract  of  affreightment,  517. 
freightment,  I.  1. 


Af^ 


EXCUSE. 

By  act  of  foreign  state,  517.     AJreigkl- 
menl,  I.  1. 


EXECUTION.      . 

I.  Generally. 

Distinction  between  a  commitment  in 
execution,  and  a  commitmeot  in 
pcenam,  730.     Commiimemi,  1. 

II.  Under  stat.  1  &  2  Vid,  c.  1 10.  *.  18. 

Rule  for  pa}'ment  when  not  necessary, 
531.    Cotii,  VI. 


EXECUTION, 
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III.  Fieri  facias. 

1.  Under  Stat.  1  &  S  Vict.  c.  1 10.  s.  18., 
531.    Cotts^  VI. 

2.  Expenses  of  sale :  where  the  sale  u 
not  made  for  the  sheriff. 

In  an  action  of  debt  by  sheriffagainst 
execution  creditor  for  poundage,  the 
defendant  claimed  to  set  off  the  cx- 
.  penses,  which  he  had  paid,  of  a  bill  of 
sale  and  appraisement,  preparatory  to 
an  assignment  in  trust  for  the  creditors 
of  the  party  whose  goods  were  seized. 
Held  that,  without  further  evidence 
on  the  defendant's  part,  the  payment 
in  respect  of  such  a  sale  could  tiot  be 
considered  as  made  for  the  sheriff,  and 
could  not  be  set  off.  Marthail  v. 
Hicks,  15. 

IV.  Capias  ad  satisfaciendum. 

1.  Where  sheriff  holds  several  a^nst 
the  same  party:  negligence  m  ar- 
resting under  a  void  writ :  question 
for  the  jury. 

Case  agai  nst  the  sheriff  for  negligence 
in  not  arresting  B.,  on  a  ca.  sa«  issued 
by  plaintiff:  alleging  further,  as  a 
breach,  that  defendant  wrongfully  ar- 
rested B,  under  the  illegal  pretence  of 
another  writ,  whereas  there  was  no 
such  writ,  and  falsely  imprisoned  B^ 
by  reason  of  which  A  was  ordered  by 
a  Judge  to  be  discharged,  and  was  so 
discharged,  and  immediately  departed 
out  of  defendant's  bailiwick ;  wnereby 
defendant  deprived  himself  of  the 
means  of  lawfully  taking  or  detaining 
^.  under  plaintiff's  writ,  and  could  not 
take  him  under  plaintiff's  writ  after  his 
departure.  Defendant  pleaded  Not 
cuilty,  and  traversed  that  he  could 
have  arrested  B„  modo  et  formd.  It 
appeared  that,  after  the  delivery  of 
plaintiff's  writ  to  defendant,  another 
writ  (which  was  void  for  defects  appa- 
rent on  the  face  of  it)  was  delivered  to 
defendant  at  the  suit  of  A,;  that  de- 
fendant granted  a  warrant  under  the 
last  writ;  that  defendant's  officer  ar- 
rested B.  under  this  warrant,  having 
no  other  in  his  possession ;  and  that  B, 
was  detained  under  it,  till  he  was  dis- 
charged from  custody  under  A*s  void 
writ  by  a  Judge's  order,  and  afterwards, 
by  another  order,  from  custody  under 


plaintiff's  writ;  afber  which  B,  led  the 
bailiwick. 

The  Judge  directed  the  jur^  that 
there  had  been  no  arrest  at  plamtiff's 
suit :  and  that  the  Judge's  order,  dis- 
charging B,  from  custody  at  plaintiff's 
suit,  was  no  justification  to  the  sheriff: 
and  that  he  would  leave  to  the  jury 
the  question,  whether  defendant  had 
acted  negligently  in  arresting  j9«  on 
A*5  void  writ,  and  not  arresting  him 
on  plaintiff's  good  one,  as  a  ciuestion 
of  fact  for  the  jury.  Held,  that  the 
summing  up,  so  far,  was  correct. 

The  Judge  then  directed  the  jury 
that,  if  they  believed  the  evidence, 
enough  appeared  to  establish  such 
negligence  as  would  make  defendant 
guilty  in  point  of  law.  Held,  an  in- 
correct ruling.  For,  that,  on  the  issue 
joined  on  the  second  breach  in  the  de- 
claration (assuming  that  breach  to  be 
well  assigned),  the  Judge  ought  to  have 
left  to  the  jurv  the  question,  whether 
the  defendant  knew  or  ought  to  have 
known  that  A.*s  writ  was  a  void  one* 
Hooper  v*  Lane,  546. . 

2.  What  not  an  arrest  under  a  good 
writ,  546.    Ante,  1« 

5,  Effect,  as  regards  sheriff,  of  dis- 
charge from  arrest  under  void  writ, 
546.     Ante,  K 

V.  Return. 

To  found  proceedings  in  outlawryi  896. 
Outlawry, 

VI.  Poundage  and  fees,  1.    Statute,  I. 

VII.  Excessive. 

1.  On  judgment  partly  satisfied. 

Remedy  where  execution  issued  for 
full  amount. 

No  action  lies  against  an  execution 
creditor  or  his  attorney  for  issuing  a 
fi.  fa.  indorsed  to  levy  the  whole 
sum  recovered  by  a  judgment  which, 
to  the  knowledge  of  both,  has  been 
partly  satisfied  by  payments,  unless 
malice  and  want  of  probable  cause  be 
alleged  in  the  declaration,  and  proved. 

Money  levied  by  a  regular  execu- 
tion, under  a  judgment  valid  on  the 
face  of  it,  cannot  be  recovered  back  in 
an  action  for  money  had  and  received 
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on  the  ground  that  judgment  was 
ngned,  or  execution  issued,  frandu- 
lently,  for  the  whole  sum  named  in  the 
judgment,  when  part  had  been  abeady 
paid. 

The  remedy,  in  case  of  such  fraud, 
is  by  motion  to  the  Court  in  which  the 
action  was  brought,  to  set  aside  the 
judgment  or  the  execution.  De  Medina 
T.  Grove^  1 52. 

8.  On  judgment  partly  satisfied. 

Held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench,  that  no 
action  lies  against  an  execution  cre- 
ditor or  his  attorney  for  issuing  afi.  fa. 
indorsed  to  le?y  the  whole  sum  re- 
covered by  a  judgment  which,  to  the 
knowledge  of  both,  has  been  partly 
satisfied  tiy  payments,  unless  malice 
and  want  of  probable  cause  be  alleged 
in  the  declaration,  and  proved.    And 

Quaere,  by  Wilde  C.  J.,  whether, 
even  if  such  allegation  and  proof  were 
.  made,  an  action  is  the  proper  remedy. 
De  Medina  v.  Grove^  172. 

5,  Averment  of  malice  and  want  of 
probable  cause,  15S,  172.    Ante,  1, 2. 

VIII.  N^igence. 

« 

1.  In  seizing  under  a  void  writ  instead 
of  seizing  under  a  good  writ,  546. 
Ante,  IV.  I. 

2,  Effect  of  scienter,  546.  Ante,  IV.  1. 

IX.  Fraudulent. 

Motion  to  set  aside,  163,  172.  Ante, 
VI.  1.  2. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

I.  Stamp  duties. 

Improved  value. 

Where  land  has  been  improved  in 
value  by  building,  between  the  owner's 
death  and  the  grant  of  administration 
to  his  estate,  stamp  duty  on  the  letters 
of  administration  is  payable  for  the 
improved  value.  Doe  dem.  Richards 
V.  Evan»i  ^^6. 


II.  Of  parties  to  suit. 

Of  defendant  in  error,  651.    Error,  L 

EXPENSEa 

I.  Law  expenses  of  town  council,  554. 
Attorney,  III. 

II.  Of  borough  prisoners,  116.  Gaol^Lu 

III.  Of  sale  under  fi.  fit.,  15.   Ejxewtion, 
III.  2. 

IV.  Unpaid :    recoverable  as  daroi^ 
756.    Damaget,  L  1. 


EXTINGUISHMENT. 

Of  common  pur  cause  de  vicinage,  604. 
Common,  III. 


EXTORTION. 

By  sheriff's  officer  on  execution  of  &  &, 
1.    Statute,!. 


FALSEHOOD. 
As  evidence  of  malice,  899.   Defnmtkt, 


FALSE  IMPRISONMENT. 

I.  Notice  of  action,  143.    Action,  V. 

II.  See  also  Imprisonment. 

FAMILY. 

Declarations  of  member,  5 1 4.    Evidenct, 
XIV.  1. 

FATHER. 
Putative,  514.    Bastardy,  I.  1. 

FEE  FARM  RENT 
Page  326.    Bent,  L  1. 


FEES 


GAOU 


losi 


FEEa 
On  execution  of  fi«  fa.,  1.    SkUtUe,  I. 

FEIGNED  ISSUE. 
As  to  liability  to  tithe,  760.     JUhcj  I. 

FEME  CO\'ERT. 
B€uron  and  Feme. 

FIAT, 
In .  bankruptcy.     Bankrupt. 


FIERI  FACIAS. 


Execution, 


FILING  DOCUMENTS. 
Page  69,  81.    Attorney f  VI. 

FIXTURES. 
L  Assignment  o^y  101.    Assignment,  I. 

II.  Damages  for  wrongful  sale  of,   101. 
Aiiignment,  L 

FOREIGN  COURT. 

Decree  of  confiscation  by,  517.  Affreight' 
ment,  I.  1. 

FOREIGN  STATE. 
Revenue  laws  of,  5 1 7.  Affreightment,  1. 1 . 

FORM. 

I.  Statutory. 

When  sufficient,  514.    Bastardy,  I.  1. 

II.  Of  conviction.    Conviction. 

FRAUD. 
I.  Remedy. 

1.  Action  on  the  case :  necessary  aver- 
ments, 1 52, 1 72.  £xecuHon,yfU.  1>  2. 


8.  When  not  by  action,  15S.    Bxecu" 
/ioisVII.  1. 

3.  By  motion,  152.   Erecuiion,YlL  1. 
II.  Statute  of  frauds.    Statute,  X. 

FRAUDULENT  PREFERENCE. 
Page  952.    Bankrupt,  IL 

FUTURE  DEBTa 
Page  337.    Insolvent,  I. 

GAOL. 

L  Maintenance  of  borough  prisoners  in 
county  gaol. 

1.  What  not  a  contract  between  the 
borough  and  the  county. 

In  1859,  after  a  petition  had  been 
.  presented  for  a  grant  of  quarter  ses- 
sions to  the  borough  of  Bimnnghmm, 
which  had  no  gaol  of  its  own,  a  nego- 
tiation was  entered  into  lietween  the 
.  town  council  and  the  justices  of  the 
county  of  Warwick,  respecting  the 
maintenance  of  borough  prisoners  in 
the  county  gaol  and  house  of  correc- 
tion for  one  year ;  the  county  ouarter 
sessions  resolved  that  lid.  per  day  for 
each  such  prisoner  would  be  a  proper 
charge ;  and  the  council  resolved  that 
those  terms  should  be  acceded  to;  and 
such  resolutions  were  entered  in  the 
books  of  the  sessions,  and  on  the 
minutes  of  the  town  council.  After- 
wards, in  May  1859,  the  borouch  ob- 
tsuned  its  grant  of  sessions.  It  was 
then  proposed  that  a  contract  should 
be  prepared  containing  the  above 
terms ;  but  none  was  prepared,  in  con- 
sequence of  doubts  as  to  the  validity  of 
the  borough  charter.  Prisoners  com- 
mitted for  trial  at  the  borough  sessions 
were  conveyed  to  the  county  gaol,  and 
there,  or  in  the  county  house  of  cor- 
rection, underwent  tiieir  sentences.  In 
September  1839  an  account  was  sent 
to  the  borough,  charging  for  the  main- 
tenance of  prisoners  at  1  Id.  each  per 
day.  In  January  1841,  the  county 
justices  resolved  that  the  borough  jus- 
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II.   Borough    gaol.      Appointment    of 
keeper,  in  whom  vosted. 

By  charter  of  15  C.  2.  the  borough 
and  inhabitants  of  Leeds  were  incor- 
porated ;  the  mayor,  recorder,  deputy 
recorder  and  aldermen  for  the  time 
being  were  constituted  justices  of  the 
peace ;  and  a  gaol  was  granted  to  them, 
of  which  the  mayor  was  to  be  the 
keeper.  From  1757  to  1813  the 
borough  had  a  prison,  without  a  resi- 
dence for  the  gaoler,  for  tlie  confine- 
ment of  prisoners  until  examination ; 
and  the  Keeper  was  appointed  by  the 
corporation.  AfVer  examination,  the 
prisoners,  who    were  committed   for 


-  tices  had  lio  jurisdiction  to  commit  to 
the  county  house  of -correction ;  and 
such  prisoners  were  detained  till  county 
justices  attended  to  commit  them.  In 
September  1848,  «nother  account  was 
sent  in  on  the  above  scale.  In  August 
1843,  Stat.  S  &  €  Vict.  e.  98.  passed, 
,  which  proTidet  (#•  18.)  that,  where 
borough  prisoners  have  been  or  shall 
thereafter  be  sent  to  county  prisons, 
and  no  special  contract  shall  be  sub- 
sisting, the  borough  shall  pay  to  the 
county  the  actual  expenses  incurred  in 
the  maintenance  &c.  of  such  prisoners. 

Held  that,  in  this  case,  there  was  no 
such  special  contract,  and  that  the 
bofougn  was  liable  for  the  actual  ex- 
penses, which  exceeded  lltU  per  head, 
of  all  borough  prisoners,  whether  com- 
mitted by  county  or  borough  justices. 

Under  stat.  5  &  6  Viei.  c.  1 10.  «.  4., 
the  gaol  of  Covenirj/  was  purchased  by 
the  county  of  Warwick^  out  of  the 
funds  of  the  county. 

Held,  that  the  cost  of  such  purchase 
•  was  within  stat.  5  &  6  fT.  4.  c.  76. 
s.  1 1 7.,  as  incurred  for  a  purpose  other 
than  the  ''prosecution,  maintenance, 
nod  punishment"  &c,  of  offenders 
committed  for  trial  in  the  county; 
and,  therefore,  that  the  borough  of 
Binttingham,  though  it  had  a  grant  of 
separate  court  of  quarter  sessions,  was 
liable  as  part  of  the  county  of  Warwick 
for  its  proportion  of  the  purchase 
money.  Jfegina  v.  Birmingham^  Mayor 
^-c,  1  i  6. 

2.  How  paid   for  where  there  is  no 
contract,  116.    Ante^  1. 


trial,  were  sent  either  to  York  ctsde  or 
WakefiM  gaol,  to  the  expenses  of 
which  the  borough  contributed.  Under 
Ic^al  acts  of  >49  and  SS  G,  5.  a  new 
prison  was  erected  with  a  residence  for 
a  gaoler.  This  prison,  which,  like  the 
former,  was  osed  for  temporaiy  coa- 
finement  only,  was  vested  by  tbex  acts 
in  the  borough  justices,  who  were  em- 
powered to  make  orders  for  its  regola- 
tion,  and  to  appotot  the  gaoler.  The 
first-mentioned  act  saved  the  r^ts  aad 
franchises  of  the  corporation. 

A  third  gaol  was  subsequently  boOt, 
under  the  provisions  of  tbe  gaol  acts 
from  staL  4  G*  4.  r.  64.  to  stat.  S  ft  5 
Vict,  c,  56,^  by  the  town  council 

Held,  that  the  right  of  appointing 
the  keeper  of  this  gaol  related  to  the 
business  of  a  Court  of  criminal  jikBcs- 
ture,  within  stat.  6  Sc  7  ^.  4.  r.  105. 
1.8.,  and  to  the  rc^gulating  of  gaok, 
within  stat.  1  W.  4,  &  I  VicL  e.  78. 
1.  38.,  and  was  vested*  not  in  the 
mayor,  or  recorder,  or  town  coundt, 
but  in  the  justices  of  the  botoifli. 
J?e^'fia  V.  Lancaster,  962. 

HI.  What  is  not  a  common  gaol,  9(S, 
968.    Ante,  II. 


GENERALITY. 

I.  Effect  of  the  words ''duly  allowol" 
when  not  traversed,  908,  9S1.  Foot, 
XIX.  1. 

II.  In  writ  of  certiorari,  54a  Coiti^ 
/ion,  I. 


GENERAL  RULE& 
Regulee  GeneraUtm 

GOODS  BARGAINED  AND  SOUX 

I.  Under  special  contract. 

New  contract  when  not  implied,  976. 
Company,  V.  1, 

IL  To  provisional  committee,  976.  Cm- 
pany,  V,  1. 


GOOD.WILL. 


HIGHWAY. 
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GOOD-WILL. 

Sale  of:  restraint  on  seller,  87.  Contracif 
VI.  I. 

GRANT. 

Ofcourt  ofquarter  sessions,  747.  Coroner^ 
1.1. 

GRAND  JURY. 

Interference  of  interested  .^rand  juror  to 
ignore  a  bill,  826.    Highway, 


GUARDIAN. 
Of  union.    Poor^ 


HABEAS  CORPUS. 
Ad  subjiciendum. 

I.  Objections  not  available  on. 

Objections  to  unreversed  sentence  of 
court  of  competent  jurisdiction. 

The  return  to  a  habeas  corpus,  com- 
manding the  governor  of  MiUbank 
prison  to  bring  up  two  prisoners  de- 
tained in  the  said  prison,  stated  that 
they  had  been  convicted,  in  the  Royal 
Court  of  Jerset/y  of  breaking  into  a 
shop  by  night  and  stealing  therein,  and 
had  been  sentenced  by  that  court  to 
be  transported  to  such  place  as  the 
Queen  in  council  should  appoint ;  that 
the  court  of  Jersey  was  a  court  of 
competent  criminal  jurisdiction  to  try 
and  punish  the  offence ;  that  the  Queen 
in  council  had  ordered  that  they  should 
be  transported  to  Van  DienierCi  Land; 
and  that  one  of  the  principal  Secre- 
taries of  state  had  dircctea  that  they 
'  should  be  removed  from  Jersey  to 
MiUbank  prison,  in  order  to  carry  the 
above  sentence  and  order  into  effect. 

Held,  on  motion  to  discharge  the 
prisoners : 

That,  as  the  return  alleged  that  the 
Court  of  Jersey  had  jurisdiction  to  try 
and  punish  the  offence,  and  as  the  sen- 
tence of  transportation  was  unreversed, 
this  Court  would  assume  it  to  be  valid, 
and  would  not  require  that  the  au- 


thority of  the  court  to  -pass  it  should 
be  set  out  on  the  return. 

The  affidavits  could  not  be  used  to 
shew  that  the  court  of  Jersey  had  no 
jurisdiction  to  transport. 

That  the  detention  in  England  was 
warranted  by  stat.  5  G.  4.  e,  84.  s.  17. 

That  Stat.  5  G.  4.  c,  84.  «.  10.,  enact- 
ing that  it  should  be  lawful  for  the 
Queen  to  appoint  places  of  confine- 
ment within  England  for  convicts 
under  sentence  of  transportation,  was 
directory  only,  and  it  was  not  neces- 
sary, in  order  to  justify  the  detention 
in  MiUbank  prison,  that  the  return 
should  allege  that  prison  to  have  been 
duly  appointed  one  of  such  places  of 
confinement.    BrenatCs  case,  493. 

IL  On  commitment  for  not  pavins  in- 
stalment under  order  of  small  debts* 
court,  730.    Commitment,  I. 

III.  Return. 

1.  When  it  need  not  shew  prison  to 
have  been  duly  appointed,  492. 
Ante,  I. 

2.  Need  not  shew  authority  of  Court 
to  pass  particular  sentence,  492. 
Ante,  L 

IV.  Affidavits. 

What  objections  may  not  be  shewn  by, 
492.    Anti,  I. 


HANDWRITING. 

Of  ancient  document,  how  proved,  514. 
Emdence^XiV.  1. 


HEREDITAMENT. 
Incorporeal,  775.    Damages,  IV.  1. 

HERIOT. 
Customary :  evidence,  20.   Custom,  V.  2. 

HIGHWAY. 

Repair  how  enforced :  information. 

Where   bill   of   indictment    ignored 
through  collusion. 

The  Court  of  Q.  B.  granted  an  in- 


INCUMBENT, 


INSOLVENCY. 


ao95 


3.  Liability  to  pay  compensation  by 
party  who  has  had  the  benefit,  775. 
Damages f  IV.  1. 

11.  Parol  demise  of  land  with  r^t  of 
sporting,  775.    Damagei^  IV.  1. 


INCUMBENT. 

What  non-residence  authorizes  bishop 
to  appoint  stipendiary  curate,  280. 
^''«'gy»  L 


INDEMNITY. 

I.  Bond. 

.    1.  Stamp,  787.    Bastardy,  11.  i 

2.  Damage  incurred  by  obligee  of  his 
own  wrong,  787*    Battardtf,  II. 

II.  As  conditibn  of'iabandoning  proceed- 
ings, 356,    Abandonment^  L 


INDICTMENT. 

I.  Allegation  of  place. 

At  the  parish  aforesaid  in  the  county 
aforesaid.    Regina  y.  Hunt,  927  n. 

n.  Construction. 

Last  antecedent.  Regina  y.  Hunt, 
927  n. 

III.  Trial :  jury. 

From  what  county,  after  remoyal  from 
Central  Criminal  Court,  925.  Jury,  I. 

IV.  Judgment  on. 

1.  What  order  to  enter  into  recog- 
nizances is  not,  928.  Judgment,  Iv* 
1. 

2.  Respite  of,  928.    Judgment,  IV.  1. 


INFANCY. 

I.  When  no  defence  to  action  for  calls, 
935.    Calls. 

II.  Ratification  after  full  age  by  con- 
tinuing to  hold  shares,  935.    Calls. 


III.  Infant  when  included  in  the  general 
words  of  the  statute,  935.    Calls. 


INFERENCE. 


From 
Poor 


riM^larity   of  proceedings,   812. 


INFEP.IOR  COURT. 


Process. 

Must  shew  jurisdiction  «xpressly,  569. 
Parliament,  IV.  i. 


INFORMATION* 

I.  Remedy  by. 

Where  bill  coUusively  ignored,  887. 
Highway. 

II.  Practice. 

1.  Application :  within  what  time,  484* 
Criminal  Infonnation,  I. 

9.  Rescinding  rule  nisi,  and  substitut- 
ing a  new  one.  Regina  ?•  Upton  St. 
Leonard's,  827  n. 


INJURY. 

Malicious :  apprehension  for. 
Notice  of  action,  143.    Action^  V. 


INNUENDO. 
Page  899.    Defamation,  IL 

INQUISITION. 
Coroner's,  796.    Coroner,  III. 

INSOLVENCY. 

Of  parties  to  bill  transferred  in  payment 
of  a  debt,  704.    Rills,  VL  1 . 


JUDICIAL  NOTICE. 

II.  Non  obitante  veredicto. 

Where  the  itiue  immateriRl,  775.  Da- 
maget,  IV.  1. 

III.  Regular! deTendant'tremedietagiunit 
execution  for  whole  aller  part  tati*- 
ruction. 


VII.  1,  *. 
IV,  In  criminnl  caies. 

I.  Power  to  re«pite,  end  how. 

A  Court  of  Qunrter  Sesiions  has 
power  to  respite  a  judgment  Trotti  one 
seiiioo  to  another,  without  adjaiimia^ 
the  lesiion. 

A  record  of  quarter  sessions,  afier 
■tBtin^  a  conviction  on  indictment  for 
nn  Bswult,  at  an  Epiphany  SeMion,  and 
that  it  WB<  "  coniiilerrd  and  adjudged 
by  the  Court"  that  defendant  should 
enter  into  recognitiances  to  appear  and 
receive  judgment  at  ihe  next  Quarter 
Sesiiion,  and  to  keep  the  peace  for 
twelve  months,  and  that  such  recog- 
nisnncet  had  been  entered  into,  pro- 
ceeded to  state  that  judgment  was  re- 
tpttcd  upon  the  indictment  until  the 
next  faifrr  Qunrter  Sesiion,  '^l>ecause 
the  Court  here  is  not  advised  what 
judgment  to  give  ;"  lhBt;at  iheEatUr 
Quarter  t^sion,  judgment  was,  for  the 
same  reason,  again  respited  to  the  Mid- 
fnmnier  Quarter  Seition  J  at  which  last 
nicntioncd  session  judgment  was  given 
that  defendant  should  be  fined,  im- 
))risoned,  and  enter  into  recof-nitances. 

Held,  that  the  order  at  the  Epiphany 
Sessions,  that  defendant  should  enter  | 
into  recofinisBnces,  was  not  ajndgmeni 
iijion  the  indiclment,  and  did  not  make 
the  judgment  at  the  JUirfmmD/rr  session 
Keni  V.  The  Quren,  9!B. 


JURISDICTION. 

I.  With  respect  to  acts  of  a  toverdgo 
prince,  sac.    Sovereign,  II. 

II.  Acts  within. 

How  questioned, BGB.     Poor,  XVI.  I. 

III.  Process  without,  S80.  Oct^y,  I. 

IV.  On  face  of  proceedings, 

.|      1.  Process  of  pacliamcnt  and  the  tlipe- 
rior  Courts,  3^9,    Pariiavient,  IV.  1. 
I      2.  Proces)  of  inferior  and  special  itatu- 
I  tory  authoriiies,  359.     Parliament, 


2.  What  order  does  not  amount  to  a 
judgment,  938.     Ante,  I. 


JUDICIAL  NOTICE. 


Defendant  a  fovercign   prince,  eSB. 
Soverngn,  II. 


I.  In  criminal  cues !  from  what  county. 
After  removal  from  Central  Criminal 

Court. 

Before  atat.  9  &  10  Vid.  c.  SI.  (i.  S.), 
an  indictment  aliet^ng  the  offiince  to 
have  been  committeif  at  the  periib  of 
M.,  in  the  county  of  Middleiex,  and 
within  the  jurisdiction  of  the  Central 
Criminal  Court,  was  found  at  the 
Central  Criminal  Court,  and  removed 
by  centoniri  to  the  Court  of  Queen's 
Bench. 

Held,  that  the  case  was  properly 
tried  by  a  Mid<Uctex  jury,  Beg^a  v. 
Hunt,  S25. 

II,  Question  fur. 

I.  Negligence  in  not  complying  with 

practice  of  Court,  69.  Allameif.Vl. 
S.  Whether  o  publtcelion  means  what 

it  is  alleged  to  wean,  Hea.   Hefama' 

tion,  II. 
3.  Scienter,  in  cose  for  negligence,  51C. 

Etecvlion,  IV.  I . 


LANDLORD  AND  TENANT. 
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any  one  else.  Plaintiff  then  let  them 
to  another  tenant  for  three  years,  and 
gave  him  possession.  Held,' in  an  ac- 
tion of  debt  on  the  original  agreement, 
that  these  facts  constituted  a  surrender 
by  operation  of  law.  NkkelU  v.  Ather^ 
sione,  944. 

in.  Tenancy  how  determined :  surrender 
in  writing. 

See  944.  Jnte,  IL 

IV.  Tenancy  how  determined  :  eviction. 

Not  where  at  tenant*s  request,  944, 
946.  Ante,  11. 

V«  Length  of  term. 

What  not  necessarily  for  more  than  a 
year. 

Premises  were  demised  under  a 
written  agreement,  dated  4th  August 
1845,  "the  tenancy  to  be  from  year 
to  year  from  Michadmas  next,"  at  the 
rent  of  55l,  payable  half-yearly,  "  ex- 
cept the  latt  half  yeaxy  which  portion 
of  rent  shall  be  paid  on  or  before  the 
1st  August  in  that  year,  and  to  be 
deemed  then  due  for  all  Ic^  remedies 
for  recovering  rent  in  arrear."  Tenant 
"  to  allow  the  landlord,  or  incoming 
tenant,  in  the  last  year ^  to  enter  on  1st 
May,  to  make  faflows,  and  carry  out 
the  manure,'*  for  which  compensation 
was  to  be  paid,  &c.  Tenant  to  have 
"  the  use  of  the  barns  for  stacking  and 
threshing  the  crops  of  the  last  year  till 
the  1st  day  of  May  after  the  tenancy.*' 

Held,  that  these  stipulations  did  not 
necessarily  import  that  the  tenancy 
was  to  be  extended  beyond  the  first 
year. 

Consequently,  that  the  tenancy  was 
determined  by  a  notice  dated  24th 
March  1846,  to  quit  at  Michaelmas 
that  year.  Doe  dem.  Plumer  v.  Main* 
byy  475. 

VL  Tenancy  from  year  to  year. 

Determination  at  the  end  of  the  first 
year,  47S.    Ant^,  V. 

VIL  Rent :  at  what  periods  payable. 
Yearly,  not  quarterly. 

Agreement  to  let  and  take  premises 
"  from  the  25th  March  1844,  for  a 


twelve- month  certun,  and  thence  for 
the  continuance  of  the  term  of  the 
lessor's  interest  in  the  premises,  so 
long  as  it  shall  continue,  until  deter 
nrined  by  a  six  months'  notice  from 
the  tenant,  expiring  at  any  quarter  of 
a  year  at  the  rent  of  120/.  a  year;" 
Held,  that  the  rent  was  payable  yearly, 
and  that  rent  for  a  quarter  ending 
25th  December^  1845,  could  not  be  re- 
covered in  an  action  for  use  and  occu- 
pation.    CoUett  V.  Curling,  785. 

VIIL  Assignee  of  reversion 

What    action  he  may  maintain,  and 
when. 

Stat  32  H,  S,  c,  34.  applies  to 
leases  by  deed  only;  and,  where  a 
lease  is  not  under  seal,  the  assignee  of 
the  reversion  cannot  maintain  assump- 
sit against  the  lessee  for  breach  of  his 
contract  with  the  assizor  to  repair. 

There  is  no  implied  contract  to  use 
demised  premises  m  a  tenantlike  man- 
ner, where  the  tenant  has  expressly 
contracted  to  repair. 

Where  a  lease  for  a  term  certain 
was  granted  by  writing  not  under  seal, 
which  contained  an  undertaking  on  be- 
half of  the  lessor  and  his  assigns  for 
(^uiet  enjoyment:  Held,  that  his  as- 
signee might  maintain  assumpsit  for 
use  and  occupation;  for,  the  lessor 
having  crantcd  fur  himself  and  his  as- 
signs, the  permission  of  any  person 
who  might  become  assignee  of  the  re- 
version during  the  lease  was  virtually 
included,  so  that  the  occupation  b^ 
came  in  point  of  law  permissive  on  the 
part  of  the  assignee  as  soon  as  his  in- 
terest accrued. 

Copies  of  court  rolls,  purporting  to 
be  surrenders  of  property  by  a  person 
proved  to  be  then  in  possession,  and 
admittances  accordingly,  are  evidence 
of  the  existence  of  a  manor,  and  of 
such  property  being  within  it,  in  an 
action  by  the  surrenderee  in  which  his 
ownership  is  disputed.  Standen  v. 
Chtistmas^  155. 

IX.  Covenants  and  contracts. 

1.  What  run  with  the  land,  135.  Ante. 
VIll. 

2.  Implied  excluded  by  express  con- 
tracts, 135.    iffi/e,  VlII. 

3  Y  e 
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LkW. 


LUNATIC. 


X«  Landlord* i  remecUes :  use  and  occu* 
pation. 

Permission  by  assignee  of  reversion, 
when  sufficient  to  muntain  assump* 
sit,  135.    AiUi,  VIIL 


LAW. 

I.  Of  parliament,  359.     Pariiament,  IV. 
1. 

II.  Surrender  by  operation  of,  944*  Land^ 
lord  and  Tenant,  II. 

III.  Matter  of. 

1.  Province  of  judge,  69,  82.    Allor- 
iwy,  VI. 

2.  In  action  for  libel,  899.  Defamation, 


LEASE. 
Outstanding  term,  130.    Trustee,  II.  1. 

LEGITIMACY. 

Evidence. 

I.  Marriage   registers    and   certificates, 
314.    Evidence,  XIV.  U 

II.  Declarations  of  members  of  family, 
314.     Evidence,  XIV.  1. 

III.  Descriptions    of   parties  in  deeds, 
314.     Evidence,  WW.  I. 

LETTER. 
Of  allotm ent,  69 1 .     Company,  VI  1. 1  • 


LEVEL. 


Sewers, 


LIBEL. 


Defamation, 


LIBERTY  OF  THE  SUBJECT. 
Habeas  Corpus.    ParTtameni. 


LIBRARY. 
Rateability,  868.    Poor,  XVI.  1. 

LICENCE. 

Distinguished  from  a  tenement,  26, 51. 
Custom,  II.  1. 

LIMITATION. 
Of  actions. 

L  Between  trustee  and  cestui  que  trust, 
130.     Trustee^  II.  1. 

II.  Where  demand  of    possesion  not 
necessary,  130.    Truiiee,  II.  1. 

III.  Against  heir  at  law. 

Admission  of  tenancy  at  will,  486.  i^ 
mssion,  IV. 

IV.  Saving  the  statute  by  means  of  writs. 

1.  Duty  of  plaintiff's  attorney  to  re* 
turn  them,  69.    Attorney,  VL 

2.  Duty  of  officer  to  enter  them  of  re- 
cord, 69.    Attorney,  VL 

3.  Whether  "  filing  "  included  in  re- 
turning, 69,  80.     Attorney^  VI. 


LITERARY  SOCIETY. 
Rateability,  868.    Poor,  XVL  I. 

LOCAL  LAW. 

As  distinguished  from  custom,  26,  62. 
Custom,  II.  1. 

LORDS  OP  TREASURY. 

Compensation  cases. 

May  entertain  seco^nd  appeal  wbea 
first  withoutjiiriscfiction,  563.  Mta- 
d^mus,  y.  1. 

LUNATIC 

I.  Pauppr,  76^.     Poor,  %XXI. 

IL  ^tMem  HMpiuV859.  Poor;  XV.  K 


MAGISTTRATE. 


MANDAMU& 
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MAGISTRATE. 
Justice  of  the  Peace, 

MAINTENANCE. 

Necessary. 
Work  foFi  537.    Insolvent^  I. 


MAJORITY. 


Infancy, 


MALICE. 


I.  Malicious  prosecution :  case  for. 

1.  Malice  a  question  for  the  jury^  253. 
Pott,  5. 

3.  Malice,  with  prohahle  cause,  will 
not  support  the  action,  252.  Post,  5. 

3.  Defendant's  knowledge  and  belief 
are  material  facts,  252.    Pott,  5. 

4.  Probable  cause  a  question  for  the 
judge,  252.    Pott,  5. 

5.  Questions  of  malice  and  want  of 
probable  cause,  how  to  be  dealt  with 
at  the  trial. 

In  an  action  for  malicious  prose- 
cution, the  facts  material  to  the  ques- 
tion of  probable  cause  must  be  found 
by  the  jur}' ;  and  the  judge  is  then  to 
decide,  as  a  point  of  law,  whether  the 
facts  so  found  establish  probable  cause 
or  want  of  it : 

Among  these  facts  are  the  defend- 
ant's knowledge  of  the  alleged  ground 
of  accusation  at  the  time  when  he 
prosecuted ;  and  his  belief,  at  that  time, 
that  the  conduct  forming  such  ground 
of  accusation  amounted  to  the  offence 
charged. 

If  the  defendant  did  not  so  believe, 
the  want  of  reasonable  and  probable 
cause  is  established,  though  the  im* 

Kuted  offence  appear  prima  facie  to 
ave  been  committed  by  the  plaintiff*, 
and  the  fact  to  have  been  known  to 
the  defendant,  before  the  charge  was 
made. 

The  absence  of  belief  must  be  proved 
by  the  plaintiffl     And,  if  it  be  not 


proved,  the  defect  is  not  supplied  (for 
the  purpose  of  shewing  want  of  probable 
cause)  by  evidence  that  the  defendant 
made  use  of  the  charge  as  a  means  of 
obtaining  an  unfur  advantage  over  the 
plaintiff!     Turner  v.  AnMer,  252. 

6.  Burthen  of  proof,  253.    Ante,  5. 

II.  Malicious  injury,  143.    Actwn,\. 

III.  Averment  of,  when  necessary,  153, 
172.     Execution,  VII.  1,  8. 

IV.  Express:   evidence,  899.    DeJoMOf 
turn,  II. 


MALICIOUS  PROSECUTION. 
Malice,  I. 

MANDAMUS. 

I.  When  it  lies. 

1.  To  enforce  order  not  questioned  on 
certiorari,  700.    Poor,  I  I. 

2.  To  enforce  rate  not  appealed 
against,  868.    Poor,  XVI.  1. 

II.  When  it  does  not  lie. 

To  exercise  a  discretionary  power, 
where  no  appeal  given,  796.  Coro- 
ner^  III, 

III.  Writ. 

1.  Direction,  Mai/or  ^c,  of  Sandwich 
V.  The  Queen,  574,  579. 

3.  To  enter  continuances  and  hear  ap- 
peal, what  form  sufficient,  763,  766. 
Poor,  XXXI. 

IV.  Return. 

1.  Identity  of  proceedings  when  suffi- 
ciently shewn  by,  763.  Poor,  XXXL 

3.  Amendment  of  magistrate's  return 
by  party  interested,  908.  Poor,  XIX. 
]. 

V.  Pleading. 

1.  Claimant's  title  :  estoppel  by  obe- 
dience to  former  writ. 

Mandamus  to  a  borough  corpora- 
5T  3 


loss 


MANDAMUS. 


MANOR. 


don,  recited  that  the  prosecutor  had 
held  certain  offices  of  profit  within  the 
borouch ;  that  under stat. 5&6W,4, 
c.  76.  he  was  removed  therefrom :  that 
he  preferred  his  claim  for  compensa- 
tion to  the  town  council,  who  disal- 
lowed the  same ;  that  he  then  obtained 
a  mandamus  requiring  the  corporation 
to  assess  compensation,  and  to  secure 
the  amount  by  bond:  and  that  they 
assessed  60^  per  annum,  whereupon 
he  appealed  to  the  Lords  of  the  Trea- 
sury, who  awarded  112/.  per  annum. 
The  writ  concluded  by  requiring  the 
corporation  to  give  their  bond  for  such 
last  mentioned  amount. 

Return:  1.  That  claimant  did  not 
hold  certain  of  the  said  offices.  2.  That 
he  had  made  a  former  appeal  to  the 
Lords  of  the  Treasury,  against  the  ori- 
ginal disallowance  by  the  town  council, 
and  that  the  Lords  of  the  Treasury  had 
then  assessed  only  60/.  per  annum. 

To  the  first  part  of  the  return,  the 
claimant  pleaded  estoppel,  stating  the 
assessment  in  compliance  with  the 
former  writ,  and  stating  also  that  the 
corporation  had  returned  to  that  writ 
that  they  had  made  such  assessment. 
To  the  second  part  of  the  return,  de- 


murrer. 


Demurrer,  to  the  plea  of  estoppel, 
for  duplicity. 

Held,  by  the  Court  of  Queen's 
Bench,  that  the  corporation  were 
estopped  from  denying  that  the  claim- 
ant neld  the  offices  in  question  :  That 
the  Lords  of  the  Treasury  had  juris- 
diction to  entertain  the  second  appeal, 
and  award  the  112/.  And  (per  Patter 
son  and  Wighiman  Js.)  that  the  plea 
was  not  bad  tor  duplicity. 

Held  by  the  Court  of  Exchequer 
Chamber,  on  error,  that  the  Lords  of 
the  Treasury  had  no  jurisdiction  to 
entertain  the  first  appeal,  the  claim 
having  been  altogether  disallowed  by 
the  town  council,  and  the  matter 'of 
appeal  being  therefore  not  a  question 
of  amount  but  of  right;  and,  con- 
sequently, that  the  Lords  might  en- 
tertain the  second  appeal,  and  their 
award  upon  it  was  conclusive. 

That  the  plea  was  bad  for  duplicity. 

But  that  the  assessment  by  the  cor- 
poration under  the  former  mandamus, 
admitted  by  the  present  return,  estop- 


ped the  corporation  from  denying  that 
the  claimant  held  the  offices  in  ques- 
tion. And  that  the  claimant  was  en- 
titled to  judgment.  Regma  ▼.  Sni" 
wich,  Mayor^  4^.,  563, 

2.  Estoppel  ill  pleaded  in  plea,  bat  ap- 
pearing by  the  return,  565.  AiiUt  i. 

3.  Estoppel  by  return  to  former  writ, 
563.    Anie^  1. 

4.  Jurisdiction  of  Lords  of  Treasury  in 
compensation  cases,  563 »    Anti,  1. 

5.  Duplicity  in  plea,  563,    Ante,  1. 

6.  Judgment  on  the  whole  record,  563. 
Anl^,  I, 

VL  Practice. 

1.  Amendment  of  return,  908.    JPoor, 
XIX.  1. 

2.  Expense  of  unsuccessful  reststaace 
by  town  council,  534.  Aitoney,  ill. 

VIL  In  particular  cases. 

1.  Tb  town  council  to  give  bond  for 
compensation,  565.    Anic^  V.  1. 

2.  To  overseers  of  union  to  aftpoint 
returning  officers,  700.    Poor,  1. 1. 

3.  To  sessions  to    order  rdmburse- 
ment  of  coroner,  796.    Coroner,  III. 

4.  To  registrar,  to  receive  and  register 
a  return,  S39.    Cravpoi^,  1. 

5.  To  issue  distress  warrant  for  poor 
rate,  868,  908.    Poor,  XVI.  l.XDL 


MANOR. 

I.  Customs  of. 

1.  Generally,  20.     Custoju,  V.  2. 

2.  Heriot,  20.    Custom^  V.  2. 

II.  Tenant  in  fee  simple  of:  custom,  90. 
Custom,  V.  2, 

III.  Presentments :   when  evidenee  n 
to  other  tenements^  SOu    CmUim^^* 

2. 

IV.  Evidence  of. 

Surrenders,  193.     Laadhrd  md  7V- 
nmt,  VIIL 


MARRIAGE. 


MONEY  PAID. 
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MARRIAGE. 

I.  All^ation  of  in    examinations,  971. 
Poor,  XXIV. 

II.  Evidence  of,  514.  Emdence,  XIV.  1. 


MASTER  AND  SERVANT. 
Action  for  seduction,  7S5.    Seduction* 

MATERIAUTY, 
Of  assignment  of  perjury,  670.    Petjury, 

MAXIMS. 

I.  Audi  alteram  partem,  750.  Commit' 
menip  I. 

II.  Expressio  unius  est  ezduno  alterius^ 
859.    Covipany,  I. 

III.  Expre^sum  &clt  cessare  taciturn,  976. 
Company,  V.  1.  155.  Landlord  and 
Tenant,  VIII. 

IV.  Fortius  contra  proferentem,  559, 585 . 
Parliament^  IV.  I  • 

V.  Nemo  potest  esse  simul  actor  et  judex 
in  eadem  caus&,  826.    Highway. 

VI.  Omnia  prsesumuntur  rite  esse  acta, 
492,  502.  Habeas  Corpus^  1. 559.  Par^ 
liament,  IV.  1.  250,  812.  Poor, 
XXIII.  1.     XXVI. 

MEETING. 
Adjourned,  747.    Coroner^  1. 1. 

MINES. 

I.  Customs  with  reference  to. 

Tin  bounding,  26.    Ctutom,  11. 1. 

II.  Property  in. 

}•  What  not  a  royal  mine^  26,  49. 
Cuttom,  11. 1. 


2.  What  right  amounts  to  a  tenement, 
and  what  to  a  licence  or  easement, 
26.     Ctutom,  n.  1  • 


MINORITY. 


Jnfamcy* 


MISDESCRIPTION. 


I.  In  writ  of  certiorari,  540.    Conviction^ 
I. 

II.  Waived  by  obedience,  540.  Contic^ 
tion,  I. 


MISDIRECTION. 

As  to  assessment  of  damages. 

New  trial  when  refused,  775.  Damages, 
IV.  1. 

MISSIONARY  SOaETY. 
Rateability,  884.    Poor^  XV.  5. 

MISTAKE. 
Of  fact,  356.     Abandonment,  I. 

MONEY  HAD  AND  RECEIVED. 

I.  By  trustee,  244.     Trustee,  I. 

II.  Under  regular  judgment,  152,  172. 
Ejeecution,\lU  1,2. 

MONEY  PAID. 

I.  By  principal  on  account  of  surety, 
266.    Bills,  IV. 

n.  Costs  of  defending  action,  679.  Bills, 
II.  4. 

III.  Expenses  of  bill  of  sale,  15.    Execur 
tion.  III.  2. 

IV.  Evidence. 

Burthen  of  proof,  15.    Execution^  III. 
2. 

5  y  4 
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L  Agwemeiit  Tor  future,  101.     AnigK- 

II.  Power  of  dutreu. 

Exercise  of,  when  not  a  recognition 

of  tenancy. 

Mortgagee,  under  a  special  power  in 
moiigagc  deed,  enabling  him  lo  dii- 
trMn  for  arrean  of  interest  "  in  like 
manner  ai  for  rent,"  distrained  after 
the  date  of  the  demite  in  the  declar- 
ation, but  for  arrean  due  before  luch 
demise,  the  mortgagor  having  [without 
any  expressly  proviiion  in  the  deed 
enabling  him  m>  to  do)  continued 
poMesaion. 

Held,  that  >uch  diitreai  did  not 
amount  to  a  recognition  of  ihc  moru 
jtagor  ai  tenant,  «o  as  to  dMoble  the 
mortgagee  from  brining  ejectment. 
Doe  dem.  WUkauoH  r.  Goodier,  95T. 

III.  Relation  of  mortgagee  and  morl> 
gagor. 


S.  Absolute  conveyance 

with  power  of  distress,  95T.    Anli.ll. 

IV.  Ejectment  by  mortgagee. 


V.  Outstanding  term,  130.     Truitee,  U 


Proper  remedy  when  frandulent  use  is 
made  of  regular  judgment  or  execution, 
1J3.     Eicciaion,\\\.  1. 


MOTIVE. 
Indirect,  352.    Maiiee,  I.  S. 

MUNICIPAL  CORPORATION. 
I.  Charter. 
'Ef&xt  when  not  altered  by  usage,  963, 
969.     Gaol,  il. 


MUNICIPAL  CORPtMAT 
II.  Town  council :  power*  gent 


3.  Not  to  appoint  gaoler,  96 


III.  Town  council :  meetingi. 
1.  Notice  of  burincn  when  ) 
747.     Coroner,  I.  1. 


IV.  Town  council :  acts  by. 

I.  Retainer  of  attomey,  534. 

111. 
3.  Payment  of  money  on  acc( 

Allomey,  lil. 

3.  Orders  for  rate* :  indicatioi 
of  payment,  683.     Fod,X 

4.  Appointment  of  coroner, ' 

5.  At  adjourned  meeting,  747. 
I.  1. 

6.  Necessity  for  seal,  747. 
I.  1. 

7.  RatiGcatioa  by  conduct,  7 
mr,  I.  1 . 

V.  Corporate  officers;  who  arc 
Qusre,  as  to  coroner,  747. 


S.  Expenses  of  unsucceicful  I 
534.     Attorney,  HI. 

3.  Jurisdiction   of  Lords  of 
565.     MaudaiHKt,  V.  1. 

4.  Estt^pel  by  assessing,  56; 
datattt,  V.  1. 


Appointment  of  gaoler  d 
bim,  963.     Gaol,  II. 


MUNICIPAL  CORPORATION. 
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IX.  Borough  justices. 

Ap[>ointment   of  keeper   of  borough 
gaol,  962.     Gaol,  11. 

X.  Coroner. 

1.  Power  of  council  to  appoint^  747. 
Coroner,  I.  1. 

S.  Manner  of  appointment,  747.    Co* 
roner,  I.  I. 

XI.  Borough  rate. 

When  necessary  to  specify  the  mode 
of  raising  it. 

The  council  of  a  borough  ordered 
that  an  equal  borough  rate  should  be 
made  on  the  several  parishes,  parts  and 
districts  within  the  borough,  for  raising 
a  sum  therein  specified,  and  that,  for 
that  purpose,  the  several  parishes  &c. 
in  the  borough  should  be  rated  in  the 
several  amounts  specified  in  the  order, 
and  that  the  port  of  the  parish  of  S, 
which  lay  within  the  borough  should  be 
rated  at  3651. ;  such  several  sums  rated 
being  estimated  at  li.  in  the  pound 
upon  the  rateable  property ;  and  that 
the  churchwardens  and  overseers  of 
entire  parishes  within  the  borough,  and 
the  persons  appointed  to  act  as  over- 
seers for  parts  of  parishes  within  the 
borough  for  making,  levying,  and  col- 
lecting borough  rates  and  watch  rates 
therein,  should  respectively  "  /«y,  col" 
iect,  and  pay  "  the  amounts  rated  by 
the  said  order  upon  their  parishes, 
parts  or  districts :  the  amounts  so  rated 
upon  entire  parishes  to  be  paid  out  of 
the  poor  rates  made  and  collected,  or 
to  be  made  and  collected,  for  such 
parishes;  and  that  a  warrant,  under 
the  hand  of  the  mayor  and  the  corpo- 
rate seal  of  the  borough,  should  issue 
to  the  town  clerk,  requiring  him  to  de- 
mand and  receive  of  the  several  parish 
and  special  overseers,  described  as 
above,  the  amounts  so  rated  ;  and,  for 
this  purpose,  to  issue  his  warrants  to 
such  overseers  and  persons  appointed 
&c.,  requiring  them  to  **  collect,  levy 
and  pay  "  to  him  the  same  amounts. 

The  council  issued  warrants  in  the 
prescribed  terms  respectively  to  the 
town  clerk,  who  thereupon  issued  like 
warrants  to  the  parish  overseers,  and 
to  the  special  overseers  who  had  been 


previously  appointed  for  the  said  parts 
of  parishes. 

The  special  overseers  of  part  of  the 
parish  of  5.  then  made  a  rate  thereon 
for  427/..  being  at  the  rate  of  It,  2d,  in 
the  pound. 

Ttie  town  council  also  made  an  order 
for  a  watch  rate,  with  respect  to  which 
the  same  proceedings  were  taken  as 
above  mentioned.  The  order  rated 
the  said  part  of  S,  at  1 53/.,  being  at  6d, 
in  the  pound ;  and  the  special  overseers 
made  their  rate  for  160/.,  being  at  the 
same  rate  of  6d.  in  the  pound.  War- 
rants of  distress  were  duly  issued  for 
nonj)ayment  of  these  several  rates. 

Held,  in  trespass  for  seizure  under 
such  warrants,  that  the  orders  of  the 
town  council,  to  "  collect, levy  and  pay  *^ 
empowered  the  parish  and  special  over- 
seers, under  stats.  55  G,5,c,5l,,5&^ 
W.  4.  c.  76.,  and  7  IK.  4.  &  1  Vict. 
c.  81.,  to  levy  by  means  of  rates. 

And  that,  as  by  stat.  7  TT.  4.  &  1  Vict, 
c.  81. 1.  1.  the  council  might  order  the 
overseers  of  entire  parishes  either  to 
pay  the  borough  rates  out  of  a  poor 
rate  made  or  to  be  made,  or  to  make  a 
special  rate  for  payment  of  them,  it  was 
necessary  for  the  orders  of  council  to 
specify  which  of  the  alternatives  was 
to  be  adopted.    But, 

That,  as  the  quota  of  borough  rates 
assessed  upon  part  of  a  parish  could  be 
paid  in  no  other  manner  than  by  a 
special  rate,  it  was  not  necessary  that 
the  orders  should  direct  such  rate  to 
be  made. 

Qucere,  whether  the  borough  rate 
was  bad  for  excess. 

Held,  that  the  watch  rate  was  good. 
Cobb  V.  Allan,  683. 

XII.  Watch  rate. 

Mode  of  raising  it,  683.    Anti,  XI. 

XIII.  Expenses  chargeable  to  borough 
fund :  law  expenses. 

1.  Bona  fide  resistance  of  mandamus 
for  compensation,  534.  Attorney, 
III. 

XIV.  Orders  to  raise  money. 

What  particularity  required,  683.  Ante, 
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MAYOR. 


NON  RESIDENCE. 


XV.  Orders  to  pay  money. 

1.  For  nvhat  defects  they  may  be 
quashed.  Regma  v.  lAxkJidd  Tbtm 
councU^  539. 

XVI.  Overseers. 

1.  Authoritv  to  levy  borough  rates 
and  watch  rates,  683.    Anle^  XL 

S.  On  what  poundage,  683.    Ante^  XI. 

XVn.  Court  of  Quarter  Sessions:  grant. 

At  what  period  incidental  powers  vest 
in  the  town  council,  747.  Coroner, 
1.1. 

XVIU.  Borough  gaol. 

In  whom  the  appointment  of  keeper  is 
vested,  962.     Gaol^  II. 

XnC  Maintenance  ofprisonera  in  county 
gaoL 

1.  How  paid  for  where  there  is  no 
contract,  116.     Gaol^l,  I, 

9.  What  is  not  a  contract  for,  116. 
Gitol,  I.  1. 

XX.  Contribution  to  county  expenses. 

Whatnot  excepted  by  stat.  S&6W.4. 
c.  76.  #.  1 17.,  1 16.    Gaol^  1. 1. 


MAYOR. 
Page  962.    Gaol,  II. 

NAME. 

I.  Of  registered  company. 

Change  of  name  of  incorporation,  839. 
Compani/y  I. 

II.  Attorney  taking  proceedings  in  the 
name  of  another,  940.    Attorney ,  II.  1. 


NAVIGATION. 


Shipping. 


NEGATIVE  PREGNANT. 
Pages  775,  781.     Damages,  IV.  1. 


NEGATIVING  EXCEPTIONS. 
In  affidavits,  299.    Comuanee,  1. 1. 

NEGUCffiNCE. 

I.  Scienter,  how  far  it  enters  into  the 
question  of  negligeoee^  546.  Ezen" 
ti(m,  IV.  1. 

II.  In  sheriff  executing  a  void  writ  whea 
he  holds  a  valid  writ  against  the  same 
party,  546.     Execution^  IV.  1. 

IIL  Of  attorney  in  not  properly  returo- 
ing  writs,  69.     Attorney,  VL 

IV.  In  not  complying  with  practice  of 
Court,  when  a  question  for  the  jury, 
69.     Attorney,  VI. 

NEW  TRIAL. 
Costs  of  first  trial,  83.    Cottt,  III. 

NEGOTIABILITY. 

Of  promissory  note  payable  to  maker's 
own  order,  805.      Bilis^  I. 


NEGOTIATION. 

DisUnguished    from   a    contract,  116. 
Gaol,  I.  I . 


NOMINATION. 

I.  When  it  implies  notice,  775.    1^ 
mages,  IV.  1. 

II.  Of  valuer,  775.    Damages,  IV.  1. 


NON-PROS. 

On  failure  to  assign  errors,  652.    Error, 
L 


NON  RESIDENCE. 

Three  months  how  counted,  280.  Gergy, 
1. 


NOTICE. 


OFFICER. 
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NOTICE. 
L  Judicial  notice. 

1.  When  not  of  course  ofpracticey  69. 
Attorney,  VI. 

S.  With  respect  to  deputy  sherifTs  and 
secondaries,  670,  676.    Perjury^  I. 

IL  Constructive. 

1.  That  validity  of  church-rate  is|dis- 
puted,  504.    Ckurch^rate* 

2.  By  conduct,  504.    Churck-'rtUe, 

3.  Implied  from  duty,  8 IS.  Poor* 
XXVI. 

4.  Inferred,  when  the  party  ought  to 
have  known  the  fact,  546.  Execu* 
/i<m,  IV.  1. 

III.  Effect  of. 

1.  How  far  essential  to  constitute  nfr> 
gligence,  546.     Execution^W ,  1. 

8.  Want  of  notice,  when  it  is  a  de- 
fence, and  when  not,  546,  561.  Ex» 
ecution^  IV.  1. 

IV.  Pleading. 

1.  How  to  be  alleged,  359.  Parlia^ 
vient,  IV.  1. 

3.  Implied  in  an  allegation  of  nomina- 
tion, 775.    Damages,  IV.  1. 

3.  Denial  of  notice  construed  after  ver- 
dict as  a  denial  of  appointment,  775. 
Damages,  IV.  1. 

V.  In  particular  instances. 

1.  Of  business  to  be  transacted  at 
meeting  of  town  council,  747.  Coro" 
ner,  I.  1. 

2.  Of  publication  of  poor  rate,  908. 
Poor,  XIX.  1. 

3.  To  transferor  of  bill  that  parties  are 
insolvent,  704.    Biils,  VI.  1. 

4.  Of  action.     Action,  V. 

VI.  By  knowledge  in  fact.    Knowledge. 

OBEDIENCE. 

To  writ. 

What  defects  it  waives,  540.  ConvU^ 
Hon,  I. 


OCCUPATION. 
L  Beneficial,  859,  884.    Poor,  XV. 

II.  Permissive,  135.  Landlord  and  Tenant. 
VIII. 

III.  Joint,  908.    Poor,  XIK.  1. 

IV.  Description  by,  663.    Devise,  I.  1. 

OFFICE. 

I.  Munidpal. 

CompensaUon,  S63.    Mandamus,  V.  1. 

II.  Imputation  of  corruption  in,  899. 
Defamation,  II. 

OFFICER. 

I.  Appointment. 

1.  Corporate  seal,  when  not  necessary, 
747.     Coroner,  I.  1. 

2.  Ratification  by  conduct,  747.  Coro' 
ner,  I.  1. 

II.  Ouster. 

Of  officer  de  fiicto,  747.    Coroner,  1. 1 . 

III.  De  facto. 

Payment  to,  when  insufficient,   280. 
Clergy,  I. 

IV.  Justification  of  arrest  by. 

1.  Under  sneaker's  warrant,  359.  Par^ 
liament,  I V.  1 . 

2.  Beyond  express  terms  of  mandatory 
part,  359.     Parliament,  IV.  1. 

V.  Liability  for  misconduct. 

1.  Criminal  information.    Criminal  In' 
formation, 

2.  Extortion  by,  1.    Statute,!. 

5.  Debt  for  penalties  against,  I.  Statute^ 

J.. 

VI.  Particular  officers. 

1.  Sherifi^s  officer.    Sheriff. 

2.  Relieving  officer.    Poor. 


10S8 


ORDER. 


PARUAMENT. 


ORDER. 

I.  What  may  be  made  ex  parte,  see  730. 
Commitment^  I. 

II.  Certainty. 

When  it  must  specify  alternativei  683. 
Municipal  Corporation,  XI. 

III.  Form. 

1.  Statutory,  when  sufficient,  514. 
Bastardy,  I.  1. 

9.  Shewing  evidence  to  have  been 
given  on  oath,  514.    Bastardy ,  I.  1. 

5.  Shewing  proceedings  to  have  taken 
place  in  presence  of  party,  514. 
Bastardy,  I.  1. 

4.  What  variation  from  statutory  form 
immaterial,  514.     Bastardy^ 


I 


ory  foi 
r,  I.  1. 


IV.  Abandonment  on  appeal. 

Condition  as  to  costs,  35G.  Abandon^ 
ment,  I. 

y.  Mode  of  disputing. 

1.  Whether  order  made  with  jurisdic- 
tion can  be  questioned  on  mandamus, 
700.     Poor,h  1. 

2.  Of  town  council,  when  quashed  on 
certiorari,  534,  539.     Attorney,  III. 

VI.  Orders  in  particular  instances. 

1.  Of  House  of  Commons,  559*  Piar- 
liament,  IV.  I. 

9.  Of  Poor  Law  Commissioners,  91. 
Poor,  IV.  3. 

3.  Of  board  of  guardians,  91.  Poor, 
IV.  5. 

4.  For  borough  rate  and  watch  rate, 
(583.     Municijyal  Corporclion,  Xf . 

5.  For  parish  apprenticeship,  230. 
Poor,  XXIII.  1. 

6.  To  set  aside  demurrer  as  frivolous, 
479.    BUls,lX. 


ORIGIN. 
Of  fee  farm  rent,  326.    Rent,  I.  I. 


OUTLAWRY. 

Proceeding!  in  outlawry  cannot  be 
founded  on  a  writ  of  ca.  ta.  made  le^ 
tumable  immediately  after  executioo 
according  to  stat.  3  &  4  9F.4.  c  67./.  S. 
Jjewis  V.  Holmes,  896. 

OVERSEERS. 

I.  Special,  683.    Mtaric^xd  Ccrporaticu, 

II.  Ordinary.    Poor. 

PARCELS. 
In  a  devise,  663.    Devise^  1. 1. 

PARENT  AND  CHILD. 

I.  Action  for  seduction,  725.   Seductim, 

II.  Le^al  relation  of  the  putative  (atbcr 
to  his  illegitimate  child,  787.  BmUrin, 
IL 

III.  Bastardy.     Boitardy. 

PARLIAMENT. 

I.  Generally. 

1.  How  far  sole  judge  of  its  own  pri- 
vileges, 359.  448.     Post,  IV.  1. 

2.  Law  of:  what  questions  goreraed 
by,  559, 393.     Post,  IV.  1. 

II.  House  of  Commons:  order. 

To  compel  attendance  of  witness  by 
arrest,  359.     Post,  IV.  I. 

III.  House  of  Commons :  jurisdiction  « 
to  witnesses. 

To  compel  attendance  without  statins 
the  reason,  359.    Post,  IV.  1. 

IV.  House  of  Commons :  speaker's  war- 
rant. 

1.  To  be  constnied  as  process  of  su- 
perior court. 

Trespass  for  assaulting  plaintiff,  sds 
ing  him,  compelling  him  to  go  along  a 
passage  to  a  certain  room,  and  aftci- 
wards  along  another  passage  to  anotbcr 


PARLIAMENT. 
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room,  and  then  imprisoning  him,  viz. 
for  two  hours  then  next  &c.»  and  then 
compelling  him  to  return  through  the 
first  mentioned  passage  to  the  first 
mentioned  room,  and  there  detaining 
him,  ?iz.  for  two  hours  then  next  &c. 

Plea.  That  a  parliament  was  sitting, 
and  that  matters  were  under  discussion 
in  the  House  of  Commons,  concerning 
which  the  House  considered  it  necessary 
that  plaintiff  should  be  examined  at 
their  bar :  that,  for  the  purpose  of  pro- 
curing his  attendance  to  be  there  ex- 
amined concerning  them,  it  was  ordered 
hy  the  House,  in  pursuance  of  and  ac- 
cording to  the  ancient  usages  and  pri- 
vileges of  the  House  and  the  law  and 
custom  of  parliament,  that  the  plaintiff 
should  attend  the  said  House  forthwith, 
of  which  he  had  notice :  that  he  con- 
temptuously refused,  and  absented  him- 
self :  and  thereupon,  and  in  order  to 
compel  plaintiff's  attendance  at  the  bar 
to  be  examined  &c.,  it  was  ordered  by 
the  House,  in  pursuance  of  and  ac- 
cording &c.,  that  plaintiff  should  be  sent 
for  and  brought  before  the  House  in 
custody  of  the  Serjeant  at  Arms  attend- 
ing the  House,  and  that  the  Speaker 
should  issue  his  warrant  accordingly : 
whereupon  the  Speaker,  in  pursuance 
of  the  said  order,  and  in  pursuance  of 
and  according  &c.,  in  order  that  plain- 
tiff might  be  brought  in  the  custody 
of  the  Serjeant  at  Arms  before  the 
House  according  to  the  order  &c.  for 
the  purpose  aforesaid,  by  his  warrant 
in  that  behalf  duly  made,  **  after  re^ 
citing  that  the  House  of  Commons  had, 
that  day,  ordered  that  the  plamliff  should 
be  sent  for  in  the  custody  of  the  Serjeant 
at  Arms  attending  the  said  House,  did 
require  and  authorize  the  Serjeant  at 
Arms  then  attending  the  said  Souse  of 
Commons  to  take  into  custody  the  body 
of  the  plahUiff,'*  Averment,  that  de- 
fendant then  was  the  Serjeant  at  Arms ; 
that  the  Speaker  duly  delivered  the 
warrant  to  him  to  be  executed;  by 
virtue  and  m  execution  of  which  war- 
rant the  defendant,  as  such  Serjeant  at 
Arms  &c.,  gently  laid  his  bunds  on 
plaintiff  to  arrest,  and  did  arrest  him, 
and  did  then,  in  order  to  bring  him 
before  the  House  in  execution  of  and 
in  obedience  to  the  warrant,  neces- 
sarily force  and  compel  plaintiff  to  go 


&c.  (as  in  the  declaration),  using  no 
unnecessary  violence  &c.,  and  did  then 
necessarily  imprison  plaintiff  &c.,  for 
and  during  the  several  times  &c.,  until 
defendant  could  bring  plaintiff  before 
the  said  House  of  Commons  in  obedi- 
ence to  the  said  warrant,  the  same 
being  reasonable  times  &c.,  using  no 
unnecessary  violence  &c.  Verification. 

On  demurrer  to  the  plea. 

Held  by  the  Court  of  Queen's  Bench, 
Williams  J.  dissentiente,  that  the  plea 
shewed  no  justification. 

By  Lord  Denman  C.  J.,  Williams  and 
Coleridge  is,,  that  the  House  had  juris- 
diction to  order  plaintiff's  attendance 
for  the  purpose  of  examination,  with- 
out informing  him  of  any  reason  for 
the  order,  and,  on  disobedience,  to  en- 
force it  by  compulsory  process. 

But,  by  Lord  Denman  C.  J.,  Cole- 
rige  and  Wighlman  Js.,  that  the  validity 
of  the  warrant  ns  a  justification  to  the 
officer  must  be  judged  of  by  the  terms 
of  the  warrant  as  pleaded  independ- 
ently of  any  thing  contuned  in  the 
order. 

And  that,  if  the  warrant  as  framed 
was  illegal,  the  officer  was  not  justified 
on  the  ground  that  he  had  made  the 
arrest  bv  order  of  the  House. 

Per  Lord  Denman  C.  J.  and  Cole* 
ridge  J.,  Williams  J.  dubitante :  That  it 
did  not,  on  these  pleadings,  stand  ad- 
mitted that  the  warrant  was  framed 
according  to  the  usages  and  privileges 
of  the  House  and  the  law  and  custom 
of  parliament. 

Per  Lord  Denman  CJ.  and  Cole- 
ridge J.  The  warrant  was  bad,  though 
purporting  to  be  issued  under  an  order 
of  tne  House  of  Commoas,  because  it 
did  not  specify  any  cause  for  the  arrest. 

Per  Lord  Denman  C.J.  and  Wight- 
man  J.  The  warrant,  as  framed,  even 
if  valid  for  the  purpose  of  taking,  did 
not  justify  any  of  the  alleged  tres- 
passes, beyond  the  taking. 

Per  Willianu  J.  The  warrant  was 
not  to  be  examined  strictly,  like  that 
of  an  inferior  court,  or  justice  of  the 
peace ;  and,  using  the  latitude  of  in- 
tendment  allowed  in  construing  war- 
rants of  superior  courts,  and  coupling 
the  mandatory  part  with  the  recital,  it 
might  be  understood  that  the  warrant 
ordered  the  officer  of  the  House  to 
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bring  the  plaintiff  before  them  for  a 
cause  which  they  had  deemed  siifBcient 
to  authorize  sending  for  him :  and  for 
the  sufficiency  of  that  cause  credit 
must  be  given  to  the  House  as  to  a 
superior  court. 

Held  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of 
the  Queen's  Bench,  that,  if  the  war- 
rant had  been  that  of  a  justice  of  the 
peace  or  of  a  court  acting  under  a 
special  statutory  authority,  the  objec- 
tions would  have  been  fatal.  But  that 
the  warrant  must  be  construed  as  pro- 
cess of  a  superior  court,  not  appearing, 
on  the  process  itself,  to  be  beyond  the 
scope  of  their  jurisdiction:  and,  so 
considered,  it  was  sufficient.  And  that 
the  language  of  the  warrant  justified 
all  the  alleged  trespasses.  Howard  v. 
Goiiet,  359. 

9.  Whether  to  be  judged   independ- 
ently of  order,  359.    Ante,  1. , 

3.  Need  not  shew  cause  of  arrest,  359. 
Ante,  1. 

PARTICULARITY. 

I.  Defective,  cured  by  verdict,  326.  Rent, 
I.  1. 

II.  In  order  for  borough  rate,  683.  Mu- 
nicipal Corporation,  Xl. 

PARTNER. 

I.  Disabilities. 

Swearing  affidavit  before,  392.     Co- 
nutance^  I.  1. 

II.  Incoming  partner. 

When  not  liable  on  previous  contracts, 
976.     Company,  V.  1. 

III.  Sec  Company » 

PARTY. 

Party  interested. 

I.  When  allowed  to  amend  magistrate's 
return,  908.     Poor,  XIX.  1 . 

II.  When  allowed  to  conduct  defence, 
908.     Poor,  XIX.  1. 


PAUPER  LUNATIC. 
Page  765.    Poor,  XXXL  5. 

PAVING. 

Rateability  to,  884.     Poor,  XV.  5, 

PAYMENT. 

L  Manner  of  payment. 

1.  By  holder  of  accommodation  bOI 
receiving  monies  on  account  of 
drawer  agreed  to  be  so  appropriated, 
866.     Bills,  IV. 

2.  By  appropriation  of  monies  received 
on  account  of  principal,  266.  IKfii, 
IV. 

3.  Satisfaction  in  the  nature  of^  266. 
Bills,  IV. 

4.  In  bills :  notice  by  creditor  to  debtor 
that  the  parties  are  insolvent,  704. 
Bills,  Vl.  1. 

II.  Circumstances  and  consequences. 

1.  To  sequestrator  to  avoid  distress 
for  tithe  commutation  rent  chsrge, 
280.     Clergy,  I. 

2.  Of  fee  farm  rent  for  three  yean  be- 
fore 2 1  St  January  1731,  326.  Rent, 

III.  Pleading. 

Pleading  as  to  residue,  266.  Bills,  IV. 

PAYMENT  INTO  COURT. 

In  what  order  to  be  pleaded,  266, 273. 
Bills,  IV. 

PEDIGREE. 
Evidence,  314.    Evidence,  XIV.  I. 

PENALTIES. 

I.  Repeal  of. 

Not  by  subsequent  cumulative  enact- 
ment, 1.     Statute,  L 

II.  How  recoverable. 
Debt  for,  1.     Statute,  I. 


PERIL  OF  THE  SEA. 


PLEA. 
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PERIL  OP  THE  SEA. 

What  is  not. 
ConfiscatioDySn.  Ajfreighimentfl.  I, 


PERJURY. 

I.  Indictment :  the  oath. 
Before  whom  taken. 

1.  In  an  indictment  for  perjury  on 
the  trial  of  a  cause  under  a  wnt  of 
trial  directed  to  the  sheriffi  of  London, 
the  oath  is  properly  alleged  to  have 
been  taken  "  before  the  sheriffs," 
though  in  fact  the  cause  was  tried 
before  the  Secondary. 

2.  On  trial  of  the  indictment  for 
perjury,  it  appeared  that,  in  the  cause 
tried  before  the  Secondary,  two  issues 
were  joined  on  the  record;  but  the 
postea  shewed  only  a  verdict  on  one : 
Held  that  these  facts  sufficiently  bore 
out  an  allegation  in  the  indictment 
that  the  "  issues  came  on  to  be  tried, 
and  were  tried,"  and  that  the  perjury 
was  committed  **  upon  the  trial  of  the 
9aid  issues.'* 

3.  It  is  a  good  assignment  of  per- 
jurv  that  a  witness  swore  that  he 
"  tnought "  a  certain  writing  was  not 
his,  whereas  in  truth  and  in  fact  he 
"  thought"  that  it  was  his. 

4.  It  is  no  good  objection,  in  arrest 
of  judgment  on  such  indictment,  that 
it  charges  defendant  with  having  sworn 
that  he  had  not  written  certain  words 
in  the  presence  of  A.,  whereas  in  fact 
he  had  written  them  in  the  presence 
of  A, ;  with  an  averment  of  materiality; 
for  A*s  presence  cannot  be  assumed 
to  be  necessarily  an  immaterial  fact, 
though  the  materiality  does  not  appear 
otherwise  than  by  such  averment.  Be^ 
gina  V.  ScietingCTf  670. 


II.  Indictment:  assignments. 

1.  Defendant's  evidence  as  to  what 
he  thought,  670.    Ante,  I. 

2.  Materiality,  shewn  by  general  aver- 
ment, 670.    Ante,  L 


III.  Substance  of  the  perjury. 

In  swearing  falsely  to  what  the  witness 
thinks,  670.    Atite,  I. 

IV.  Evidence. 

That  certain  issues  came  on  to  be  tried^ 
670.    Anti,  I. 

V.  Offence  where  committed. 
On  trial  before  Secondary,  670.  AtUe,  I. 


PERMISSION. 

To  sustmn  action  for  use  and  occupa- 
tion, 135,  141.  Landlord  and  Tenant^ 
VIII. 


PETITIONING  CREDITOR. 
Page  952.    Bankrupt,  II. 

PLACE. 

Allegation  of. 

Last  antecedent.  Re^na  v.  Hunt, 
927.  n. 

PLEA. 

I.  Double:  double  replication  to,  479. 
BilU,  IX. 

II.  Arrangement  of  pleas  as  to  parcel  so 
as  to  make  them  cover  the  whole,  266, 
273.    BUU,\\. 

III.  To  damages :  what  covers  them,  266, 
275.    BiUt,  IV. 

IV.  Particular  pleas. 

1.  Right  of  common  pur  cause  de 
vicinage,  589,  604,  620.  Common, 
n.  IIL 

2.  Justification  under  Speaker's  war- 
rant, 359.     Parliament,  IV.  1. 

5.  To  debt  on  bastardy  bond  that 
plaintifis  had  refused  to  let  defend- 
ant maintain  the  child,  787.  Bat* 
tardy^  11. 

4.  That  defendant  is  a  sovereign  prince, 
656.    Sovereign,  11. 


PLEADING. 
'-^Jit:  diat  ibe  whole  miiit  be  eoswered. 
A  ben  [he  plea*  mmt  cover  the  da- 
:ul«e^  366.     BiOi,  IV. 

II.  Ailmiiuon  bf  tlcmurrer. 
That  a  warraot  was  framed  Recording 
to  uueei  of  parliament,  359.    Par- 
Hamcnt,  IV.  I. 

IIL  Legal  effect. 
Pleading  s  joint  and  leTeral  linbilitp 
if  it  «««  ieveral  only,  106.     Covc- 
•«ii,L 

IV,  Duplicity. 
1.  Payment  and  ahtencc  of  coasider- 

■tioD,  179.    BUU,  IX. 
2;  Double  replication  to  double  plea 
not  bad.  479.    BiUi,l\. 

3.  Plea  bad  Tor  ihewing  two  estoppels, 
563.     Mimdtmui,  V.  1. 

4.  Jut^ent  on  the  whole  record,  the 
malter  of  n  double  picn  Appearing 
on  the  face  of  the  return,  5G3. 
MamlaiHtu,\.  1. 

V.  Shewing  jurisdiction. 

1.  Ple.-idini;  under  Gequettration,  3B0. 

aergt,,L 
a.  '^  Duly,"  a>  supplying;  mBleHnl  re- 

qui3itci,3i9,383.   ParliameHl,lV.  1. 

VI.  Particularity. 

1.  In  shewing  the  requisites  to  the 
validity  orjiislificBtion  pleaded,  359. 
Parliamenl,  IV,  I. 

5.  In  shewing  loss  to  hnve  been  occh- 
sioned  bv  defuutt  of  opposite  party, 
517.     j^ffreigilmml,  I.  I. 

3.  Effect  of  allegation  "  duly  allowed  " 
whennot  (ruverscil,  908, 921.  Poor, 
XIX,  I. 


Defining  the  year  so  ns  to  bring  the 
time  within  particular  ilatuie,  SBO. 
acr/ff.  I. 

VIII.  Judgment  on  the  whole  record. 
When  an  estoppel  ill  pleaded  appears 


on  tbe  bee  of  the  pleading  ( 
party   CMopp^   ^3-     ^^*^ 

IX.  Defect*  cured  by  *erdieL 
1,  When  the  word  objected  la 
support  the  pleading  in  any 

69.      Atlcnuy,  VI. 

S.  emission  to  ttate  particiib 
breach,  69,  B1.     Allornry,  VI. 

5.  Imperfect  arrmngement  ofpleas 
ing  it  doubtful  whether  the 
covered  the  whole  damage, 
BUU. IV. 


5,  Omission  to  allege  particularly 
ters  implied  by  the  lubitanrc  a 
pleading,  775.  l}aiuige$,Vi.l. 
Battardy,  11. 

6.  Negative  pregnant,  775.    Utat 

1.  Informal  allegation  of  rcTuMl, 
liawuiga.lV.  I. 

PONE. 

I.  Removal  of  cause  by,  3Ti.  Duri* 

II.  Quashing,  374.     JJurhuM. 

POOR. 
I.  Powers  of  CoDiicisiianer*. 

1.  To  order  overseers  to  appoint 
turning  of&cer. 

The  Poor  Law  CommissionNi  h 
jurisdiciion  to  order  thnt  the  over* 
oflhe  townships  comprised  in  an  ur 
shall  appoint  a  returning  officer  foi 
election  of  guardians. 

Scmtlf.  per  Lord  ZVnn'ini  C.J., 
bilanle  Culeridne i.,  that,  ifan  ordf 
the  Commissioners  be  on  a  aA- 
mutter  within  their  general  jurisdict 
its  ]e)>aliry  in  other  respects  can 
questioned  only  on  removal  by  ci 
orari,  nnd,  in  default  of  such  rcmo 
a  maodumus  will  go  to  enforce  it. 
gina  V,  Oldham  Union,  700. 

2.  To  order  pnyments,  91.  fori,  11 
5.  Order,  to  whom  to  be  addrcs 

91.    Po*t,\\.5. 


POOR. 
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IL  Orders  of  commissioners. 

1.  How  they  may  be  questioned,  700. 
JlrUCf  I.  1. 

S.  Order  bad  as  illegally  omitting  an 
alternative  mode,  91.    Pott,  IV.  3. 

III.  Board  of  guardians :  election. 

Order  to  overseers  to  appoint  return- 
ing officer,  700.    Ante^  I.  1. 

IV.  Board  of  guardians :  their  acts. 

1.  Authority  to  act  for  the  particular 
parishes,  8 1 2.    Post,  XXVI. 

2.  Inference  that  they  relieve  by  au- 
thority of  a  particular  parish,  812. 

Posi,  XXVI. 

• 

5.  Their  order  to  make  rate:  when 
bad  as  founded  on  illegal  order  of 
the  Poor  Law  Commissioners. 

Under  the  Parochial  Assessment  Act, 
6  &  7  W.  4,  c.  96.  «.  5.,  the  Poor  Law 
Commissioners  having,  by  order  di- 
rected to  the  guardians  of  a  union, 
ordered  that  a  survey  of  a  parish  within 
the  union  should  be  made  and  the 
money  provided  for  by  a  charge  on 
the  rates  of  the  parish ;  and  the  guar- 
dians having  ordered  the  officers  of 
the  parish  to  make  a  separate  rate  for 
raising  the  required  sum:  Held,  that 
the  order  of  the  guardians  was  bad,  be- 
cause, if  the  statute  gave  them  power 
to  choose  in  which  of  the  two  modes 
payment  should  be  made,  then  the 
order  of  the  Poor  Law  Commissioners 
was  invalid,  as  illegally  directing  pay- 
ment in  one  mode,  and  the  guardians 
were  therefore  making  an  order  of 
their  own  authority,  which  they  could 
not  do. 

Qtuere,  whether,  under  this  section, 
the  order  of  the  Poor  Law  Commis- 
sioners that  a  survey  should  be  made, 
ought  not  to  be  addressed  to  the  guar- 
dians, parish  officers,  and  other  officers 
from  whom  the  "representation"  men- 
tioned in  the  first  part  of  sect.  S  pro- 
.   ceeds. 

Qtugre,  whether  the  words  "  as  they 
may  see  fit,"  in  this  section,  refer  to 
the  Poor  Law  Commissioners  or  the 
guardians. 

Quisre,  whether,  under  stat.  4  &  5 
W.  4.  <r.  76.  s.  105.|  rules  bad  in  them- 
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selves,  but  not  removed  by  certiorari, 
must  be  obeyed ;  or  whether  that  sec- 
tion only  provides  that  rules  removed 
by  certiorari  must  be  obeved  until  they 
have  been  declared  illegal  by  the  Court 
of  Queen's  Bench.  Regina  v.  Bangor, 
Churchwardens  4*r.,  91. 

V.  Churchwardens  and  overseers. 

1.  Mandamus  to  obey  orders  of  guar- 
dians to  make  rates,  9 1 .  Anii,  IV.  5. 

2.  Order  to  raise  borough  rates  and 
watch  rates,  683.  Municipal  Cor* 
poraiion^  XI. 

3.  Special  overseers  for  extra-parochial 
places,  683.    Mwiicipal  Corporation, 

4.  Duty  to  obey  orders  of  commis- 
sioners, 700.    Ante^  I.  ]. 

VI.  Relieving  officer. 

1.  His  acts  when  not  the  acts  of  parish, 
823.    Post,  XX.  I. 

2.  Whose  officer  he  is,  225.  Post, 
XX.  1. 

VII.  Survey. 

How  ordered  and  paid  for,  91.  Ante, 
IV.  3. 

VIII.  Rate :  how  laid. 

Mandamus  to  lay  separate  rate,  91. 
Ante,  IV.  3. 

IX.  Rate:  declaration. 

Good,  though  not  in  very  words  of 
statutory  form,  908.    Post,  XIX.  1  • 

X.  Rate:  allowance. 

Notice  of  publication  need  not  state, 
908.    Post,  XIX.  1. 

XI.  Rate:  publication. 

Notice  need  not  state  allowance,  908. 
Post,  XIX.  1. 

XII.  Rate :  rent  how  calculated :  gene- 
rally. 

1.  Royalty  rent,  though  subject  matter 
in  course  of  being  consumed. 

On  appeal  against  a  poor  rate,  by 
the  occupier  of  a  brick  field,  a  case  was 
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ttated  thewine:  That  the  appellant 
held  the  land  (ten  acm)  for  tlie  pur- 
pose of  getting  from  it  clay  to  raelte 
bHcki,  under  «  Icbeg  for  ktm  or  four- 
teen yean,  or  till  tbe  earth  dionld  be 
alldugout.  ThBtheiMdBi.perr--- 
witbout  reference  to  the  uk  mat 
the  bud,  and  a  royalty  of  U.  6d.  for 
every  thoutaod  of  brides  moulded  in 
auy  one  year ;  That  the  value  of  land 
in  the  parish,  let  for  general  agricul- 
tural puipoies,  wat  2/.  6(.  a  year;  That 
the  appellant  had  on  the  field  four 
brickmBkiiig  *  itoob,"  each  aiool  i 
ble  of  produciog  750,000  brickt :  ' 
the  field  origiiudly  contained  infficient 
clay  for  thirty  one  milliani  of  brick; 
That  in  the  year  before  the  nte  w( 
laid  the  appellant  hod  made  nearly 
three  milhoD*  j  and  that  there  re- 
mained clay  enough  for  twelve  mil- 
Ibns.  The  leMioni  b]m>  found  that  the 
rent  which  a  tenant  would  have  been 
willing  to  pay  on  taking  a  lease  of  the 
premiws  with  liberty  to  coninoM  th' 
brick  earth,  and  without  b^ng  liatde 
royalty,  wai  tot.  per  acre.  And  they 
confirined  the  rate,  by  which  the  ap- 
pellant was  assessed  at  si.  6f.  per  acre, 
■ud  for  royalty  at  if.  Cd.  per  ihoutand 
on  ai  nany  brickt  ai  the  ttooli  were 
capable  of  producing  in  a  yeor.  Held 

That  the  rent,  estimated  according 
to  siHt.  6  &  T  H*.  4.  c.  S6.  >.  I.,  wni 
the  proper  criterion  of  the  rate  on  thii 
property. 

And,  avuming  the  above  fact*  U 
have  appeared,  viilhout  any  tpecifit 
finding  a*  to  the  rent  which  a  tenant 
wauki  be  willing  to  pay, 

That  the  royalty,  together  with  the 
fixed  annual  char^,  wa*  property  con- 
sidered Di  the  rent.  That  the  payment 
in  retpect  of  the  brick  earth  wa«  not 
ihe  leai  a  rent  became  the  subject 
matter  of  the  renting  was  in  a  course 
of  being  wholly  consumed.  That,  in 
absence  of  proof  to  the  contrary,  the 
sessions  were  right  in  swuming  the 
number  of  bricks  which  the  stools  could 
tnake  to  have  been  actually  made  with- 
in the  year  of  rating.  That  the  rate 
was  properly  assessed  on  the  number 
supposed  to  be  made  in  the  particular 
year.  And  that  no  deduction  was  to 
be  made  for  the  breeze,  ashes,  and 
other  materials  used  in  making  the 


bricks,  it  bang  pretumtfile  tint  iheie 
were  allowed  lor  in  fixi^  the  tojilt;. 

But,  Held  further ; 

That,  the  session*  bavii^  found  s^ 
ci&cally  the  turn  which  a  loud  b 
their  opinion  would  give  on  uking  i 
lease  with  liberty  to  consume  the  canli, 
and  witbont  ra)«l»,IHHiiely  ItlLwyat 
per  acre,  that  sum  (from  whtdi  tawDi'i 
ratet  and  taxes  were  u  be  dedncted] 
miut  be  conudered  ai  tbe  real  within 
the  meaning  of  itat.  S  &  T  W.*.e.)t. 
«.!.;  and  ooiaferencs  from  othvbcti 
waa  admiwible.  And  this  Court  or- 
dered the  rvte  to  be  amended  icconl- 
ingly. 

in  another  caae  not  materiillf  £(■ 
l«ring,  but  in  which  the  lesnMf  nMber 
eiprMily  stated  the  rent  wbicb.iB  ditir 
opinion,  a  tenant  nqght  reewMfely  be 

ipeeted  to  pay,  nor  gir*e  data  far 


nomber  of  atool*  M  wtH^  mI  the 
amoont  of  rojaltjr  aetnally  |iaad  (nailtr 
en  agreement  itlll  lobAtiif)  m  the 
five  yean  immedately  before  that  for 
which  the  rate  waa  made;  nd  ihe 

Sieition  propounded  wai  "  Whtf  is 
e  net  annual  ^ue  of  the  laad?" 

Htid :  that  tbe  fixed  lum  paid  ft>r 
occnpBtioQ,andthen^rity,coiMti(iitnl 
the  rent:  but  that  this  Court  cooldnot 
determine  tbe  amount  which,  at  du 
time  of  making  the  rate,  a  tenant  dwut 
to  take  a  lease  might  reatoi^y  be 
cipected  to  pay.  Nor,  in  the  aMoce 
of  materials  for  such  esliinate^  eoold 
the  awessment  be  gratmded  on  tbe 
ordinary  amount  of  rent  paid  for  tuil 
in  tbe  parish  used  for  agrfculuml  hu^ 
poKi,  or  Ihe  amonut  paid  for  the  best 
garden  ground  in  the  parish. 

The  Court  sent  tbe  rate  back  to  (be 
sessions,  to  be  amended  according  to 
the  principles  laid  down  in  the  pre- 
ceding case.  Brpna  r.  WeUhrook,  ITS. 
RepHa  V.  Eeeritt,  ITS. 

2.  On  brick  field,  178.    Jule,  1. 

6.  Finding  of  seitioni  coticliuiT&  lft> 
AitU,  1. 

4.  Case  lent  back  jbr  uncertainty  in 
finding  of  leMioni,  ITS.     Jmii,  I. 

5.  Rent,  r 


Xllt.  Rate:  rent  how  calculated :  pub- 
lie  work*  extendiDg  ioto  tevenl  po- 
ruhes. 

,  1.  The  indirectly  productive  paiti,  rate 
and  deductions  in  reipect  of. 
Tlie  worki  of  a  water  Company  ex> 
*-'  '---o  leveral  pamhet,  and 


risied  of  two 


'of  which,  > 


being  the  temce  pipei  which  delircred  ' 
the  WBter  to  the  contumer,  was  directly  ; 
productive  of  profit;  and  the  other,  j 
coniiiting  of  reserroin,  buildings  &c^  ! 
indirectly  conduced  to  lUcH  production. 
In  Bome  paiishei  the  Company  bad  no 
wotki  but  MTTice  pipe*.  Tbe  rateable 
value,  for  the  purpose!  of  poor  rate,  of 
the  entire  works  was  30,800^  The 
rateable  value  of  the  reservoirs,  build. 
.  ings,  &c.,  valued  a*  land  and  building 
deriving  additional  value  from  their 
capacity  of  being  applied  to  the  objects 
of  a  water  company,  was  6,600/. 

Held,  that  the  rateable  value  ought 
to  be  apportioned  among  the  *everal 
pariiihes  in  the  following  manner :  — 
The  rateable  value  of  the  reservoirs, 
Iniildlnga,  ftc,  valued  as  above,  to  be 
Gnt  deducted  from  the  total  rateable 
value,  and  lUstributed  among  the  pu- 
lithes  in  which  this  portion  of  the 
works  was  situate,  according  to  the 
extent  of  tuch  works  in  each  parish  ; 
and  tha  residue  of  the  rateable  value 
to  be  apportioned  among  the  parishe* 
containing  the  service  pipes,  in  the 
ratio  of  the  net  profits  produced  in 
each  of  those  parishes.  JUgimv.MUe 
End  Old  TWa,  £06. 
3.  The  directly  productive  parts  how 

to  be  rated,  KOS.    Ami,  i. 
3.  Apportionment,  ids.    Anii,  1. 


1.  None  for  materials  presumably  al- 
lowed for  in  filling  rent,  ITS.  Anli, 
XII.  1. 

9.  Rent  of  indirectly  prodnctive  parts 
of  public  works,  SOS.  Anii,  Xlll.  i. 

XV.  Rateable  propeny : 


1.  Public  luH{ntaI :  partial  payment  but 

no  profit. 

I.  SeiUem  Hospital  is  erected  on 
l^ds  in  the  parish  of  St.  Gtorgt,  S«ath- 
loari,  demised  to  trustees  hr  the  mayor 
and  corporation  of  Lomdim,  under  stat. 
50  G.  3.  e.  ciGviii.,  which  direct*  the 
building  thereon  of  •  new  lunatic  hos- 
pital in  lieu  of  tha  old  one,  atuato  in 
the  city  ofLoadow,  of  which  the  Cor- 
poration  were  goveraor*  under  letter* 
patent  of  S8  Hat.  8.  In  thi*  hospital 
indigent  lunatics  are  received  for  cnre, 
and,  if  not  capable  of  cure.are  recdved 
Into  the  incurable  da**.  Payment*  ere 
made  for  some  of  the  incurable  by 
friend*  of  the  patient*,  or  by  the  offi- 
cers of  the  pariihe*  from  which  they 
are  sent-i  but  the  payments  are  in  no 
instance  sufficient  to  aflbrd  a  profit. 
Part  of  the  hospital  is  nied  for  the 
custody,  core,  &c.  of  criminal  lunatic*, 
for  whom  Glovernment  make  a  pay 
ment,  as  nearly  a*  possible  equal  to  the 
expente  of  their  maintenance,  See,  hut 
without  charge  for  lod^ng.  llie  whole 
funds  are  applied  for  the  purposei  of 
the  charity. 

Held.that  the  corporeiion  ofLmrfoii 
were  not  rateaUe  tor  these  preroties, 
although,  by  stat.  90  G.  S.  e.  ilv.  i,  1., 
persons  occuf^ng,  ftc.  "  any  land, 
ground,  house,  building,  tenement, 
heredituncDt,  or  premises  in  the 
parish,"  were  rateable  to  the  relief  of 
the  poor  i  it  being  enacted  tnr  sect.  >8 
of  tne  same  act  (aner  noiicmg  by  re- 
cital the  existence  of  many  charilnble 
institutions  in  the  parish  which  con- 
tributed nothing  to  its  exigencies]  that 
DO  settlement  should  be  gained  in  the 
parish  by  any  occupation,  residence, 
Ac.,  in  any  hospital,  or  other  charitable 
institution,  then  or  thereafter  situated 
or  established  in  the  parish. 

3.  The  "  House  of  occupatiom  "  in 
the  same  parish  is  part  of  Briiraell 
Hospital,  in  the  city  of  iMuiam,  and 
itands  on  lands  demised  to  trustees 
for  the  Corporation  of  Lmtdtm,  as 
governors  of  BridtweU,  which  is  an 
hospital  for  the  receptioo  of  destitute 
persons  and  vagabonds,  and  for  their 
correction  and  employment.  The 
House  of  occupations  it  u*ed  for  the 
reception  of  such  persons,  from  any 
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plice  whatever,  found  within  IxMuIofi, 
MiddUteat  or  part  of  Smrrey.  They 
are  employed  in  working  up  goods,  for 
which  the  materials  are  found  by  the 
governors,  and  which  are  partly  con- 
sumed on  the  premises  and  partly  sold ; 
and  the  money  recdved  from  the  sale 
of  such  part  as  is  sold  is  brought  into 
the  general  funds  of  Bridewell  Hos- 
pital, which  are  applied  solely  for  the 
purposes  of  the  charity,  the  governors 
denying  no  profit  from  the  sale. 

Hel(^  that  the  Corporation  were  not 
rateable  for  the  ^  House  of  occupa- 
tions.** Megma  ▼.  8t.  George,  South- 
toarkf  852. 

2.  Under  what  words  the  occupation 
would  be  rateable,  though  not  bene- 
ficial, 852,  867.    Ante,  1. 

Z,  Missionary  society :  occasional  rent 
and  sales. 

The  Baptist  Missionary  Society  were 
assessed  to  a  pavins  rate,  made  under 
57  G,  J.  c.  XXIX.  (Metropolitan  Paving 
Act),  as  occupiers  of  a  house  and  pre- 
mises, the  property  of  the  Society. 
The  Society  b  founded  with  the  object 
of  sending  out  missionaries  for  the 
conversion  of  the  heathen.  It  is  chiefly 
supported  by  voluntary  contributions, 
and  in  part  by  the  interest  of  a  fund; 
and  no  member  derives  any  private  ad- 
vantage from  his  connection  with  it. 

The  premises  comprise  various  apart- 
ments, the  whole  of  which  are  required 
for  the  purposes  of  the  Society,  but 
which  are  at  times  used  by  other  socie- 
ties of  the  same  nature,  who,  in  return, 
contribute  a  part  of  the  expense  of  the 
lighting,  warming  and  cleansing  of  the 
premises ;  but  the  sum  so  contributed 
does  not  exceed  the  expense  incurred 
in  consequence  of  their  use  of  the  pre- 
mises* ilie  Society  prints  reports  and 
periodicals,  which  are  stored  on  the 
premises,  and  occasionally  sold  there, 
but  at  less  than  their  prime  cost;  the 
proceeds  of  such  sales  being  carried  to 
the  credit  of  the  society. 

Held  that  the  rate  was  good,  for 
that  there  was,  under  these  circum- 
stances, a  beneficial  occupation  by  the 
Baptist  Missionary  Society. 

nemble.  That  persons  occupying 
premises  merely  for  religious  ends  are 


not,  on  that  accotnt,  exempt  from 
poor  rate.  .JK^ma  y.  Bapttd  Mth 
nonary  Society,  884. 

XVI.  Rateable  property:  titerary  sodetj. 

1.  What  benefit  or  interest  to  cootri- 
butors  does  not  take  away  the  ei- 
emption. 

A  Society,  called  "*  The  BirwiMghn 
New  Library,**  was  instituted  for  the 
purpose  of  taking  in  books  and  periodi- 
cals, to  be  read  by  anjr  person  cnoosiog 
to  become  a  subscnber;  every  sub- 
scriber to  pay  two  guineas  on  beconiog 
a  member,  and  20f.  in  advance  annu- 
ally; and  to  have  the  power  of  tnas- 
ferring  his  property  in  the  librNyto 
any  person  who  should  sobmit  to  tbe 
laws  of  the  Society ;  no  dividend,  gift, 
division,  or  bonus  in  nx>ney  to  be  snie 
to  or  between  any  of  the  members. 

Held,  1.  That,  to  constitute  a  sodety 
supported  by  voluntary  contributioDs» 
within  Stat.  6  Sc  7  Vkti  c.  36^  it  was 
not  necessary  that  the  contribotioDs 
should  produce  no  kind  of  return  to 
the  contributors ;  and  that  neither  the 
right  given  to  every  subscriber  of 
transferring  his  share,  nor  the  contin- 
gency that,  whenever  the  Soriety 
might  dissolve  itself,  there  would  en- 
sue a  division  of  its  property  among 
the  members,  made  the  Sodety  other 
than  a  society  within  sect.  1,  rir.  a 
society  which  "  shall  not,  and  by  iu 
laws  may  not,  make  any  dividend,  gift, 
division,  or  bonus  in  money  onto  or 
between  any  of  its  members;"  and 
that  the  occupier  of  buildings  used 
for  the  purposes  of  the  Society  ^"as, 
under  the  above  statute,  exempt  fiom 
poor  rate. 

2.  That  a  person  exempt  from  poor 
rate,  as  the  occupier  of  premises  be- 
longing to  a  scientific  or  literary  so- 
ciety, must,  if  assessed  for  such  pre- 
mises, contest  the  liability  In-  appeal, 
and  cannot  bring  an  action  for  a  lery 
made  to  enforce  such  rate,  not  ap- 
pealed against.  Birmingkam,  CKsrcA- 
tvardens,  v  Skaw,  868. 
2.  What  annual  subscriptions  are  vo- 
luntary contributions,  868,  S75. 
Anie,  1. 

5.  Right  of    divbion  on  dissolution 
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docs  not  take  away  exemption,  868, 

877*    Aniif  U 

4.  As  to  religious  societies,  see  884. 
Anti,  XV.  3. 

XVII.  Rateable  property :  joint  occupa- 
tion. 

1.  Rate  how  enforced,  908.  Pot/, 
XIX.  1. 

2.  Where  there  is  no  evidence  as  to 
•some  of  the  parties  rated  who  do 
not  appeal.  liegma  v,  Chasemore, 
924. 

XVIII.  Appeal  against  rate. 
When  the  only  remedy. 

On  claim  of  exemption,  868.  Ante, 
XVI.  1. 

XIX.  Rate :  how  enforced. 

1.  By  distress  against  one  of  several 
who  are  jointly  rated. 

Under  stat.  1  H^.  4.  c.  21.  t.  4.,  after 
a  magistrate  has  made  a  return  to  a 
mandamus  requiring  him  to  issue  a 
distress  warrant,  and  the  prosecutor 
has  demurred,  the  Court  of  Queen's 
Bench  will  cive  leave  to  the  party  in- 
terestedi  who  has  had  notice  under 
the  rule  nisi  for  the  mandamus,  and 
has  shewn  cause,  to  amend  the  ma- 
gistrate's return,  and  conduct  the  de- 
ience,  the  magistrate  not  opposing  the 
application  for  such  leave. 

Held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Queen's  Bench,  That 

Any  one  of  several  joint  occupiers 
is  liable  for  the  whole  amount  of  their 
joint  assessment  to  a  poor  rate ;  and 
a  warrant  of  distress  against  any  one 
alone  is  good : 

A  poor  rate  is  not  invalid  because 
the  declaration  at  its  foot  is  not  in 
the  very  words  of  the  form  given  by 
the  schedule  to  stat.  6  &  7  fT.  4.  c.  96. : 

Notice  of  publication  of  a  poor  rate 
need  not  state  that  the  rate  has  been 
allowed.     Paynter  v.  The  Queen,  908. 

2.  Though  the  rating  might  have  been 
quashed  on  appeal,  868.  Ante, 
XVI.  1. 

XX.  Settlement:   acknowledgment  by 
relief. 


1.  Connection  of  the  pansh  with  the 
act  of  relief :  relieving  officer. 

Relief  given  by  the  relieving  officer 
of  a  union,  as  on  behalf  of  parish  W,, 
to  paupers  residing  in  parish  M.  (both 
in  the  union^  is  no  evidence  of  a  set- 
tlement in  n.,  without  proof  that  such 
relief  was  authorized,  or  at  least 
known  and  not  objected  to,  by  a 
guardian  of  the  nniou  acting  for  fV,, 
or  by  its  overseer.  Megina  v.  LUtle 
Marhio,  223. 

2.  Connection  of  the  parish  with  the 
act  of  relief:  board  of  guardians, 
812.    i*o«/,XXVI. 

XXI.  Settlement :  derivathre. 

Sufficient  statement  of  marriagei97l. 
Poil,  XXIV. 

XXII.  Settlement :  certi^cata  man. 

What  particulars  he  roust  have  com- 
pliedf  with,  971.    Pcwt,  XXIV. 

XXIII.  Settlement:   parbh  apprentice- 
ship. 

1.  Assent  of  justices  shewn  by  r^try. 

On  appeal  against  an  order  of  re* 
moval,  the  respondents  alleging  a 
parish  apprenticeship,  .  and  ground 
naving  been  laid  for  the  reception  of 
sccondaiT  evidence,  the  respondents 
produced  the  register  book  of  parish 
C,  which  contained  an  entry  In  the 
form  prescribed  by  stat.  42  (r«3.  c,  46. 
1. 1.,  stating  that,  on  1^.  April  \^23, 
W,  S^  aged  &c.,son  of  &c.|  was  bound 
apprentice  to  JR,B.,  farmer,  residing 
&c.,  until  the  ape  of  twenty  ope^  by 
the  overseers  of  C,  who  were  named. 
In  the  last  column  were  the  words 
"  Magistrates  assenting.  J",  H^  L, 
&t.  i4.,"  which  appeared  to  be  the 
actual  signatures  of  magistrates  so 
named.  The  apprenticed  partv,  in  his 
examination,  deposed  that  he  was 
bound  apprentice  by  the  overseers  of 
C,  and  stated  the  other  particulars 
relating  to  hiqisclf,  as  aiven  in  the 
register.  The  sessions  held,  on  ob- 
jection taken,  that  the  examinations 
did  not  contain  sufficient^  legal  evi- 
dence of  the  apprenticeship,  l)ecause 
they  did  not  shew  that  the  justices  had 
made  any  order  for  the  binding,  as 

3z  3 


directed  bj  (ttt  St  B. ».  e.  189.  i;  I  ^ 
diougihin  the  opinion  of  tbeieuiona  it 
did  eppear  that  tbe  jusUcei  had  al- 
lowed, by  Ngning  and  waling,  an  in- 
denture which  recited  an  order.  And 
thej  quaibed  the  order  of  removal, 
•object  to  a  caie  wbicb  put  the  que»- 
tioD  1  Whether  lufficient  legal  eridence 
of  a  pariih  epprenticethip  appeared  in 


Held,  that  the  tignature  of  the  ius- 
ticei  would  have  been  eridence  Of  en 
assent  under  itat.  49  G.  3.  c,  46. ;  but 
that  the  tcfiioDi  could  not  preMime 
.  from  the  hcti  and  document*  an  order 
or  an  allowaace  by  tbe  junicei,  pur- 
tuant  to  Stat.  S6  G.  S.  e.  139.  i.  I. 
Regina  t.  Eait  Stonthtaue,  SSO. 
S.  Order  and  allowance  tiy  juatice*  not 

shewn  by  rt^ ittry,  SSO.     Ante,  1 . 
3.  Endence  of  order  and  allownnce 

before  remoring  juttice*. 

To  proTe  before  a  remon'ng  magii- 

trate  tn*t  the  pauper  was  bound  ap- 

-    prentice  by  pariah  officen  under  ataL 

56  G.3.  c.  139.,  it  ia  not  sufficient  to 

put  in  the  indenture  ilself,  and  verify 

'    the  atteitation :  the  order  for  binding 

'    and  the  allowance  of  the  indenture 

Oiuit  alao  be  aeverally  proved :  and  b 

due  making,  lo  proved,  of  Euch  order 

and  allowance  muat  appear  by  the  ex- 

amiuuiont  aent  with  toe  copy  of  order 

of  removal.  itfguM  v.6'jUiviM,84i  n. 

XXIV.  Settlement:  renting  a  tenement, 
Insufficient  ground  of  appeal  alleging 

acquisition  of  aettlement  by  certifi- 

cBte  man. 

An  eiLwnination  in  support  of  a  de- 
rivative selllement  gave  the  date  of 
the  marriiipe  of  the  nauper'a  father, 
but  omitted  to  give  the  place.  The 
Seaaions  decided  that  theomisrion  wnt 
inimnterial ;  and  this  Court,  on  a  case 
Mated,  conRrmed  their  decision. 

A  ground  of  appeal  againtt  an  order 
of  removal  itatcd  that  L'.,  who  resided 
in  the  respondent  parish  under  a  cer- 
tificate, acquired  a  settlement  therein 
"by  reason  of  hia  settling  upon,  and 
renting  and  occupying  a  tenement  of 
the  yearly  value  of  10/."  &c.      Held 


not  (ubmit  a  queatioa  to  tUt  Ceoit  oa 
the  auSciencj  of  examinationi'.  or 
groundi  of  appeal,  with  a  diiectkn 
that,  if  the  Court  ih'ould  decide  ie 
favour  of  their  auffidencj^  the  cw 
may  be  aent  back  to  teinon*  to  be  re- 
beard  on  the  meriti :  but  (be  moilt 
(hould  be  heard  by  the  aeariona  in'tlie 
fint  instance,  ao  tbat,  if  any  (jaetfioci 
then  remain  for  thu  Court,  it*  dKJ- 
sion  niay  be  final.  RegoM  r.  JCvfoi 
cwM  Grw/lM,  971. 


XXV.  Removal : 

I.  Mutt  shew  order  lor  and  allowance 
of  pansh  aj^nendceriiip,  84]  B.  ^, 


XXVI.  Rcmoral :  documenu  to  hcMK. 
Not  a  copy  of  prelimtDaiy  eiaauotuoa 
not  formally  taken. 


appticatioT 


On 
irwval,  the  psuper  wa*  i 
the  juaticeti  and  hef  evidence  >■ 
taken  down  in  writing  by  the  atton^ 
for  the  pariah  applying  for  tbe  onler, 
who  acted  in  that  cbancter  only,  and 
not  a*  clerk  to  the  juMice* :  the  writ- 
ing wat  dgned  by  the  paup« :  bet  no 
jurat  was  added  to  the  writiag:  pv 
was  it  ligned  by  the  jtnticcs.  At  a 
■ubsequent  hearing,  the^  P>nper  «« 
again  examined,  and  her  eridnioe 
taken  down  in  writing;  to  ihia  wntiof; 
a  jurat  wa*  added ;  uid  it  was  sgan) 
by  the  justices:  anil  a  copy  waaxnt 
to  the  parish  to  which  toe  renofal 
was  made.  Held,  that  it  was  not  oe- 
ceamry,  under  atat.  4  &  5  If.  4.  c.76. 
I.  T  9.,  that  H  copy  of  tbe  (broer  writiag 
should  be  olao  sent. 

Relief  ^ven  to  a  pauper  by  ordu  of 
the  board  of  guardians  of  a  unioo,  oe 
account  of  a  pariicidnr  parish  tliercia, 
ia  evidence,  on  appeal  by  auch  pariih 
■gainst  an  order  of  removat,  that  tbe 
relief  was  given  by  its  authority,  Jk- 
gma  V.  CrmtdtUi,  819. 


XXVII.  Appeal : 
Next jmcticaUe  sesNoas,  T63.  fW, 
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XXVJIL  Appeal :  statutory  conditions. 

9.  lacoi^ration  of  provisions  relating 
to,  763.    Pott,  XXXI. 

XXIX.  Appeal  i  statement  of  ground. 

Omission  in  when  not  cured  by  the 
examinations,  97 1 .    Ani^^  XXlV. 

XXX.  Appeal :  special  case. 

1.  Finding  of  sessions  concluuve  against 
any  otner  inference  from  the  fi^ts 
•ttafied,  178.    AnH jXlL  1. 

2.  Must  be  so  reserved  that  the  deci- 
sion of  this  Court  will  be  final,  971. 
Ante,  XXIV. 

XXXL  Pauper  lunatics:  stat.  9  G,  4. 
c.  40. 

Appeal  under  what  section. 

1.  A  mandamus  commanded  justices 
to  hear  an  appeal  against  an  order  ad- 
judging the  settlement  of  a  lunatic 
pauper  to  be  in  L^  and  ordering  the 
overseers  of  L,  to  pay  a  sum  of  money 
so  long  as  the  lunatic  should  be  con- 
fined m  the-  county  asylum  under 
another  order  of  the  same  date  by  the 
told  justices.  The  return  set  out  that 
the  order  **  mentioned  and  referred  to 
in  the  said  writ "  was  made  on  the  day 
of  its  date,  and  other  facts  relating  to 
^  the  said  order,"  as  justifying  the  re- 
fusal to  hear  the  appeal:  Held,  that 
it  sufficiently  appeared  in  the  return 
that  ''the  order"  mentioned  in  the 
return  was  that  against  which  the  writ 
directed  the  justices  to  hear  the  appeal. 

The  appeal  against  an  order  adjudg- 

■11^  the  settlement  of  a  lunatic  pauper 

umler  stat.  9  G,  4.  c.  40.  s,  38.  is  under 

sect.  54  of  that  act,  and  not  under 

sect.  60. 

But  the  provision  of  stat.  4&5W.4. 
e.  76. 1. 79.,  that  a  pauper  shall  not  be 
removed  until  twenty  one  days  after  a 
copy  or  counterpart  of  the  order  has 
been  served  on  the  parish  to  which 
the  removal  is  directed  to  be  made,  is 
not  incorporate  in  sect.  54,  and  is 
not  applicable  to  the  case  of  lunatic 
paupers. 

Therefore  the  next  practicable  ses- 
sion to  try  an  appeal  against  such 
order  is  that  for  wnich  notice  of  ap- 
peal can  be  given,  .according  to  the 
ordinary  practice  of  the  sefsioQf^  ir- 


respectively of  stat.  4&  SW.4.  c.  75. 
s,  7  9.  Segina  v.  Wtit  Biding,  Jusiicet^ 
765. 

XXXII.  Bastardy  order.    Batlardy,  L 

XXXIII.  Bastardy  bond.    JSastardy^  II. 

POSSESSIOxV. 

I.  Demand  of,  130,     Trustee,  II.  1. 

II.  Adverse,  ISO.    Tru^e^lL  1. 

III.  Charge  of,  by  mutual  consent,  tfftct 
as  a  surrender,  944.  Landlord  and 
Tenant,  II. 

POSTEA. 

How  far  conclusive  in  evidence,  670. 
Perjury,  I. 


POUNDAGE. 

On  the  execution  of  a  fi.  fa.,  1.      iSite- 
ttUe,  I.   15.     Execulion,  III.  3. 


POWER. 

Distinction  between  abuse  and  assump* 
tion,  359,  412,  430.  PorUament^  IV. 
1. 


PRACTICE. 

I.  Noncompliance  with. 

When  a  question  for  the  jury,  60^  81. 
Attorney^  VI. 

IL  When  no  judicial  notice  of,  69.    At*- 
tomey,  IV. 

III.  See  the  particular  heads:  Action, 
Affidavit y  Arrest,  Attorney,  Certiorari, 
Costs,  Damages,  Demurrer,  Distress, 
Ejectment,  Error,  Execution,  Habeas 
Corpus,  Indictment,  Information,  Judge, 
Judgment,  Jury,  Mandamus,  Motion, 
Notice^  Order,  Outlawry,  Regules  Ge-^ 
nerales,  Rule^  Scire  Facias,  Sheriff 
Trial,  Witrrant,  Writ. 

3  Z  4 
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PftBMIUM. 


PROCBSB. 


On  transfer. 
Nature  of,  868,  877.    Poor^  XVI.  1. 

PRESCRIPTION. 

I.  Nature  of. 

How  [distinguished  from  cuttoniy  S6, 
61.    Cte^II.  1. 

II.  What  right  may  exist  by* 

Common  pur  cause  de  vicinage  be* 
twe^i^  private  esta(es>  58 1»  589, 62a 

cotittH&Af  II.  in. 

III.  User  for  tUirty  or  dxty  years,  589. 
CommoHfU,  I. 

IV.  How  pkbded,  6S0,  656.  Cornnum^ 
11^5. 

PRESENTMENT. 

In  manor  court. 

Whea  evidence  as  to  other  tenements, 
20.    Custom^  V.  2. 

PRESUMPTION. 

L  ib  to  justices  having  done  their  duty, 
430.    Foor,XXllL  1. 

II.  From  c6nduct. 

That  twenty  years  occupation  not  ad- 
verse, 486.    Admumony  IV. 

IIL  That  mnreverBed  sentence  of  Court 
of  competent  jurisdiction  is  correct, 
492,  502.    Habeas  Corpus,  !• 

IV.  When  refused. 

1.  Compliance  with  one  statute  on  the 
subject  raises  no  presumption  that 
another  statute  has  been  complied 
with,  250.    Poor,  XXIII.  1. 

2.  Of  contract  having  been  rescinded, 
976.     Company,  V.  I. 

PRINCE. 
Sovereign,  656.    Sovereign,  II. 


PRINCIPAL  AND  AGENT, 
Agent, 

PRINCIPAL  AND  SURETT. 

I.  Accommodation  biUs^  966,    BiUs,  17. 

II.  Payment. 

By  money  received    oo  accooit  of 
principal,  266.    BUis,  IV. 


PRISON. 


Gaoi. 


PRISONER* 

I.  Maintenance  o(  116..  Gaol^L  U 

II.  See  also  Habeas  Corpus-  ParBamnt. 

PRIVILEGE. 

I.  Of  House  of  Commons,  559.    Porfis- 
ment,  IV.  1. 

II.  Of  university,  292.    Conusance,  1. 1. 

PRIVILEGED  COMMUNICATION. 
Page  899.    Defamation,  IL 

PROBABLE  CAUSE. 

I.  A  question  for  the  judge,  252.  Mdke, 
L  5. 

II.  Course  to  be  adopted  at  the  trial, 
252.     Malice,  I.  5. 

III.  Averment  of  want  of,  when  neces- 
sary, 152,  172.    Execution,  VIL  1,  S. 

PROBATE. 
Stamp  duties,  476.     Executors,  L 

PROCESS. 

I.  Of  Parliament  and  the  superior  cooits 
359.    Pariiament,  FV.  1. 


PROFESSION. 


RATtfi' 
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II.  Employment  of.  • 

When  not  a  ground  of  acdon,  152, 
172.    Execution,  VII.  1, 2. 

III.  Continuation  of  to  save  Statute  of 
Limitations,  69«    AUorn^f  VL 

PROFESSION. 

Defamation  in  respect  of,  461.     Defame 
atkm,  I. 

PROFIT. 

As  a  test  of  rateability,  852,  868,  884. 
Poor,  XV,  XVI. 

PROFIT  A^  PRENDRE. 
Page  29.    Cusiom,  II.  1. 

PROMISE. 
AuumptU,    Contract, 

PROPERTY. 

Future,  337.     Insolvent,  I. 

» 

PROPOSAL. 

Distinguished     from    a   contract,    116. 
Gaol,L\^ 

PROSECUTION. 
Malicious.    Malice,  I. 

PROVISIONAL  COMMITTEE. 
Company, 

PUBLICATION. 

I.  Defamatory,  899.    Defamation,  \\, 

II.  Of  poor  rate,  908.    Poor,  XIX.  1. 

PUBLIC  COMPANY. 
Company. 


PUBLIC  HOSPITAL. 
Page  285.    Poor,  XV.  1. 

PUBLIC  WORKS. 
Rate  upon,  808.    Poor,  XIII.  1. 


>    • ' 


PURCHASER. 
Vendors  and  Purchasers,  ' '    *  • 

PUTATIVE  FATHER, 
Page  787.    Bastardy^  II.  .  , 


QUANTITY. 

Uncertain  description  by,  665.    Difsise^ 
I,  1. 


QUARTER  SESSIONS. 
Sessions, 

QUEEN'S  BENCH. 

Interference  with  inferior  jurisdictions. 

Not  with  bonft  fide  exercise  of  dkci^ 
tionary  power,  no  appeal  being 
given,  796.     Coroner,  IIL 

t 

QUO  WARRANTO. 

L  To  oust  usurping  coroner,  T47.  Cwo" 
ner,  1. 1. 

II.  What  officers  arc  within  stat.  32  G.3. 
c.  58.  f.  1.,  747.     Coroner,  1. 1* 

RAILWAY  COMPANY. 

Pages  691,  935,  976.    CaHs,     Company, 
V.  1.  VIL  1. 

RATE. 

I.  County  rate.    Cotmty  rate, 

II.  Poornte*    Poor. 
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IIL  Semtn  nte.    Seioert. 

IV.  Borough  rate,  6S9.    MwaeipalCor' 
poraiitmfXL 

V.  Watch  rate,  685.     Mwddpal  Cor* 
poraUon^'XI, 


RATIFICATION. 

I.  By  conduct   of  town  council^  747. 
Coroner,  L  1. 

IL  By  coalmiikig  to  hold  sharesi  939, 
CalU. 

I 

RECEIPT. 

'•^  .■• 

I.  When  equivalent   to   payment,  266. 

JSUis,  iV. 

II.  On  same  paper  as  bill  of  parcels,  846. 
Stamp^L 

III.  Of  feme  covert,  244.     Truttee,  I. 

IV.  Eflect  of  adding,  as  regards  stamp, 
846.'  Stamp,!. 


RECEIVER. 
Entries  by^  evidence,  526.    Bent,  I.  1  • 

RECITAJ^. 

Mandatory  part  of  warrant  aided  by,  559. 
ParHament,  IV.  1. 

RECOGNIZANCES. 

Order  to  enter  into. 

When  not  a  judgqueot,  92^.  .  Judg* 
went,  IV.  1. 

RECORDER. 
Page  962.    Gaol,  II. 

REFUSAL. 
Allegation  of,  775.    JDamegft,  IV.  1.   ; 


RBGISrotL 

I.  Of  parish  vtopi^ntioeAfps,  25(h  'Poor^ 
XXIU.1. 

II.  Ancient :    autlyentication  o(  314. 
Evidence,  XIV.  1. 


REGHTTRATION. 
Of  joint  stock  companies   83B.    Onih 

»  .  -« 


t ,.-. , 


REGUUB  «G«HERAI£& 


I.  Bi.  15  <7.2.  Affidavito  nrom  bdbce 
atioro^  cofioenied,  S99m:.Cnmmnm, 
1. 1.-  ' 


i  f.'it 


II.  U. 2  H^. 4. 1.2,6.    iMKdavjta not  ^ 
be  sworn  before  att#fii^ofpact^S9S. 


1  '  1 


=11 


RELIEF. 
As  evidence  of  srttic^Mt;.    Awr,  XX. 

RELIEVING  OFFICER. 
Poor,  VI. 

RELIGIOUS  SOCIEty. 
Rateabifity,  884.    Poor,XYkS, 


I  ■    I 


»|i    »•:-«..    ^         ,    . 


REMEDY. 
I.  By  action.    JdioB*, 
IL  By  motion,  152.    Bxecu^ou^yil  I. 

III.  By  appeal  only,  868.    Poor,  XVI.  1. 

IV.  By.  certiorari  only,  70a    POor;l.  L 

V.  By  exclusion  from  benefits. 

When'  the  only  mode  of  anferdn^  pay- 
ment of  annual  subtcriptioiK,  868, 
876.    P#w,XVLl. 

VL  CnmulatiTe,.95;su    B^mkrupt^lL^ 


REMOVALi 
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REMOVAL. 
OrUuxpoor.    />aor,  XXy- XXVI, 


.    t|  y 


RENT. 


L  Fee  farm. 


1.  Within  9tat*  4  G.  S.  c.  88. «.  5. 

A  cognizBDce  ia  replevin  acknow- 
ledged the  taking  as  for  a  distress  for 
arrears  of  a  fee  farm  rent,  all^ntf  that 
B,  "  was  seised,  as  of  fee  and  right,  of 
and  in  a  cerUdn  annual  fee  &rm  rent 
of  l/.  9i.3d,y  pBjraMefor  and  m  respect 
o^  and  usuing  and  payable  out  of,**  the 
locus  in  quo.  Title  Was  then  traced 
from  B. ;  and  it  was  alleged,  that  the 
rent  *'had  been  duly  answered  and 
paid  for  the  space  of  three  years  within 
the  space  of  twenty  yeiors  next  before 
the  fiu^  day  of  the  session  of  Parlia- 
ment beginning  and  holden  at  West' 
mnsier  the  23d  day  of  January  1727, 
in  the  Ist  year  of  the  reign  of  the  late 
Kmg  George  the  Second,  and  from 
thence  continued  by  several  proroga- 
tians  to  the  Slst  Joniuiry  173),  being ' 
the  4th  session  of  that  parliament.** 

Held  sufficient,  af^er  verdict,  under 
Stat.  4  Gr.  2«  c,  88, 9,&k^  though  neither 
the  origin  nor  nature  of  the  fee  farm 
rent  was  further  shewn.  '  ' 

Issues  bein^  joined  upon  pleas  tra- 
vernng  the  original  seisin  of  the  rent, 
and  the  payment  for  the  three  years, 
books  were  put  in,  which  the  present 
receiver,  who,  as  such,  had  cuitody  of 
the  rentals  and  title  deeds,  produced 
from  his  own  custody.  These  books 
contained  rent^Jfolb  kH  many  years, 
with  entries  of  sums  received  in  respect 
of  the  several  rents  therein  contained, 
anc^  amone  others,  the  rent  in  ques- 
tion. The  books  were  not  signed. '  He 
also  produced  a  paper  from  the  same 
place,  signed  by  E,  J?.,  deceased,  where- 
ni  E,  R:  debited  himself  with  the  re- 
ceipt of  an  aggregate  rental  (not  statins 
the  items)  of  between  700/.  and  800^ 
corresponding  almost  exactly  with  the 
aggregate  of  the  rentals  in  the  books. 

Held,  that  the  r  account  and  books 
might  be  connected,  as  an  entry  by  a 
decibsed  pixwA  ch^ng  'farairidP,  taA 


were  evidence  ior  the  jury  ofr  tke-pay* 
men t  of  the  rent  in  question. 

Under  stat.  4  O,  s.  c.  28.'  #.  5.,  {t\% 
sufficient  that  the  rent  has  been  paid 
for  three  years  severally,  cproplete,' 
within  the  twenty  years  lie(bre  the  first 
day  of  the  session  of  parliament  men- 
tioned in  that  clause,  though  such  three 
years  be  not  t»nsecatiTe.  Musgrave 
V.  Emmerson,  3S6^ 

8.  How  described  in   pleaAog,  85^6. 

Anie^  I. 

5.  Evidence  :<«Qcieitaniita]s  and  re* 
ceiver*s  books,  326.  Ante,  1. 

II.  Royalty. 

How  calculate  ^h  Bommng  poor  rate, 
178.    Poor,  XII.  1. 


/    .  •  , 


III.  As  between  landlord  and  teneli^  785. 
Landlord  and  Tenant,  VII. 


RENTAL. 

Ancient}  when  evidence^ 326.  Rental,  1* 

♦      » .■  '    ■ 
RENT  CHARGE. 

Tithe  commutation  :•  sequestration,  280. 
Oergy,!. 

RENTING  A  TENEMENT. 
Page  971.    Poor,  XXIV. 

REPLEVIN. 

L  Of  goods  distrained  for  church-rates, 
504.     Church-rate, 

11.  Cognisance. 

1.  For  fee  fam  rent,32^.   l^eiii,\.  i. 

2.  Defective   particularity,  cured    by 
verdict,  326.    Rent,  I.  i. 

til.  Whether  ibete'  caii  be  Judgment  for 
defendant  non  obstaqte  veredicto,  589, 
602.    Common,  II.  1. 

REPLICATION. 
I.  Double,  to  double  plea,  479.  B^,  IX. 


rioM     REPREBBItriiTlbN. 


SA91BM€IR)N. 


II.  To  plea  of  payment  in  notes:  in-< 
solvencj^iof  it^«  pmkeo^  rJOi.  BiUt,\ 
VI.  1. 


REPRESENTATION. 

h  By  guardiam  or  parish  officers  to  Poor 
Law  Commissioners,  91*    Foor^  IV.  3. 

IL  «By  member  of  &mily,  314^  Etidince, 

"W.l.  .     . 


xr 


RenJTATION. 


Evidence* 


REQUEST. 

'  •  1  • 

To  accomroodaUon  acceptor  to  defend 
acti6a':  costii^r^.    JSilU,  II.  4r 

RESIDENCE. 

Place  of. 

Hovf  shewn  in  a  warranti  730*    Cbai- 
nvUmcnf^  t. 

O^jitdgmene;  92«.    Juigm«i4,\V.l. 

^,  RESTRAINT. 

Of  tirade,  83[, .  CoiUract,  VL  1. 

■     'I    ..  * 

RETURN. 

I.  Of  Vrttt.  . 

1.  To  save  statute  of  limitations,  69. 
'  Atfomei/,Vl. 

2.  To  found  proceedings  to  outlawry, 
896.     Outlawfy, 

II.  To  mandamus. 

Pages  563,  763,  908.     JffffldSlllRMI,  V. 

1.    Poor,  XXXI.  XIX.  I. 

III.  Of  joint  stock  company,  859.   Com^ 
pany,  I. 

REVENUE. 
Stamp  duUes.    Simnp. 


Assignee  of,  135.    Landkri  cMMthiii^ 
VII 


IIL 


ROYALTY* 


I.  What  not  a  royal  mine,  26, 49.  Cwh 
torn,  II.  I* 

IL  Rent,  178.    Poor,  XIL  U 


Rescinding  for  techmcgdoYcni^iii 
sul^tituting  new  role ,  Rtgbiayr.Uftm 
St.  Leonard^i.  8S6  n. 


RULES  GENERAL. 

SALS. 

'    ■       •  '     .  * 

I.  Under  an  execution. 

■•..•• 

What  is  not  a  sale  by  the  sheri£^l5 

'  ,      i  It  ' 

U.  By  bill  of  sale.     , 
Expenses,  1 5.    MxetMm,  HI.  i. 

III.  By  agreement  in  tbe  natara  of  i 
bill  of  sde. 

What  pa^es  a  present  interest,  ioi 
Jstignment^  I. 

IV.  Wrongful. 

Measure  of  dmnages  ^^'*  ^^'^ 
frteritf  I. 

V.  General  points..    Vemdott  nd  Fv 

chasers. 

SATISFACTION. 

L  Liability  to  make. 

After  receiving  full  benefit  of  pvt 
agreement  for  incorporeal  herediti 
ment,  775.   J)amag^  IV.  1. 

IL  In  the  nature  of  nayiaeniv  ^69.  ^ 
IV.  ' 


/  i 
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SCIENTER. 


XmuiifidgCm 


SCTRE  FACIAS. 
Quare  executiooem  noti,  652.  Error,  I. 

SEAL. 

What  acts  oftoWn  council  are  valid  with- 
out, 747.    Coroner,  I.  1  • 

SECONDARY. 

T^.^fore:, before  whom  the. witness 
li  8w6rn,  670.    Perjury,,  I. 

SECRETARY  OF  STATE. 
Letter  to. 

When  not   a  privileged  commooidt- 
tion,  899.    Defamation,  II. 


s 


SEDUCTION. 


Action  for. 


At  what  period  tlie  parent's  relation 
of  master  must  subsist. 

In  trespass  for  seduction  of  plaiti- 
ti^'s  ;  (ilaMghteffy  ncr  quod  aervitium 
amisit,  it  appenrea  that  the  daughter 
hadiieen  seduced  while  out  at  service, 
and  that  she  lefl  her  service  in  a  state 


jc^f  pri^gnancy,  aqd  returned  hpme, 
where  sne  was  supported  by  the  plain* 
tiflr  until  and  afler  her  confinement. 


Held  that,  as  the  implied  relation  df 
mistress  and  sery^a^ut  cUd  not  subsist 
between  plaintiff  and  the  daughter  at 
the  time  of  the  seduction,  the  action 
i#a!>  not  maintainable.  Daviei  v.  IVU* 
•    Uams,  725. 

.  ^NTENCE. 

Of  court  of  competent  jurisdiction  :  how 
not  questioneu,  492.  Habeoi  Corpus,  I. 

SEPARATION. 

jQf  good  part  of  cof  cnont  finom  bad^  340* 
Ccmtract,  VL  2. 


BEQUEOTRATION. 
Page  StSO.    Clergy,  L 

SERVICE.  ,, 

In  nature  of  rent. 

.    How  created  and  edlbreed^  20. .  CiuS' 
torn,  V.  2.  / 

SE66ION&  : 
Quarter  sessions. 

I.  Grant  of  Court  of. 

.11  ■     • 

When  complete,  747.    Coroner,  I.  1. 

II.  Nature  and  jurisdiction  pf  the, Couft. 

1.  A  continuing  court,  928, 935.  Judg' 
MeTttflV,!, 

2.  Power  of  adjournment,  928.  Judg* 
ment^  IV.  1. 

Sl  Jurisdibtion :  in  respec;t  of  the  re- 
muneration and  disbursements  on 
inquests,  796.    Coroner,  III. 

III.  What  sessions  to  go  to. 

Next  practicable^  765.   Pom^  XXXL 

IV*  Judgment  of. 

1.  Respite,  928.    Judgmeiil,  IV.  1. 

2.  Recoj^nizances  as  conditio^'  of  re^ 
spite,  928.    JudgmetU,  IV.  1. 

V.  Review  by  Court  of  Queen's  Bench. 

1 .  Not  of  bona  fide  exercise  of  dfiicre^ 
tion,  796.     Coroner,  Hi. 

2.  Special  case :  how  to  be^  reserved. 
Poor,  XXX. 


SET  OFF. 


I.  In  account. 

When  precluded  by  previous  agree- 
ment as  to  the  application  of  grass 
receipts,  266.    BilU,  IV. 

IL  Evidence. 

Items  in  an  account  furnished  by  plain- 
tiff*, 482.    Attorney,  VIII.  1. 
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HIOCEEDINGS. 


SHSSIIVV: 


•1 


SETTING  ASIDE  PROGEBDINGS. 

I.  When  the  proper  remedy,  15%  ITf. 
Execution,  Vll.  1,  2. 

II.  Frivolous  d«munrer»  479.    Bilit,  IX. 


.1 1  . 


SETTLEMEJJT. 

I.  By  will,  244.     TruiUe,  I. 

II.  Of  poor.    Poor, 

SEWERS. 

« 

L  Powers  of  Commisnoners. 

To  unite  levels. 

Within  a  district  under  the  juriidic- 
tion  of  Commissioners  of  Sowers,  were 
three  (among  other)  let ebj  &,  W.  and 
K.  Each  was  separately  assessed  for 
its  own  draina^.  Afterwards  the  S» 
and  W.  levels  were  united  by  certain 
woriis  into  one  lerel ;  and,  some  years 
after,  Che  level  formed  by  such  union 
wBft  ooited  by  new  works  with  the  Ji, 
level.  The  inhl^itants  of  the  i^.  level 
then  derived  benefit,  in  common  with 
the  rest  of  the  inhabitants  of  the  last 
united  level,  from  the  sewers  of  the 
whole  last  united  level,  but  they  were 
not  benefited,  and  were  prejudiced,  by 
the  union^  their  own  sewers,  which 
previously  were  sufficient  to  drain  the 
N,  level,  being  now,  for  the  purposes 
of  the  whole  last  united  level,  more 
used  than  before. 

By  a  juiy  at  a  Cdurt  of  Sewers  for 
the  district  under  the  jurisdiction  of 
the  Commissioners,  plain tifis,  who  were 
occupiers  of  land  in  the  N.  level,  were 
presented  as  owners  and  occupiers  of 
taxable  property  within  the  district. 
The  Commissioners  of  Sewers  con* 
firmed  this  presentment,  and  laid  a 
single  rate  on  the  united  SL^  W^  and 
JVl  level. 

Held,  by  the  Court  of  Queen's 
Bench,  and  by  the  Exchequer  Cham- 
ber, affirming  the  judgment  of  the 
Queen's  Bench : 

1 .  That  the  CommisiTonert  had  power, 


at  their   discretioii,  to  ludie  the 

levels. 


8«  That  plaintifli^  denvii^  beoefit  noa 
the  sewerage  w  the  level  finiDed  I19 
such  union,  were  liable  to  be  i» 
sessed  to  the  joint  rate  ftr  the  whole 
Sduit  KttAarme  Bock  Comfmg  % 
ISgg*,  641. 

II.  Levels. 

1.  Creation  of  new,  641,  946.  JhU,i 

2.  Uniting  of  old,  €41.  .J^l, 
5.  Nature  of  benefit,  64  K    Mi,  I. 

III.  Assessment.  ' 

On  united  levdt,  641.    Anti,  f. 

SIGNATURE. 

I.  Of  justice  to  registry  ofparish  approi- 
ticeship,  250.    Poor,  XXUL 1 . 

II.  Evidence.  •  •...:. 

1.  Signature  to  ancient  document,  bow 
proved,  314.^    Ewidtnce,  XIV.  1. 

2.  When  evidence  as  a  dedanlioBi 
314.    JSflkfeiKe,  XIV.  1. 

SHARESl 

Contract  for,  by   allottee,  691.    Com- 
pony,  VII.  I. 

SHAREHOLDER. 
Compantf,  IX.  X. 

SHERIFF.    ^ 

I.  Trial  before. 

Oaths  of  witnesses,  belbre  whom  tiken, 
670.     Perjury^  I. 

II.  Remedies  ibr :  ddtit  for  pouodsige. 

What  expenses  not  set  o^  15.  £f«c» 
/tOH,  llL  8, 

IIL  Sale  by. 

1.  What  is  not,  15.    Sttcutum,  IIL  S 

2.  Bill  of  tale:  expenses,  1&  Eitem 
turn.  m.  a. 


SHERWP^S  COURT. 


spbMiRd; 


.  '.  I    ;- 
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IV.  Negtigence. 

I .  In  sdzing  under  a  void  writ*  instead 
'    of  sd2ing  nnder  a  valid  writ,  546. 
ExecuHon^  IV.  1, 

,  9^  Scienter,,  wben  a  ({ueslioa  lor  the 
jury,  546.    ExeeutUm^  IV.  1. 

3.  Discharge  by  Judge's  order  when 
no  excuse,  546.    Execution,  IV.  1. 

V*  Sheriff's  officer. 

I.  Qebt  for  penalties  for  extortion,  1. 
SlatuU,  I. 

i.  What  fbes  he  may  take  on  the  exe- 
cution of  a  fi.  fa.,  1.   SUUuU^  I. 

3.  How  fiir  an  officer  known  to  the 
law,  546,  552.    Execution^  IV.  1. 

VI.  Secondaiy,  670.    Perjury^  I. 


SHERIFF'S  COURT. 
Removal  by  pone,  S74.   Durham* 

• '  •      !       < 

SHIPPING. 

M   .      1  ■ 

I.  Contract  of  afTreightment,  517.    Af- 
freightment^ I.  1. 

II.  Conviction  mider  Merchant  Seamen's 
Act,  540.    Comnction,  I. 

SLANDER. 


• 


Defamation 

SMALL  DEBTS. 

Courts  for  the^recovery  of. 

Imprisonment  for  default  in  pfljring  instal- 
ments, 750.    Comnatmenti  I. 


S.  Missionary  Society,  when  not,  884. 
Poor.  XV.  5. 

•  1 

in.  Dissolution. 

1.  By  what  vote  it  can  be  efiepted* 
86$,  877.    Pbor,  XVI.  1. 

S.  Division  of  stock  upon,  nature  of 
the  interest,  868, 87-8.  Poor,  XVI.  1. 


SOVEREIGN. 


I  < 


SOCIETY. 
I.  Payment  of  subscriptions. 

When  to  be  enforced  onlv  hf  eKclu« 
sioo,  868,  896.     Poor,  XVl.  1. 

IL  Exemption  firom  rateabiliQr. 
1.  Literary  society,  868.  JP^r^XVI.  L 


L  IMstinction  between  acts  of  state  and 
personal  obligations,  SS6,    Pott,  II. 

.  .    ' 

II.  Plea  that  defendant  is  a  sover^^ 
prince. 

To  an  action  on  an  anmiSty  deed, 
defendant  pleaded  that,  at  the  time  of 
making  the  deed,  ha  was  the  reuning 
sovereign  duke  of  Brmmmek  and  hume^ 
bera:  that  the'dced  was  made  by  bim 
wiwin  hit  dominions;  aod  that,  from 
the  time  of  the  OMJung  thereof  ontil 
action  brought,  he  had  been,  and  still 
was,  juttiy  entiiied  to  all  the  rights, 
prerogatives  and  privileges  appertain- 
ing to  him  as  the  duke  oi'JBrmuwfick 
and  Ltmeberg* 

Held,  OD  demorrer  to  the  replica- 
.  tion,  that  the  plea  waa  bad  for  not  stat- 
ing that  defendant  was  reigning  sove- 
reign duke  at  the  time  w£en  the  ac- 
tion was  brought  or  plea  pleaded. 
Mtmden  ▼.-  Bnamriekf  Duke  d/,  656. 


SPEAKER. 
His  warrant,  359.    Parliament^  IV,  1^ . 

SPECIAL  CASE, 

From  sessions. 
Pages  178,971.  Poor,  XlLl.   XXIV. 

SPORTING. 

Agreement  for  right  to  shoot,  775.    Da- 
maget,  IV.  1. 


1058 


STAMP. 
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STAMP. 

I.  Distinct  instruments  on  one  paper. 

Bill  of  parcels  and  receipt. 

A  bill  of  parcels,  delirered  by  plun- 
tiff,  haviag  at  tlie  foot  a  receipt, 
written  at  the  same  time  nitii  the  bill, 
is  nevertheless  admissible  without  a 
receipt  stamp,  for  the  purpose  of  prov- 
ing that  the  goods  mentioned  were 
sold  to  a  third  person  and  not  to  the 
defendant.    MUlen  v.  Dcni,  846. 

II.  Bonds. 

Bastardy  bonds,  787.    Bastardjf,  II. 

III.  Pro()ate  duty:  improved  value,  476. 
Sxecmtors,  I. 

IV.  On  agreements.    Contract,  III.  VI. 


STANNARY  COURT. 
Page  26.    CuMtom^  It.  1. 

STATUTE. 
Fihst:  generally. 

I.   Repeal  :   by  subsequent   affirmative 
enactment. 

Not  where  not  inconsistent. 

The  clause  (sect.  I)  of  stat.  29  EHz, 
c.  4.,  giving  treble  damages  against 
sheriffs    &c.   taking    more    than   the 

Koundage  there  allowed,  is  not  repealed 
y  slat.  7  W.  4.  &  1  Vict,  c,  55.,  which 
(sects.  2,  5)  permits  sheriffs  &c.  to  take 
certain  additional  fees,  if  previously 
sanctioned  by  the  Judges,  and  makes 
the  officer  exacting  more  than  the 
charges  so  sanctioned  punishable  as 
for  a  contempt. 

Therefore,  a  count  in  debt,  claiming 
treble  damages  against  a  sheriif's 
officer  for  exacting,  in  addition  to  cer- 
tain fees  sanctioned  by  the  Judges,  a 
sum  exceeding;  the  poundage  allowed 
by  Stat.  29  E/iz.  c,  4.,  was  held  good 
on  demurrer.  WriglUup  v.  Greeti' 
acre,  1. 

II.  Incorporation  of  provisions. 

When  not  extended  to  alterations  by 
subsequent     statute,     763.      Poor, 

xxxl 


III.  Effect  of  allegation  that  n  act  faH 
been  done  "  pursuant  to  <be  ttalote," 
908,991.     Poor,  XIX.  t. 

IV.  Statutory  form. 
Sufficiency  of,  514.    JRcrfcn^. 

V.  Construction  of  statutes.  Cmdnc' 
tion^lL 

Secondly  :  dedsions  on  general  statutes. 

VI.  18  Ed.  1.  c.  (Quia  Emptorei),  sa 
Custom,  V.  S. 

VII.  32  H.  8.  c.  54.    (ReversioBs.) 

Sect.  1.  To  what  leases  it  applies,  13JL 
Landlord  and  Tenant,  Vlil. 

VIII.  29  EUz.  c.  4.    (Sheriffi.) 
Sect.  1.  Extortion,  1.    Ante,L 

IX.  21  Jac.  1.  c.  16.  (Limitations.)  IW- 
atUm  of  ActionM* 

X.  29 C. 2.  Co.  (Frauds.) 

1.  Sect.  5.  Surrender,  944.  Ladkri 
and  Tenant,  II. 

2.  Sect.  17.  Acceptance,  111.  Finn 
dors.  111.  1. 

XI.  9&  10  fT.  5.  c.  11.  (Poor.) 

Sect.  1 .  Certificate  man  renting  a  teae- 
ment,  97 1.    Poor,  XXIV. 

XII.  5  &  4  Ann,  c.  9.  (Promissory  note.) 
Sect.  1.  Notes  to  maker's  own  order, 
805.    Bilis,  I. 

XIII.  4  G.  2.  c.  28.  (Landlord  ami 
tenant.) 

Sect.  5.  Distress  for  fecfium  rent,32C. 
Rent,  I.  \. 

XIV.  11  G.  2.  c.  19.  (Landlord  and 
tenant.) 

Sect.  1 4.  Assumpsit  by  assignee  of  re- 
version for  use  and  occupation,  1>5. 
Landlord  and  Tenant,  VI II. 

XV.  25  C2.  c,  29.  (Coroners.) 

Sect.  1.  Remuneration  of  coroner,  796 
Coroner,  III. 

XVI.  32  G.  5.  c.  58.  (Corporate  officers. 
Sect.  1.  Whether  it  applies  to  boroogt 

coroners^  747.     Coromar,  1. 1. 


STATUTE. 
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XVII.  49G.S.  e.46.  (Parish  apprentices.) 
Sect.  1.   Signature   in   register,   230. 


.    dignatun 
,XXI1I.1. 


Poor 


XVIII.  53  G,  5.  c.  127.  (Church-rates.) 

Sect.  7.  Notice  of  intention  to  dispute 
validity,  504.    Church-rate. 

XIX.  55G.5.c,S\.  (County  rate.) 

Sects.  1,  12.  Order  on  special  over- 
seers, 683.  Municipal  Corporation, 
XL 

XX.  55  <7. 3.  c.  184.   (Stamps.)    Siamp. 

XXI.  56  G.  5,  r.  139.     (Parish  appren- 
tices.) 

Sect.  1.  Order  and  allowance,  230. 
241.    Poor,  XXIII.  3. 

7CXII.  5  6^.4.  c.  84.    (Transportation.) 

Sects.  10, 17.  Detention  in  England  of 
convicts  sentenced  to  transportation 
in  Jersey,  492.    Habeat  Corpus,  I. 

XXIIL  5  G.  4.  c.  85.   (Prisons.) 

Sect.  1.  Borough  prisoners  in  county 
gaol,  116.    Gaol,Lu 

XXIV.  6  G.4.  c.  16.    (Bankrupt.) 

Sect.  8.  Compounding  with  petition- 
ing creditor,  952.     Bankrupt,  II. 

XXV.  6  G.  4.  c.  97.     (Universities.) 

Sect.  1.  Privilege  of  university,  292. 
Conusance,  I.  I. 

XXVI.  7  &  S  G,  4.  c.  30.    (Malicious 
injuries.) 

Sects.  24,  28.  Notice  of  action,  143. 
Action,  V.  1 . 

XXVII.  9  G.4.  C.40.   (Pauper  lunatics.) 

Sects.  38,  54,  60.  Appeal,  763.  Poor, 
XXXI. 

XXVIII.  1  }V.4.c.2\.  (Mandamus.) 

Sect.  4.  Amendment,  908.  Poor, 
XIX.  1. 

XXIX.  1  W.  4.  c.  22.  (Examination  of 
witnesses.) 

Sect.  4.  When  not  in  criminal  cases, 
827.     Highway. 

voux.  N.8. 


XXX.  2  &  3  H^.  4.  c.  59.     (Uniformity 
of  process.) 

Sect.  10.  Returning  writs  to  save  Sta- 
tute of  limitations,  69.  Attometf,\L 

XXXI.  3  &  4  fK.  4.  c.  27.  (limiutions.) 

1.  Sects.  2, 3.  Trustee  and  cestui  que 
trust,  130.     Trustee,  II.  1. 

2.  Sect.  7.  Presumption  of  tenancy  at 
will,  486.    Admission,  IV. 

XXXII.  3&4W.4.C.  67.  (Uniformity 
of  process.) 

Sect.  2.  Return  of  ca.  sa.,  896.    Out' 
launy, 

XXXUL  4&5W.4.C. 76.  (Poor.)     • 

Sect.  79.  Provisions  when  not  incor- 
porated, 763.    Poor,  XXXI. 

XXXIV.  5&6W.4.  c. 76.  (Municipal 
corporations.) 

1.  Sect.  62.  Appointment  of  borough 
coroner,  747.     Coroner^  I.  1. 

2.  Sect.  66.  Compensation,  563.  Man* 
damns,  V.  1. 

3.  Sect.  92.  Borough  rate,  683.    Mu' 
nicipal  Corporation  XL 

4.  Sect.  92.  Law  expenses  chargeable 
to  borough  fund,  534.  Attorney^  III. 

5.  Sect.  117.  Contribution  to  county 
rate,  116.     Gaol,\.  1. 

XXXV.  6  &  7  FT.  4.  c.  96.  (Poor  rate.) 

1.  Sect  1.  Net  annual  value  how  ad- 
culated,  1 78,  208.    Poor^  XIIL  1. 

2.  Sched.    Declaration,  908.     Poor^ 
XIX.  1. 

XXXVL  6&7  »^.4.  c.  105.  (Municipal 
Corporations.) 

Sect.  8.  CriminalJudicatujre,962,970. 
Gaol,  IL 

XXXVII.  iW.4,Bc\  net.  c.  85.  (Fees.) 
Sects.  2,3.  Fees,  1.    Anie,  I. 

XXXVIIL  7  »^.  4.  &  1  rtct.  c.  68.  (Co- 
roners.) 

Disbursements  on  inquests,  796.    Co" 
roner,  II L 

XXXIX.     7    W.  4.    8c    I    Vict.  c.  78. 
(Municipal  Corporations.) 

1.  Sect.  38.  Powers  of  justices,  962. 
Gaol,  IL 

4  a 
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9.  Sect.  44.  For  what  defects  orden 
to  pay  money  may  be  quashed. 
Regma  v.  Lichfield^  Teum  Council^ 
539. 

XL.  7  FT.  4.  &  1  TtcL  c.Sl.    (Municipal 
Coq)oration8.) 

Sects.  1,  3.  Special  overseers,  G83. 
Municipal  Corporation^  XL. 

XLI.  1  &  8  Vici.  c.  106.    (Pluralities.) 

Sects.  75»  89,  180.  Power  of  bishop 
to  appoint  stipendiary  curate,  280. 
Clergyman,  I. 

XUI.  1  &  2  Vict.  c.  110.    (Debtors.) 

1.  Sect.  8.  Issuing  of  fiat,  958,  954. 
Bankrupt,  II. 

8.  Sect.  18.  Execution  for  costs,  531. 
Cotts,  VI. 

3.  Sect.  37.  Future  property,  337. 
Imolvent,  I. 

XLIII.  a&5  Vict,  c.  56.    (Gaols.) 

Sect.  1.  Extension  of  former  provi- 
sions, 968.    Gaol,  IL 

XLIV,  5  &  6  Fid.  c.  98.    (Prisons.) 

Sects.  1 5, 1 8.  Maintenance  of  borough 
prisoners  in  county  gaol,  116.  GmI, 
1.  1. 

XLV.  S&  e  Vict.  e.  110.     {Warwick- 
Mre.) 

Sect.  4.    Covm/ry gaol,  116.  Gaol,\.\, 

XL VI.  6  &  7  Vict.  c.  56.    (Rateability.) 

Sect  1.  Literary  society,  868.  Poor, 
XVI.  1. 

XLVn.  6  &  7  Vict.  c.  73.'    (Attorneys.) 

Sect.  35.  Practising  in  the  name  of 
another  attorney,  940.  Attorney, 
n.  1. 

XLVIIL  7  &  8  Vict.  c.  101.    (Poor.) 

Sect.  3.  Form  of  order  on  putative 
father,  514.    Bastardy,  I.  1. 

XLIX.  7  &  8  Vict.  Clio.   (Companies' 
registration.) 

Sects.  10,  as.  Change  of  name,  839. 
Company,  I. 


L.  7  ft  8  Vid.  e.  119.    (Merchant 
men.) 

Sect.  10.  Form  of  convictioD,  540. 
Conviction,  I. 

L\,  9  k  9  Vict.  c.  \Q,    (Bastardy.) 

Form  of  order  on  putative  fiitber,5M. 
BaUardy,\.  1. 

LII.  8  &  9  Vid.  c.  16.  (Companiei' 
clauses.) 

Sects.  97,  79.    Infant,  935.    CaBt. 

LIU.  8  &  9  rtct.  c.  187.     (Small  debti.) 

Sect.  1.  Commitment  for  default  of 
paying  instalment ;  previous  sum* 
mons;  what  prison,  730.  Cbannf- 
meni,  I. 

Thirdly  :  decisions  on  local  and  per- 
sonal,  public,  acts. 

LI  V .  50  G.  3.  c.  xl V.  {St.  George,  Soutlh 
work.) 

Rateability,  852.    Poor,  XV.  1. 

LV.  50  G.  3.  c.  cxcviiL  (BetUem  hos- 
pital.) 

Rateability,  858.     Poor,  XV.  1. 

LVI.  57  G.  3.  c.  xxix.  (Metropolitan 
Paving.) 

Rateability,  884.     Poor,  XV.  S. 

LVII.  6  G.  4.  c.  cv.  St.  KatharineU  Dod, 
641.     Sewers,  L 

Fourthly:  decisions  on  private  acts. 

LVIIL  9G.  4.  c.  10.  ^o/ni^  indoflire, 
604.     Common,  III. 

Fifthly:  decisions  on  local  acts  dassed 
according  to  the  nature  of  the  satgect 
matter. 

LIX.  Inclosure  acts. 

1.  9  G.4.e.l0.  [Holme  inclosure,  604. 
Common,  IlL 

8.  E£fect  on  right  of   common  pur 
cause  de  vicinage, 604.   Qmmon,lU. 

LX.  Navigation  companies. 

St.  Katharvu^s  Dock,  64 1 .    Sewers,  I. 

LXI.  Public  hospitals* 
Bethlem,  852.     Poor,  XV.  1. 
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LXII.  Parochial  rateii. 

Si.  George,  Southwark,  852.      Poor^ 
XVI.  1. 

LXIII.  Paving  acts. 

MetropoHtan,  884.    Poor,  XV.  3. 

LXIV.    Warwickshire:    annexation    of 
Coventry,  116.     Gaol,  I.  1. 


STATUTE  OF  FRAUDS. 
Statute,  X. 

STATUTES  OF  LIMITATIONS. 
Limitation, 

SUBSCRIPTION. 

I.  Annual. 

When  it  is  a  voluntary  contribution, 
868,  875.     Poor^  XVl.  1. 

II.  Payment  how  enforced. 

When  only  by  exclusion  from  benefits, 
868,  876.     Poor,  XVI.  1. 

SUMMONS. 

For  meeting  of  town  council,  747.  Coro' 
ner,l.  1. 

SURETY. 
Principal  and  Surety, 

SURRENDER. 

L  Effect  in  evidence,  as  shewing  lands 
within  manor,  135.  Landlord  and 
Tenant,  VIIL 

II.  By  operation  of  law^  944.  Landlord 
and  Tenant,  II. 

SURVEY. 

Parish,  how  ordered  and  paid  for,  91* 
Poor,  IV.  3. 


TAIL. 

Estate  tail. 

How  created  by  devise,  718.  Devise, 
IL 

TENANT. 
Landlord  and  Tenant, 

TENANT  AT  WILL. 

I.  Presumption  from  conduct,  486.    Ad- 
mission,  IV. 

II.  Cestuique  trust,  130.     Thutee,  II.  1. 

TENURE. 
Creation  of,  20.    Customs,  V.  2. 

TERM. 

I.  Surrender,  944.  Landlord  and  Tenant, 

n. 

II.  Satisfied,  130.     Trustee,  II.  1. 

TIME. 

I.  Calculation  of. 

To  subject  incumbent  to  penalties  for 
nonresidence,  280.    Clergy,  I. 

II.  Reasonable. 

Within  which  holder  is  to  give  notice 
of  excuse  for  nonpresentment  for 
payment,  704.    Bills,  VI.  1. 

III.  For  practical  proceedings. 

For  motion  for  criminal  information, 
484.     Criminal  InformaHon,  I . 

TIN  BOUNDS. 
Custom  as  to,  26.    Custom,  IL  1. 

TITHE. 

I.  Proceedings  under  stat.  6  &  7  fK.  4| 
c*71. 

4A  2 
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TITLE. 


TRUOTEB. 


Form  of  the  issue  where  there  is  only 
one  claimant. 

On  an  inquiry  before  a  Tithe  Com- 
mistioiier  under  8tfit.6  &  7  fK.4.  c,  71. 
respecting  the  liability  of  certain  lands 
to  tithe,  the  landowner  contended  that 
they  were  exempt  from  payment  of  all 
tithes,  except  certain  tithes  of  corn, 
grain,  hay,  &C.,  payable  to  the  Bishop 
as  appropriator  tnereof ;  and  the  vicar 
of  the  parish  contended  that  they  were 
liable  to  the  render  to  him,  as  vicar  for 
the  time  being,  of  all  other  than  the 
excepted  titlies.   No  one  but  the  vicar 
claimed  the  tithes  in  question.    The 
commissioner  decided  that  the  lands 
were  subject  to  the  payment  of  all 
tithes,  other  than  the  excepted  tithes, 
to  the  "vicar  for  the  time  beine." 
The  land  owner  then  delivered  to  the 
vicar  a  feigned  issue^  which,  following 
the  words  of  the  commissioner,  raised 
the  question  whether  the  tithes  were 
pa^ble  '*to  the  vicar  for  the  time 
beme."    On  motion  to  strike  out  so 
much  of  the  issue  as  related  to  the 
vicar. 

Held  that,  as  the  vicar  was  the  only 
claimant,  and  as  the  commissioner  had 
in  terms  decided  that  the  tithes  were 
payable  to  the  vicar,  the  issue  was  not 
objectionable  on  the  ground  that  it 
improperly  raised  a  question  of  title, 
viz.  to  whom  the  tithes  were  payable, 
instead  of  the  question,  simply,  whether 
th^  were  payable  at  all.  Universily 
College  V.  Gorton,  760. 

II.  Rent  charge:  replevin. 
Payment  to  sequestrator,  280.  Clergy ,1, 


TITLE. 

I.  Cost  of  investigating. 

When  recoverable  on  breach  of  the 
contract,  756.    Damages,  I.  1. 

II.  Pleading. 

Defective  statement  cured  by  verdict, 
526.     Rent,L  1. 


TOWN  CLERK. 
Libel  on,  899.    Defamation,  II. 


TRADE. 

What  restraint  on  sale  of  eood-vitt  i 
not  illegal,  87.     CMnicCjVLl. 

TRANSPORTATION. 

I.  Jurisdiction  of  Court  Royal  of  Jflirjf 
49«.     Habeas  Corpus,  I. 

II.  Custody  of  prisoners  senteneed  tc 
transporution  m  Jers^^  498.  Bdm 
Corpus,  L 

TREASURY. 
Lords  of.    Lords  of  Treasury. 

TRESPASa 

I.  Arrest  under  Speaker's  wanaot,  359. 
Parliament,  IV.  1. 

II.  For  seduction  of  plaintiff's  daug^, 
725.     Seduction. 

III.  Malicious. 

Authority  to  arrest  trespasser  witbool 
warrant,  143.     Action,  V, 


TRIAL. 

I.  Jury  from  what  county,  after  reowfi 
from  Central  Crimioal  Court,  SS5 
Jury,  I. 

II.  Before  Secondary. 

Before  whom  the  oaths  are  taken,  6"< 
Perjury,  I. 

III.  Fact  of. 

Proof  of  allegation  that  certain  i«i 
were  tried,  670.     Perjury,  L 

TRUSTEE. 

r.  Liability  at  law  to  bis  cestui  que  tra 

Omission  by  cestui  que  trust  to  tend 
receipt. 

Stock  was  bequeathed  in  trnit 
pay  H.,  a  marriecl  woman,  the  aca 
mg  dividends  for  her  sole  use;  fa 
receipts  to  be  the  only  good  disdniig 


TRUSTEE. 


VALUE. 
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to  the  trustees.  The  trustees  received 
a  dividend,  and  informed  H.  that  the 
sum  was  lodged  with  their  agents,  and 
would  be  paid  to  her  on  her  signing  a 
receipt*  and  on  execution  by  her  and 
her  husband  of  a  deed  prepared  under 
-  an  order  of  the  Court  of  Chancery, 
relating  to  the  trust  af&irs.  H,  and 
her  husband  did  not  cive  the  receipt 
or  sign  the  deed :  and,  the  dividend 
not  being  paid,  they  brought  an  action 
for  money  had  and  received. 

Held,  that  the  deposit  with  the 
agents,  and  notice  to  /f.,  were  not 
such  an  appropriation  and  admission 
of  a  balance  as  made  the  amount  de- 
mandable  from  the  trustees  without 

S'ving  II*s  receipt  i  and  that  the  re- 
sal  to  give  such  receipt  justified  them 
in  withholding  the  dividend,  though 
they  had  also  demanded,  as  a  condition 
of  payment,  execution  of  the  deed, 
which  they  tiad  no  right  so  to  enforce. 
Band  v.  Nurse,  244. 

II.  Ejectment  by:    against   cestui  que 
trust. 

1.  Within  what  period. 

In  1767  the  residue  of  a  satisfied 
term  of  500  years  (created  in  1766) 
was  assigned  to  a  trustee  for  H.  to 
attend  the  inheritance.  In  1844  the 
administrator  of  the  trustee  brought 
^ectment  on  behalf  of  persons  who 
claimed  the  beneficial  interest  through 
IT.,  the  defendants  also  claiming  it 
under  title  derived  through  H,  The 
owner  of  the  legal  interest  in  the  term 
,  had  never  been  m  possession.  No 
demand  of  possession  had  been  made 
before  action  brought. 

Held,  that  the  action  was  not  main- 
tainable ;  for  if  a  tenancy  at  will  ex- 
isted, as  between  the  trustee  and  cestui 
que  trust,  it  had  not  been  determined 
by  demand  of  possession,  and,  if  no 
tenancy  existed  such  as  to  render  ne- 
cessary a  demand  of  possession,  then 
the  action  might  have  been  brought 
twenty  years  before,  and  was,  conse- 
quently, barred  by  stat.  5  &  4  ^.  4. 
c,  27.  «i.  2,  5,  Doe  d.  Jacobs  v.  Phil" 
tips,  130. 

.    e.  Whether  demand  of  possession  ne- 
cessary, 130.    Ant^,  1. 


III.  Relation  in  which  he  stands  to  his 
cestui  que  trust. 

Landlord  and  tenant,  130.  Ante,  II.  1. 

IV.  Account  stated  by  trustee>844.  AnU^  I. 

UNION, 
L  Of  levels,  641.    Sewers,!, 
II.  Poor  law  union.     Poor* 

UNIVERSITY. 
Conusance,  292.     Conusance,  I.  1. 

USAGE. 

I.  Effect  on  construction  of  charter,  962 
969.    Gaol,  IL 

II.  Distinction  between  custom  and  loca 
law,  26,  62.    CusioMy  II.  1. 

USE  AND  OCCUPATION. 

Assumpsit  by  assignee  of  reversion,  135. 
Landlord  and  Tenant,  VIII. 

USER. 

When  essential  to  validity  of  custom,  26. 
Custom,  II.  1. 

VALUATION. 

L  Agreement  for. 

1.  Nomination  of  valuer,  775.    2>a- 
mages,  IV.  1. 

2.  Refusal    to    nominate,   775.     2>a- 
mages,  IV.  1. 

IL  Pleading. 

Defects  cured  by  verdict,  775.    Da- 
mages,  IV.  1. 

VALUE. 
Increased,  476.    Executors,  L 


Betweeo  writ  of  certionri  Hnd  proceed, 
ing  femored,  S*0.    Comicthn,  L 

VENDORS  AND  PURCHASERS. 

Fibst:  General! j. 

I.  What  ii  B  cootracL 

I.  Dirtinction  between  «  ipecial  cm 
tract  aod  a  negotiatioa  pcttkUy 
acted  OD,  1 1«.    Gmtl,  '  ' 

9.  No  ini|}Iie<l  contract  where  there  u 
a  ipecial  contract  not  reKioded, 
976.     ampany,V.  1, 

3.  Where  [he  bargain  i)  not  bound 
until  after  s  change  in  the  partiet 
interetted,  9T6.     Cawtpanjf,  V,  1. 

Sbconslv:  Of  movable  chatteln. 

II.  What  paHM  B  present  intemt. 
n  the  nature  of  ■ 

A 

III.  Statute  of  Frauds. 


If  B  purchaser,  receiiing  goodi 
warehouK,  and  intending  to  et 
into  ihejr  quality,  treati  them  in  a 
manner  which  materially  alters  iheir 
condition  (as  bjr  removing  glue  from 
hopilieads  into  bags) ,  it  is  not  necc^ 
sanlyto  be  interred  from  that  fact  alone 
that  lie  filially  accepts  the  goods.  Curlii 
V.  i'kgA,  HI. 

•i.  Binding  by  pari  payment,  inter- 
mediate clinnge  in  llio  parties  inter- 
ested as  purchasers,  916.    Compant/, 


BUI;  \ 

i.  Referred  to  special  contract,  ■ 
Company,  V.  1. 


I  V.  niegal 
I      P<^ 


1 


WASTE. 


YEAR. 
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WASTE. 

I.  Waste  lands. 

Custom  of  tin  bounding,  S6. 
II.  1. 

II.  Common.    Common, 


Custom, 


WATCH  RATE. 

Page  691.     Municipal  Corporaiiony  XI. 

WATER  WORKS. 
Rate  upon,  208.    Poor^  XIII.  1. 

WILL. 
L  Tenancy  at. 

1.  Cestui  que  trust  to  trustee,  130. 
Trustee,  II.  1. 

2.  Estate  at,  486.    Admission,  IV. 

5.  How  determined,  130.    Trustee,  II. 
1. 

IL  Testament. 

1.  Settlement  by,  244.    Trustee^  1. 

2.  Construction  of  devises  in.   Devise. 

3.  Probate  and  administration  duties, 
476.     Executors,  I. 

WITNESS. 

I.  Attendance  before  House  of  Commons 
compelled  by  arrest,  559.  Parliament, 
IV.  1. 

II.  Order  for  examination  of  infirm  wit- 
ness. 

Not   in    criminal    prosecution,    827. 
Highway, 


WORDS. 
Action  for.    Defamation, 

WORK  AND  LABOUR.      ' 

Performed  by  insolvent  between  vesting 
order  and  discharge,  557.   Insolvent,!. 

WRIT. 

I.  Misdescription  in. 

How  far  waived  by  obedience,  540. 
Conviction^  I. 

II.  Time  of  objecting  to  form. 

Not  after  it  has  done  its  office,  540. 
Conviction,  I. 

III.  Acting  on. 

1.  Warrant  when  essential,  546.   JS^ 
ecution,  IV.  1. 

2.  Neeligence  in  acting  on  writ  void 
on  the  fieu^,  546.    Execution,  IV.  U 

IV.  Returning. 

1.  To  save  Statute  of  limitations,  69. 
Attorney,  VI, 

2.  Filing,  whether  included  in,  69.  At^ 
tometf,  VL 

3.  When  returnable,  896.   OuUawry, 

4.  Effect  of  return  before,  896.    Omtr 
lawry, 

y.  Quashing. 

Though  issued  out  of  chancery,  974* 
Durham. 

YEAR. 

L  Under  enactments   against   nonresi* 
dence,  280.    Clergy,  I. 

II.  Pleading,  280.    Clergy,  I. 


END  OF  THE  TENTH  VOLUME. 
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